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CV-6417-201

BROWN, VLASSIS & BAIN
222 NORTH CENTRAL AVENUE
PHOENIX, ARIZONA 85004

(602) 254-6033

IN THE UNITED STATES DISTRICT COQURT

FOR THE DISTRICT OF ARIZONA

CLARENCE HAMILTON, CHAIRMAN OF THE )
HOPI TRIBAL COUNCIL OF THE HOPI INDIAN)

TRIBE, FOR AND ON BEHALF OF THE HOPI ) No. Civil 579
INDIAN TRIBE, INCLUDING ALL VILLAGES )
AND CLANS THEREOF, AND ON BEHALF OF ) PRESCOTT

ANY AND ALL HOPI INDIANS CLAIMING ANY )
INTEREST IN THE LANDS DESCRIBED IN THE)

EXECUTIVE ORDER DATED DECEMBER 16, )
1882,
PROPOSED FINDINGS OF
Plaintiff, FACT AND CONCLUSIONS
OF LAW SUBMITTED ON
vs. BEHALF OF DEFENDANT
MacDONALD

NAVAJO TRIBAL COUNCIL OF THE NAVAJO
INDIAN TRIBE FOR AND ON BEHALF OF THE
NAVAJO INDIAN TRIBE, INCLUDING ALL
VILLAGES AND CLANS THEREOF, AND ON
BEHALF OF ANY AND ALL NAVAJO INDIANS
CLAIMING ANY INTEREST IN THE LANDS
DESCRIBED IN THE EXECUTIVE ORDER DATED)
DECEMBER 16, 1882; RICHARD G. KLEIN- )
DIENST, ATTORNEY GENERAL OF THE UNITED)
STATES, ON BEHALF OF THE UNITED )
STATES,

)
)
)
)
%
PETER MacDONALD, CHAIRMAN OF THE )
)
)
)
)
)
)

)
Defendants. )
)

Defendant Peter MacDonald, Chairman of the Navajo Tribal
Council of the Navajo Indian Tribe for and on behalf of the
Navajo Indian Tribe, including all villages and clans thereof
and on behalf of any and all Navajo Indians claiming any interest
in the lands described in the Executive Order dated December 16,
1882, by its undersigned attorneys, hereby respectfully submits

its proposed findings of fact and conclusions of law:
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Findings of Fact

1. The estimate of sheep units grazing in the Executive
Order Area as of January 1, 1972 was 85,312.

2. This figure has been reduced by 5,000 sheep units
in the 30 or 40 day period preceding the August 8th hearing in
Tucson.

3. The Navajo Tribe and the Navajo people have initiated
and accepted voluntary livestock reduction; moreover, with the
increased education of the Navajo people and the showing of a
present program to effectuate said livestock reduction, voluntary
reduction to range capacity will continue to take place.

4. Government-imposed and forced livestock reduction in
the past created a disastrous situation, economically, culturally
and medically (psychologically and physiologically).

5. Forced livestock reduction imposed from the outside,
that is to say by the government, would result in the same kinds
of problems which existed in the 1930s and 1940s, to wit, physical
resistance, psychological damage, nutritional damage, and increased
alienation and hostility between Indians and Whites.

6. The Hopi have not been livestock people whereas the
Navajo have been livestock people and livestock mean much less
to the Hopi than to the Navajo.

7. Only a few Hopi have ever expressed an interest in
grazing livestock in the Joint Use Area, and, of these few Hopi,
there is none who has been refused grazing in the Joint Use Area.

8. The Navajo and the Hopi can work out problems between
them without governmental intervention.

9, 1If there is to be a dispute, it would be better that
the dispute be between the actual parties in interest without the
intervention of the federal government.

10. The practical problems involved in enforcing livestock

reduction are so immense that it is impossible to conceive of any
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workable livestock reduction program other than one voluntarily
entered into by the Navajo Tribe.

11. The Navajo people use the livestock as their principal
source of protein; and the Navajo people are living at present
on a barely adequate diet such that any livestock reduction would
seriously impair their health.

12. The Navajo people have voluntarily been engaging in
voluntary livestock reduction in the Joint Use Area, which reduc-
tion has been initiated successfully by the Navajo pecple.

13. Hopi cattle can and have been found in several areas
of the Joint Use Area.

14. The Hopi have and regularly do gather wood in various

sections of the Joint Use Area.

15. The Hopi have no specific plan for use of the Joint
Use Area.

16. The Hopi have established water development facilities
in the Joint Use Area.

17. The Hopi have established at least one major farm in
the Joint Use Area.

18. The number of Hopi stockmen is minimal and the evidenc
establishes that such number includes some 45 people who merely
wish to go into the livestock business but who presently possess
no livestock.

19. ©No Navajo Tribal Chairman has ever denied the right
to use the Joint Use Area to the Hopi Tribal Chairman or to the
Hopi people.

20. The Joint Use Area is being used by the Navajo people
in a way consistent with Navajo standards of reasonable use of
land.

21. The Navajo have established and are using the Joint
Use Area in a fashion so as to maintain a subsistence level of

standard of living.
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22. There does exist a plan of operation for the Joint
Use Area [United States Govermment Exhibit No. 1] which has been
accepted by the Navajo Tribe.

23. The Hopi desire to have thousands of Navajo people
(and their livestock) moved from the Joint Use Area.

24. Healing v. Jones was affirmed by the United States

Supreme Court on June 3, 1963.
25. The instant action was cqmmenced on March 13, 1870.

26. The judgment in Healing v. Jones has never been

timely renewed.

27. Most of Navajo-owned livestock in the Joint Use Area,
which plaintiff seeks to have reduced, is hypothecated in some
fashion to various creditors and most of such livestock is the
subject of various contracts between Navaijos living in the Joint
Use Area and third parties, including creditors.

28. Said third parties, including creditors, have a
personal property interest in most of the Navajo~owned livestock

in the Joint Use Area.

Conclusions of Law

1. The Navajos have a legal claim to possession of the
Joint Use Area.

2. A writ of assistance does not lie against one who has
a colorable or legal claim to possession of land.

3. The Navajos have not ousted the Hopis from the Joint
Use Area.

4. The Navajos have no obligation to pay rent to the
Hopils for their use of the Joint Use Area.

5. The appropriate legal standard for the grazing use
of the Joint Use Area is that of an intensive subsistence livestock

agriculture, not an arbitrary Anglo-imposed standard.
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6. Under the appropriate legal standards, the Navajo
use of the Joint Use Area is neither unreasonable nor malicious.

7. The plaintiffs have failed to join in this action
certain indispensable parties, to-wit, creditors of Navajos living
in the Joint Use Area. Said creditors are indispensable parties
for two reasons; (i) some of said creditors have security agree-
ments covering the very livestock which plaintiffs seek to have
reduced and thereby have property interests in said livestock
and (ii) said creditors have contracts with the Navajo residing
in the Joint Use Area relating to the livestock which said
contracts would be impaired by the granting of the relief sought
by the Hopi.

8. Inasmuch as no action was brought by the Hopi on

the Healing v. Jones judgment for more than seven years, no

action will lie to enforce that judgment at this time.
9. Even if the Hopis have a legally cognizable cause
of action under a balancing of convenience doctrine, they are not
entitled to egquitable relief.
August 16, 1972.
Respectfully submitted,
BROWN, VLASSIS & BAIN

Bytar £l LelET —
Paul V. Bonn
222 North Central Avenue
Phoenix, Arizona 85004

Attorneys for Defendant

MacDonald
Copy of the foregoing mailed
this 16th day of August, 1972,
to:
Richard K. Allemann, Esg. John S. Boyden, Esqg. and
Assistant United States Attorney Stephen G. Boyden, Esg.
5000 Federal Building 315 East 2nd South, Suite 604
Phoenix, Arizona 85025 Salt Lake City, Utah 84111
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