
BROWN,  VLASSIS & B A I N  

222 NORTH CENTRAL AVENUE 

PHOENIX, ARIZONA 85004 

(602) 254-6033 

I N  THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

CLARENCE HAMILTON, CHAIRMAN OF THE ) 
HOPI TRIBAL COUNCIL OF THE HOPI INDIAN) 
T R I B E ,  FOR AND ON BEHALF OF THE HOPI ) 
INDIAN TRIBE , INCLUDING ALL VILLAGES ) 
AND CLANS THEREOF, AND ON BEHALF OF ) 
ANY AND ALL HOPI INDIANS CLAIMING ANY ) 
INTEREST I N  THE LANDS DESCRIBED I N  THE) 
EXECUTIVE ORDER DATED DECEMBER 1 6 ,  ) 
1 8 8 2 ,  1 

1 
P l a i n t i f f ,  1 

1 
VS . ) 

) 
PETER MacDONALD, CHAIRMAN OF THE ) 
NAVAJO TRIBAL COUNCIL OF THE NAVAJO ) 
INDIAN TRIBE FOR AND ON BEHALF OF THE ) 
NAVAJO INDIAN T R I B E ,  INCLUDING ALL ) 
VILLAGES AND CLANS THEREOF, AND ON ) 
BEHALF OF ANY AND ALL NAVAJO INDIANS ) 
CLAIMING ANY INTEREST I N  THE LANDS ) 
DESCRIBED I N  THE EXECUTIVE ORDER DATED) 
DECEMBER 1 6 ,  1 8 8 2 ;  RICHARD G. KLEIN- ) 
DIENST,  ATTORNEY GENERAL OF THE UNITED) 
STATES,  ON BEHALF OF THE UNITED ) 
STATES,  1 

D e f e n d a n t s .  1 

N o .  C i v i l  579  

PRESCOTT 

PROPOSED FINDINGS OF 
FACT AND CONCLUSIONS 
OF LAW SUBMITTED ON 
BEHALF O F  DEFENDANT 

MacDONALD 

D e f e n d a n t  P e t e r  M a c D o n a l d ,  C h a i r m a n  of t h e  N a v a j o  T r i b a l  

c o u n c i l  of t h e  N a v a j o  I n d i a n  T r i b e  f o r  a n d  o n  behalf  of the 

N a v a j o  I n d i a n  T r i b e ,  i n c l u d i n g  a l l  v i l l a g e s  a n d  c l ans  thereof 

a n d  on behalf  of any and a l l  N a v a j o  I n d i a n s  c l a i m i n g  a n y  i n t e r e s t  

i n  t h e  lands described i n  t h e  E x e c u t i v e  O r d e r  dated D e c e m b e r  1 6 ,  

1 8 8 2 ,  by i t s  u n d e r s i g n e d  a t t o r n e y s ,  h e r e b y  r e s p e c t f u l l y  s u b m i t s  

i t s  proposed f i n d i n g s  of f a c t  and c o n c l u s i o n s  of l a w :  



Find ings  of Fa 

1. The e s t i m a t e  of sheep  u n i t s  g r az ing  i n  t h e  Execu t ive  

k d e r  Area a s  of January  1, 1972 was 85,312.  

2. This  f i g u r e  has been reduced by 5,000 sheep  u n i t s  

.n t h e  30 o r  40 day pe r iod  preceding  t h e  August 8 t h  h e a r i n g  i n  

'ucson . 
3 .  The Navajo T r i b e  and t h e  Navajo peop le  have i n i t i a t e d  

ind accep ted  v o l u n t a r y  l i v e s t o c k  r e d u c t i o n ;  moreover ,  w i t h  t h e  

increased  e d u c a t i o n  of t h e  Navajo people  and t h e  showing of a  

2resent  program t o  e f f e c t u a t e  s a i d  l i v e s t o c k  r e d u c t i o n ,  v o l u n t a r y  

reduct ion  t o  r ange  c a p a c i t y  w i l l  c o n t i n u e  t o  t a k e  p l a c e .  

4 .  Government-imposed and f o r c e d  l i v e s t o c k  r e d u c t i o n  i n  

the p a s t  c r e a t e d  a  d i s a s t r o u s  s i t u a t i o n ,  economica l ly ,  c u l t u r a l l y  

and med ica l ly  ( p s y c h o l o g i c a l l y  and p h y s i o l o g i c a l l y )  . 
5 .  Forced l i v e s t o c k  r e d u c t i o n  imposed from t h e  o u t s i d e ,  

t h a t  i s  t o  s ay  by t h e  government, would r e s u l t  i n  t h e  same k i n d s  

3f problems which e x i s t e d  i n  t h e  1930s and 1940s,  t o  w i t ,  p h y s i c a l  

r e s i s t a n c e ,  p sycho log ica l  damage, n u t r i t i o n a l  damage, and i n c r e a s e  

a l i e n a t i o n  and h o s t i l i t y  between I n d i a n s  and Whites .  

6. The Hopi have no t  been l i v e s t o c k  peop le  whereas t h e  

Navajo have been l i v e s t o c k  people  and l i v e s t o c k  mean much l e s s  

t o  t h e  Hopi t han  t o  t h e  Navajo. 

7. Only a  few Hopi have eve r  expressed  an i n t e r e s t  i n  

g r a z i n g  l i v e s t o c k  i n  t h e  J o i n t  Use Area, and ,  of t h e s e  few Hopi ,  

t h e r e  is none who h a s  been r e f u s e d  g raz ing  i n  t h e  J o i n t  Use Area. 

8 .  The Navajo and t h e  Hopi can work o u t  problems between 

them w i t h o u t  governmental  i n t e r v e n t i o n .  

9 .  I f  t h e r e  i s  t o  b e  a  d i s p u t e ,  it would be b e t t e r  t h a t  

t h e  d i s p u t e  b e  between t h e  a c t u a l  p a r t i e s  i n  i n t e r e s t  w i t h o u t  t h e  

i n t e r v e n t i o n  of t h e  f e d e r a l  government. 

10 .  The p r a c t i c a l  problems involved  i n  e n f o r c i n g  l i v e s t o c k  

r e d u c t i o n  a r e  s o  immense t h a t  it i s  imposs ib l e  t o  conce ive  of any 
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27 II 2 0 .  The J o i n t  Use Area i s  be ing used by t h e  Navajo people I 

en te red  i n t o  by t h e  Navajo Tr ibe .  

11. The Navajo people use  t h e  l i v e s t o c k  a s  t h e i r  p r i n c i p a l  

source of p r o t e i n ;  and t h e  Navajo people a r e  l i v i n g  a t  p r e s e n t  

on a  b a r e l y  adequate d i e t  such t h a t  any l i v e s t o c k  reduc t ion  would 

s e r i o u s l y  impair t h e i r  h e a l t h .  

12 .  The Navajo people have v o l u n t a r i l y  been engaging i n  

voluntary  l i v e s t o c k  reduc t ion  i n  t h e  J o i n t  Use Area, which reduc- 

t i o n  has been i n i t i a t e d  s u c c e s s f u l l y  by t h e  Navajo people.  

13.  Hopi c a t t l e  can and have been found i n  s e v e r a l  a r e a s  

of t h e  J o i n t  Use Area. 

1 4 .  The Hopi have and r e g u l a r l y  do ga the r  wood i n  v a r i o u s  

s e c t i o n s  of t h e  J o i n t  Use Area. 

15.  The Hopi have no s p e c i f i c  p lan  f o r  use  of t h e  J o i n t  

Use Area. 

16 .  The Hopi have e s t a b l i s h e d  water  development f a c i l i t i e s  

i n  t h e  J o i n t  Use Area. 

17. The Hopi have e s t a b l i s h e d  a t  l e a s t  one major farm i n  

t h e  J o i n t  U s e  Area. 

18. The number of Hopi stockmen i s  minimal and t h e  evidence 

e s t a b l i s h e s  t h a t  such number inc ludes  some 4 5  people who merely 

wish t o  go i n t o  t h e  l i v e s t o c k  bus iness  b u t  who p r e s e n t l y  possess  

no l i v e s t o c k .  

19 .  No Navajo T r i b a l  Chairman has ever denied t h e  r i g h t  

25 

26 

t o  use t h e  J o i n t  Use Area t o  t h e  Hopi T r i b a l  Chairman o r  t o  t h e  

Hopi people.  

28 

29 

30 

31 

32 

i n  a  way c o n s i s t e n t  wi th  Navajo s t andards  of reasonable  use of 

land.  

21. The Navajo have e s t a b l i s h e d  and a r e  us ing t h e  J o i n t  

Use Area i n  a  f a sh ion  s o  a s  t o  mainta in  a s u b s i s t e n c e  l e v e l  of 

s tandard  of l i v i n g .  

1 



22. There does e x i s t  a  p lan  of opera t ion f o r  the  J o i n t  

fse  Area [United S t a t e s  Government Exh ib i t  No. 1 1  which has  been 

ccepted by the  Navajo Tr ibe .  

23. The Hopi d e s i r e  t o  have thousands of Navajo people 

and t h e i r  l i v e s t o c k )  moved from t h e  J o i n t  Use Area. 

2 4 .  Healing v. Jones was affirmed by the  United S t a t e s  

,upreme Court on June 3 ,  1963. 

25. The i n s t a n t  a c t i o n  was commenced on March 13 ,  1970. 

2 6 .  The judgment i n  Healing v .  Jones has never been 

:imely renewed. 

2 7 .  Most of Navajo-owned l i v e s t o c k  i n  t h e  J o i n t  Use Area, 

~ h i c h  p l a i n t i f f  seeks t o  have reduced, i s  hypothecated i n  some 

iashion t o  va r ious  c r e d i t o r s  and most of such l i v e s t o c k  i s  the  

jubject  of va r ious  c o n t r a c t s  between Navajos l i v i n g  i n  t h e  J o i n t  

J s e  Area and t h i r d  p a r t i e s ,  inc luding c r e d i t o r s .  

2 8 .  Said  t h i r d  p a r t i e s ,  inc luding c r e d i t o r s ,  have a  

2ersonal proper ty  i n t e r e s t  i n  most of t h e  Navajo-owned l i v e s t o c k  

in t h e  J o i n t  Use Area. 

Conclusions of Law 

1. The Navajos have a l e g a l  claim t o  possession of t h e  

J o i n t  Use Area. 

2 .  A w r i t  of a s s i s t a n c e  does not  l i e  a g a i n s t  one who has 

s co lo rab le  o r  l e g a l  claim t o  possession of land.  

3 .  The Navajos have no t  ousted t h e  Hopis from the  J o i n t  

Use Area. 

4 .  The Navajos have no o b l i g a t i o n  t o  pay r e n t  t o  t h e  

lopis  f o r  t h e i r  use  of the  J o i n t  Use Area. 

5. The appropr ia te  l e g a l  s tandard f o r  the  grazing use 

2f the  J o i n t  Use Area i s  t h a t  of an i n t e n s i v e  subs i s t ence  l ives toc  

3 g r i c u l t u r e ,  not  an a r b i t r a r y  Anglo-imposed s tandard.  



6 .  Under t h e  r o p r i a t e  l e g a l  s t a n d a r d s ,  t he  Navajo 

s e  of t h e  J o i n t  U s e  Area i s  n e i t h e r  unreasonable  nor ma l i c ious .  

7 .  The p l a i n t i f f s  have f a i l e d  t o  j o i n  i n  t h i s  a c t i o n  

e r t a i n  i n d i s p e n s a b l e  p a r t i e s ,  t o - w i t ,  c r e d i t o r s  of Navajos l i v i n g  

n  t h e  J o i n t  Use Area. S a i d  c r e d i t o r s  a r e  i n d i s p e n s a b l e  p a r t i e s  

o r  two r e a s o n s ;  (i) some of s a i d  c r e d i t o r s  have s e c u r i t y  agree-  

e n t s  cover ing  t h e  very  l i v e s t o c k  which p l a i n t i f f  s seek t o  have 

educed and the reby  have p rope r ty  i n t e r e s t s  i n  s a i d  l i v e s t o c k  

nd (ii) s a i d  c r e d i t o r s  have c o n t r a c t s  w i t h  t h e  Navajo r e s i d i n g  

n  t h e  J o i n t  U s e  Area r e l a t i n g  t o  t h e  l i v e s t o c k  which s a i d  

o n t r a c t s  would be impaired by t h e  g r a n t i n g  of t h e  r e l i e f  sought  

ly t h e  Hopi. 

8 .  Inasmuch a s  no a c t i o n  was brought  by t h e  Hopi on 

.he Healing v .  Jones judgment f o r  more than  seven y e a r s ,  no 

~ c t i o n  w i l l  l i e  t o  e n f o r c e  t h a t  judgment a t  t h i s  t i m e .  

9 .  Even i f  t h e  Hopis have a  l e g a l l y  cogn izab le  cause  

)f a c t i o n  under a ba l anc ing  of convenience d o c t r i n e ,  t hey  a r e  not  

m t i t l e d  t o  e q u i t a b l e  r e l i e f .  

Respec t fu l ly  submi t t ed ,  

BROWN, VLASSIS & BAIN 
d- 

,- 

P a u l  V. Bonn 
2 2 2  North Cen t r a l  Avenue 
Phoenix, Arizona 8 5 0 0 4  
At torneys  f o r  Defendant 

MacDonald 

'opy of t h e  fo rego ing  mailed 
:his 1 6 t h  day of August,  1972,  
-0 : 

Richard K .  Allemann, Esq. John S .  Boyden, Esq. and 
4 s s i s t a n t  United S t a t e s  At torney  Stephen G.  Boyden, Esq. 
5000 Fede ra l  Bu i ld ing  315 E a s t  2nd South ,  S u i t e  60 
?hoenix ,  Arizona 85025 S a l t  Lake C i t y ,  Utah 8 4 1 1 1  


