
is a militaw advantage of tremendous Im- - 
portance. 

of wurse, it would be necessary for Britain 
to persusde Its chief arms-making allies to  
join in: if Britain were to renounce research 
into certain kinds of militam eauiwment. and 
in effect leave these t h i n 6  tb ihem, they 
would have to leave certain other things to  
Britam. NATQ needs speclalisatlon in  R & D- 
agreements among the allies on who does 
what, instead of the present wasteful practice 
of several countries each doiag almost every- 
thing, and almost every country duplicating 
at least some things. 

If the research work were farmed out in  
this way, the actual production could be 
shared among the countries interested 3n 
buying the product. The current competition 
for* the plane h replace the F-104 in some 
of NATO's alr forces shows how. The Unlted 
States,- mnce and Sweden have paid the 
R & I) costs for their entries. But no matter 
how it &ea out, the buyer countries (Bel- 
@urn, Penmark, Norway and Holland) wilt 
ba able to produce a t  lea& 40 per cent of 
the material for a11 the planes they buy, a 
hefty percentage of any sold t o  third coun- 
tries, and a significant amount of the ma- 
terial used by the seller countries them- 
selves in making planes for their own air 
forces. The buying countries could even find 
themselves employing more people on pro- 
duction lines than they would have been able 
to find work for on the research benches If 
each had trled to design Its own plane. 

There are some things Britain Is better 
qualified to do than any other country, and 
there are some things other countries can do 
more efficiently. A lot of Britain's R & D 
money is now being spent on the wrong sort. 
This Is the best p l m  for the defence review 
to do its major surgery. It Is here that those 
severd hundred million pounds can be found 
with a rnlnimurn of damage to the security 
of Britatn. 

! CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING Ol?FICER. The time 
for routine morning business having ex- 
pired, morning business is concluded. 

-- 

SURFACE RIGHTS IN THE 1934 
NAVAJO RESEaVATION 

The PRESIDING OFFICER. Under the 
previous order, the Senate will now re- 
sume the consideration of H.R. 10337, 
which the clerk will state by title. 

The assistant legislative clerk read as  
follows : 

A bill (H.R. 30337) to authorize the partl- 
tlon of the surface rights In the folnt use 
area of the 1882 Executive Order Hopi 
Reservation and the surface and subsurface 
rights in the 1034 Navajo Reservation be- 
tween the Hopi and Navajo Tribes, to provide 
for allotments to certain Paiute Indlans, and 
for other purposes. 

The Senate resumed consideration of 
the bill. 

The PRESIDING OFFICER. Under the 
previous order, debate on this bill shall 
be limited to 2 hours, to be equally di- 
vided and controlled, respectively, by the 
Senator from Arizona (Mr. GOLD WATER) 
and the Senator from South Dakota tMr, 
A B O U R E ~ )  ; with 1 hour on any amend- 
ment in the first degree, and one-half 
haur m any amendment to an amend- 
ment, debatable motion, or appeal. 

who yields time? 
Mr. *CALF. Mr. President, I be- 

lieve that on Tuesday last when this bill 
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was first considered, the time albtted k, 
the Senator from Arizona (Mr. GOCD- 
WATER) was transferred to me as reme- 
sentative of the committee. 
The PRESIDlNC3 OFIi?CER. I am in- 

formed that that is correct. M y  previous 
statement should be corrected to say that 
debate on the bill shall be limited to 2 
hours, to be equally divided and con- 
trolled by the Senator from Montana 
(Mr. METCALF) and the Senator from 
South Dakota (Mr. ABOUREZK). 

Mr. ABOUREZK. Mr. President, I have 
a parliamentary inquiry. 

The PRESIDING OF'FICER. The Sen- 
ator will please state it. 

Mr. METCAW. Mr. Pre~ident, will it 
be taken out of the Senator's time. then. 
if be has time? 

Do we have to yfeld time for a parlia- 
mentary inquiry, Mr. President? 

The PRESIDING OFFICER. Yes. 
Mr. METCALF. Then the Senator from 

South Dakota has time, and he has to 
yield his own time for his parliamentary 
inquiry. 

The PRESIDING OFFICER. The Sen- 
ator from South Dakota will make the 
parliamentary inquiry oh his own time. 

Mr. ABOUREZK. I ask unanimous con- 
sent that this inquiry not be charged to 
either side. 

The PRESIDING O?TFICER. Is there 
objection? 

The Chair hears none. I t  is so ordered. 
Mr. ABOUREZIL My inquiry is this, 

Mr. President. Last week, when the bill 
was first brought up, how much time was 
used by the side represented by the Sen- 
ator from Montana before the bill was 
set aside? 

Mr. METCALF. Mr. President, I ask 
unanimous consent that all time be set 
aside and that we renew time. 

Tlxe PRESIDING OFFICER. I am in- 
formed by the Parliamentarian that we 
are starting anew. No time has been 
charged up to be calculated now. A t  the 
present time, there are 2 hours on the 
bill, as I previously stated. 

Mr. ABOUREZK. Senator METCALF 
?rid I think, Benator FANNIN used up 
some time the other day which we did 
not get to match. What I am interested 
in is getting that amount of time added 
to our side if we could do that, because 
they gave opening statements. 

Mr. M E T C W .  Well, Mr. President, 
the Senator from South Dakota inter- 
rupted the Senator from Montana in the 
midst of his opening statement. As a re- 
sult of the interruption by the Senator 
from South Dakota, we conceded that we 
might carry over this bill until today. At 
that time I asked, and the Senator from 
South Dakota was on the floor, unani- 
mous consent that all time be renewed 
when the debate was continued today. 
The idea that the Senator from South 
Dakota has gained additional time be- 
cause of his interruption snd his inter- 
vention in the opening statement is 
something that the Senator from Mon- 
tana cannot concede. 

The PRESIDING OFFICER (Mr. 
PROXWIRE) . The Senator from Montana 
is correct. All time begins as of now, and 
whatever time was taken before has 
been canceled by a unanimous-consent 
request of the Senator which was 

necessary to continue to use,time. 
Mr. ABOUREZK. Mr. President, it 

not my intent to attempt to delay t 
legislation. The only thing that 1 am as 
ing is that the Chair has ruled, th 
that all time starts abew. My question 
Does the other side of this issue, re 
resented by the Senator from Montan 

not in a position where 
to that question. 
ZK. We are ready to pro- 

ceed, if they are. 
The PRESIDING OFFICER. The Sen- 

ator from Montana is recognized. 
Mr. METCALF. Mr. President, when 

this bill was previously considered- 
Mr. MONTOYA. Will the Senator yield 

for a unanimous-consent request? 
Mr. METCALF. Yes, I yield. 
Mr. MONTOYA. Mr. President, I ask 

unanimous consent that my legislative 
assistant, Mr. Mike Daly, be allowed to 
be here in the Chamber and to advise me 
with respect to this bill during the pend- 
ency of it. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. DOMENICI. Will the Senator 

yield? 
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Mr. METCALF. I yield to the Semtor culminatiim of a iong perid of dedicated approximately 243,000 act= h w b t  we 

from New Mexico (Mr. DOMENICI). ~ o r k .  As you have heard, the troubles call the Moencopi area It is uncontm- 
Mr. DO-WMXCI. Mr. Presideat, I ask between the \H@pi and Navajo Tribes verted that the Hopis are entithed to the 

unanimous consent that Bruck ~ ~ r -  which n - u  a congressional so- use and wapamy of lantcl in &his area. 
nsk of my staff be gnultad floor privi- I&im are uf very long stgndjng indeed. There have been q w k m  as to the 
l e e s  during consideration of this matter. They began even before the &ting eside amruxnt and there have been qugstions as 

m e  PRESIDING OFFICER. Without af the Himi Reservation in 1882 and have to ihe process by which they s b d d  be 
objection, i t  is so o-rdered. continued without ~ m i s i a n  and b the put W o  ~~ The experimkce of 

Mr. METCALF. I yield to the Senator Ereah detriment of both ih ever sic. 15 years of Etigatfion fofloag b 1958 
hiam A r h n a  (Mr. Fawmn). In 1958, Congress made its inifial at- act wit& its attendant bitterness, heavy 
Ms. FANNZN. bfr. President, I ask kmpt solve the matter but did not expe225e. and preemption of court time, 

unanimous oonsent that during the flom recmniee that considering the over- persuaded the House Interior Commlt- 
debate and votes on RE. 10337, to re- whelming numb@ of the Navajo and fee, the House, and the Senate Inferior 
solve the Mavajo-Hopi land dispute, the &e long &stmy of conflict, no solution Committee &at we shauld not repeat 
foilowing individuals be W e d  the Could be achieved without provision for such a ,4asco. For this reason, the bill 
m k g e s  of m r :  Hardson L-h, Part ibn of #he jointly held lands, That provides a dhxt coagresional d i s w -  
Fred Craft, Marrg W e  Shnk, Mrrga;ret the 1958 act was ow park&ily amxss- tion of that portion of tlte Moencopi area 
m e ,  and 1- Emerson of S-tor ful is proved by the 16 years of UtAgation to which, in the opinion of the commlt- 
GOLDWATER'S staff. and the f&ilure &o enforce cuur& dwrees tee, the Hop& are entitled under the 

The PRBSI13mG OFFICER. without which follQwed passage of that bill. 1934 act. That, act defined &he boul.liclar- 
objection, i t  is so ordered. Ebr lnany y e w  both p- a d  ies of the area aPOGbLtBd to the Navajo 
I&. m T C m -  ~ r .  president, men fallowing that 1958 act, sensltor Gow- Tri4e and to such other Indians as were 

~* bm W W  considered and bmugfit WATER &h.d 1 h a ~ e  FOnaHy and lOtXLkd hherC0n. I t  IWXlld be fwlkkl %O 

pnevfous4, my opening sta-ent deep& imlved in t h  affw, as i M e d  deny that the Navajo Tribe is bitterly 
in tempM by the Smabr  from have all residents of my Sh& of opposed to U s  provision of the bill and 
Dskota. I had zsked, as has Arkma. I assure you that the committee It and its Zawers are threa- Eti- 
been brought out, unanimous -sent, to bill stnd the committee q d n r e n b  to gatlon should the bill pass as wri#en. 
Fenew that opening statement & thb it which have been mentioned by our es- But ConsUtution of the united 
time. Subseqmtly, I a&& -dw teemed colleague from Montana (Mr. See dleclrly grants the Congress the 
&llsent that my opening sm& METCALF) represent the best judgment of r&@ and duty to handle sucb mat-, 
included in the RECORD for lq~vember b s e  most acquainted with fhe problem and it !nust be realized that the amend- 
26 s t  page 37545. The s b m t  & after long and dedkated examlnat* of ment to this section proposed by its op- 
printed in full the&= It is mg opedng Possible sdutims. No solution is perfect. pcmenk s ~ e c i f i d l ~  pmvides for litiga- 
stgtement for this n a t k r  m d  it fras Administration of t&& b u  wm nee* tion on the same massive scale as did 
been avail&& for my collekues to read Sarily result in a oertab m o m t  of dis- the 1958 act. So, W e  could be liwa- 
and 60 understand some of the pr&m- lmtion and the movalorfsomepersons tion in either event and it i s  the judg- 
itiacy issues involved. Therefore, I slpan from their present residences. It mnst ment of the House and of the senate 
eba. read my opelling stakmmt, h t  I not be forgotten however, that those who Inkerior Committee that &he risks and 
M d  such t h e  as he mag n& to & I1Pufrt be moved are not in the!& present exwzu: of litigation &tacking flu pro- 
senior ana to r  fxwm Arizona ( M ~ .  ~ m -  lW.atio??s by any right whichcan o w  vision artre far less and far more expedi- 
m). who hari been working so diligently the right d' the Hopi Tribe to the use cd tiously disposed of than would be the 

: tfiis bill in me Committee on the In- the lands fo which i t  is legaw entiua. case if Senator h o a r m ' s  amendment 
Wior. And the financial advantages to were adopted. 
I aumorim him to yield t h e  Who do move represent a great oppor- The consideration of these matters by 
he may need to his colleagues. tunity for them and for the Navajo Trib. tbe Congress has been fraught with dif - 

' w. ABOUREZK. will the &nabr YOU have heard an outdine of the legis- ficnlty, has been subjectto emotional dis- 
lative effort which has gone into the play by both tribes, and is trauma'tic to 
~roductim of this bill both on the House all members of the committees who have 
side and in this body. The bill, as our studied the situauon But thjs btll repre- 
oommittee has reported, aiiows one last sents the best judgment after extended 
chance for mutual agreement and settle- and mature conslderatiun, double and 
ment between the tribes, but failing such triple sefs of hearings in the Rome and 

be allowed prfv- a solution, the U.S. District Cmrt for the full hearhgs in, the Senate. It mill not be 
urini debate and vote District of Arizona is mandated to pas- clxry, t o  administer-the total cost is 

tition the land in accordance with the estimated at $52,000,00Q-but is reason- 
guidelines of the bill axxi ta @om its able and indeed a bargain price to pay for 
deckion fn the usual ww. The bN pm- the final salution of this long-festering 
vides guidelines which require me m& matter which has inhibited the develop- 

stand* Mr. to minimize any such possible impacts. ment of the tribes, unnecea9wi depleted 
renew It a h  provides authority for fhe acqui- their substance in legal fees and ex- 

the vari- skion md Pansfer to & Navajo d up penses, caused extreme dificulty to the 
ta 250,000 acres of pwblic lands to p ~ -  Bureau of Indian AdaIrs through rtt Jeast 
wnf a so-called &s of bnd base five administrations, and troubled the 
ed fo be suffered by t&e mibe as entire State of Arizona for at lea& as 
a ~ u l f  of p&ihn. I& 1s tp be n&.& long. The effort to obtain .a proper bill 
that in truth there muld be no such loss and a proper l e g i s ~ ~ v g  solUtlon has been 

LF- I the of base if the Navajo Tribe had nonpolitical and bipartisan and has 
tfie -t and afbwed crossed almost an the phil060phi~l at- 

the ~ o p i  the use of land to && titudes and shades of politicd 0~inlon 
hibe mtiued. Nevemele~,  I a n -  represented bods. The before 
iag backward to prevent personal hard- us a great Of dedicated war% by a large number of m l e  and 
-P and d i s locam the  committee has expresses mt group. 

fit to generously Th, change$ in IPLR. 20337 by the Nam- Senate Xaterlijr .(Jotmiittee have been ex- 
of per- &ed and informally passed upon by 

h W  aimed the -sf, ~nkW?ersY many of &a members of the House In- 
which is the main subjeet oP a 'Pear terior & we me mofficmy 
Calleague" letter l3emi-a~ barn mxeIved W m e d  &at stands re* to ac- 
fmm its agponents,-fs -tion 8, which cept the%& There is. therefom every 
legislatively transfers to the Hopi Tribe chance that this biU will become law in 
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the immediate future if we pass i t  W6 
written and amended by the Senate In- 
terior Committee. 

senators have already heard, and I 
cannot too' strongly repeat that the bill 
as written is a delicate balance which. ff 
not maintained, will result in total un- 
acceptability by the House and will ne- 
gate the results of many months work. I 
strongly urge the Senate to pass it  aa 
amended by the Senate Interior Commit- 
tee. 
The PRESIDING OFE?CER (Mr. 

PROXMIRE). Who yields time? 
Mr, METCALF. I yield the Senator 

froin . Asimna (Mr-. GOLDWATER) such 
time as he &ay r&ufre. 

- Mr. CfOLpwA'l'ER: Mr. President, first 
1 w h t ' w  than& the Senator from Mon- 
-a f o+ fiis long hhd -faithful work in 
this field. It is always reassuring to And 
committee members who know and honor 
their responsibilities, and I thank him 
for it. 

I rise in support of the Senate Interior 
Committee bill-H.R. 10337-to resolve 
a century old land dispute between the 
Hopi and Navajo Indian Tribes. Mr. 
President, this is important: All of the 
land in controversy is within the State 
of Arizona. 

As an Arizonan, I have lived with this 
issue all of my life. I have seen the dis- 
pute grow and fester as the result of a 
policy of "wait-and-see" by Congress, 
bureaucratic indifference by Federal om- 
cials, and illegal governmental restraints 
on Hopi rights in the area. In the words 
of the Ninth Circuit Court of Appeals: 

It is now undoubtedly past time for Con- 
gress to act to alleviate the hardship occa- 
sioned by (this long history.) 

The main dispute involves the claims 
of the two tribes to land within a reser- 
vation in northeastern Arizona created 
by the Executive order of December 16, 
1882. There is no question as to which 
tribe was there first. The Hopis were. 

In fact, the U.S. District Court for 
Arizona stated in 1962 that: 

No Indians in this country have a longer 
authenticated history than the Hopis. The 
Court has also found that "(b)efore 1300 
A.D., And perhaps as far back 8s 600 A.D., 
the ancestors of the Hopis occupied the area 
(in dispute) ." 

In fact, Mr. President, the village of 
Oraibi is the oldest continuously in- 
habited village on the North American 
Continent. It is my belief, and I am 
somewhat of a student in this field, that 
that village is over 2,500 years old. 

As to the Navajo, the court said: 
From all historic evidence it appears that 

the Navajos entered what is now Arizona in 
the last half of the4Bth Century. 

This is at  least 450 years later than 
the Hopis. 

Mr. President, when the Spaniards 
first came into northern Arizona and 
northern New Mexico in 1542, there is 
no mention-no ment io~  in any diary or 
any writings-of a tribe known as Din&, 
which is the Navajo name for their peo- 
ple, or Navajo, which is a ~ o r d  either 
derivative from the Spanish "navaja" 
which means clasp knife or fighting 
knife, or a word handed down by the 
Tewa Indians meaning something else. 

There is no record at all of their having 
been there. 

The court said that in 1882 an Execu- 
tive order was issued to reserve for the 
Hopis suEEcient living space against ad- 
vancing settlers and Navajos. But be- 
cause of the dispossession of the Hopis 
from most of the 1882 reservation by 
what Federal courts have described as 
"the combined effects of Navajo intru- 
sions and depredations" and illegal "ad- 
ministrative action extending from 
1937." the Hopis have been denied the 
joint and eqqal interests in the joint use 
areas of the reservation to which the 
Federal courts universally have held 
that they are legally entitled. 

There are at least four Federal court 
decisions, including one by the Supreme 
Court, which have decided' that the 
Hopis have right to the actual joint use 
and possession of the lands in this area. 
However, the exclusion of the Hopis 
from the land has been so severe that 
the District Court of Arizona found that: 

Hopi use of the Joint-Use Area for graz- 
ing since September 28, 1962, has been less 
than 1% because of the harassment, mls- 
treatment, verbal abuse, and threats of the 
Navajos. 

According to the court, Navajo ac- 
tivities, approved by governmental inac- 
tion, have included mutilation of Hopi 
livestock by cutting off their tails or ears 
and the shooting of cattle. 

Mr. President, it is long past the time 
when Congress should have assumed its 
responsibility over fidian affairs and 
mandated a settlement of this tragic 
dispute. I t  is time we cease studying the 
issue and aid these two tribes in reach- 
ing a just and prompt decision of their 
dispute. 

This is exactly what the committee- 
reported bill will do. I t  provides a final 
negotiation process. It gives the court 
needed authority to partition the land 
in the event no voluntary settlement is 
reached. And it provides for fair and 
generous payments for any persons who 
relocate pursuant to the setttlement or 
partition order. 

If  the Anal negotiation fails, the bill 
provides for partition in equal shares. 
The last thing in the world that the 
Hopis want is the sellout of their inter- 
est after years of struggle to protect 
their right of use and possession of the 
land. 

Throughout a decade of attempted 
past negotiations with the Navajo Tribe, 
the Hopi Tribe has consistently rejected 
the proposal that they give up their in- 
erest and the Navajos keep all or most of 
the land. For this reason, the language 
of the committee bill must be retained 
which provides for a partition line to be 
drawn in shares equal both "in acreage 
and quality." 

Any change of this criteria can only be 
a "Trojan's horse" for buying off the 
Hopis, who are unwilling to be paid off. 
There has been an unlawful taking of 
land from the Hopi people and I believe 
strongly that any compulsory resolution 
of the issue should return the land to 
the Hopi Tribe. 

Finally, Mr. President, I turn to a sec- 
ond area of land in dispute between the 

many eastern States, with a 

there is no question as to ~7hich 
settled there first. You need only g 
into Mormon books to discover 
Indians the Mormons first t&e 
when they came and establish 
City, which is a trading post on 
banks of Moencopi. They talked 
Hopi. The Navajo had not come 

The H o ~ i  Tribe actually claims rta, a 
interest inabout 1 million acres of MQ@- ; 
copi based upon statutory language,f& k 

garding that area which is similar to w., 
language interpreted by law as to $& * 
1882 reservation which gives the Nay&) :. 
Tribe a half interest in that reserv@th@, < 
The Hopis refer to the language in tQ - a 

1934 Act of Congress setting aside a re$. 
ervation "for the benefit of the ~aya jo  
and such other Indians as may alreadg . 
be located thereon." 

As the Hopis obviously were in th~t 
area in 1934 when this reservation was 
set aside, they claim that they are in a 
position to have the beneflt of the same 
kind of interpretation as the Navajos 1 had in the language creating the 1582 j 
reservation. The Navajo Tribe, on the J other hand, contends the Hopis hatre 
rights only to some 34,000 acres they 1 now occupy within Moencopi. 

The comaittee provision for parti ti3n 
3 

of some 243.000 acres to the Hopis. leav- 1 
ing 95 percent of the western Navajo : 
Reservation with the Navajos, is a com- 2 
promise between the two competing PO- , 
sitions I have described. The area chosen 
is based on natural boundaries and set- 
tlement locations. 

I t  is also consistent with the Walker- . 

Dalton line, which was a survey of tbe 
land used by the Hopi in this area in 
1933, just 1 year before passage of the 
1934 Reservation Act. The walker-Dal- 
ton survey reported that the Hopi Tribe 
then used approximately 246,000 acre8 
in Moencopi. 
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Wow, MI. President. I might inject 

here that imd is a very sacrea thing to 
the Hopi Indian. It has practically no 
sdch strength to the Navajo. But; just as 
we settled a dispute In body last 
year rwer a lake in New Mexico that the 
Indians cMmed was theirs and should 
be theirs because of the religious sig- 
niflcanee-and I backed that to the M& 
m are we talking today about land that 
has great religious significance to the 
Hopi. Do not ask me how they di- 
vide it up. No non-Indian can tell you, 
but they can go out on that reservation 
and tell you, "This is the land 0T such- 
and-such a god. TNs is the land of such- 
avd-such a religious day." 

So they dMded it up, not with a map, 
oliy wrth the knowledge and the know- 
big of their medicine men. So we are not 
talklng here just about samething that 
might be otP monetarv value to them. We 
are talking of something that has very 
sacred value to them. 

I was a llttle amused the other day in 
the campalgn In Arleono when a candi- 
date rumhg  for a seat in the House of 
Bepresentatives suggested going up on 
the Hopi lands and driIUnrr wells. Well 

to. They believe in their families; they ar the other in an effort to g& some kind 
believe in riW; they bebye in passing og legidatdon p&ssed ar&kMed because 
on lac wonderful hetitage af hwf that h do that, fs b db ipfustiee to people 
is theirs uf the aavaio a& &hp &pi as weU. 

m y  do not want; to cham. They do I pers$maW sonsider the Navajo aad 
not want to live lilre mn-Indi.ans. m e y  the HOW to be e q W g  generous, kind, 
want to live like Indiarrcr hgve lived for oukXo% and very, very, g o d  people. 
thousands and thollsands 09 years. MY effort in trying to .ogpcse what 

We are going to see them chatage, no some of the members of the oommlttee 
question abouf; &at. We can see changes hsve dme, in t h l s  case the majaritJr of 
beginning amongst &he Navajo, partlcu- the members, is to try b achieve some 
lar1y those who live close to the corn- balance a t  so+ elemen6 of fairness in 
munities surrounding &he reservations. at? dealbgs of the Ci3ngress ~ i m  respect 

We are not aslring for anything agaht  ia the Navajo and with the Hopi. f do 
the Navajo a d  far theHopi,even thovgh not believe we ought tQ try to make 
the Navajo is the largest kibe in &he either tribe sound bad. 
United ~~ and pmbahly co&ains 20 As a matter of f&, the shM5ngs and 
to 25 percent of all the m a n s  that m e  &he violexice Ulat have been talked about 
within the Uniw States, with all the in newspwer reports, and tihat have 
400 witlain &e continental ~ d t s  referred to in rn or two af the opelug 
of the United Siates, and the Hopi, a skat..en$S here #is w r W ,  Wpened 
remvely s m u  kibe af same 7,000, liv- only m the newspaws, for the mast 
ing on a much smaller reservafioein park. 
fact. I have said if I were polltically When 1 went d m  and ahaired bear- 
sm&rf, I would be backing &he Navajo. ings in 1973, the Navajo sat oaa one side 

I do not happen to 'be particularly of me hmling a d  .the! 9 .a 
politically smart. T believe the Hopi is the other side and *Y m6.h 
right, fmd 1 thiak it h time that we set ~~ ofher in a Very friendly fmduon a t  
this whde matter &might J ~ Y  action in the reaesses the mpunittae had during - -. the hearings. 

came off the cuff from Affairs even encpuraged them to s k y  in 



wanted to end a 
ncopi area. It t h  

are being taken out of the joint use area 
that they consider to be their home, that 
they do not believe they have wrongfully 
taken from anybody, because, very truth- 
fulls, they do not understand joint use 

Now, the talk about relocation money, law. That certainly will be the basis for a 
the talk about the BJA and the Govern- new lawsuit the minute that the Presi- 
men2 helping relocate those 8,000 Navajo, dent signs this particular provision into 
or 6,500, whatever the figure might be law. 
agreed upon, the talk about making it There was no testimony a t  any stage -f 
easy for them to move is meaningless, as the hearing process, no investigation by 

In my effort in trying to slow down of unfairness. tion of the conflict. 
what I consider to be a removaI from the Mr. President, I reserve the remainder The bill also create 
land of the Navajo people in the joint use of my time. which is empowered to 
area over a very short period of time, my The PRESIDING OFFICER. Who ipated resettlement prob 
efforts are to prevent a class of refugees yields time? an opportunity to the tri 
being created that the Government and Mr. METCALF. Mr. President, we do templsted difficulties. 
Congress and every Member of this Sen- have a committee amendment, as I men- Moreover, the bill requires 

In reality, what we are doing if we do its approval without amendment. 

Arizona would like to do, we are replac- enacted special legislation providing for matter is handled in such a way to 
ing human beings with livestock and I judicial settlement of the conflicting years of litigation and further res 
do not think that is fair. I t  is not fair claims of the Hopi and Navajo tribes to ment problems. 
at  all. the lands within the 1882 Hopi Reserva- In  short, the committee's bill re 

I want to just refer briefly to the Mo- tion. The Federal court in Arizona ren- sents a compromise which answers 
encopi area. The Moencopi area is off to dered its decision in 1962-more than 12 tually all of the difficult questions 
the side of the 1882 treaty area. As Sen- years ago. That decision was affirmed by volved in this controversy. I t  should 
ator FANNIN said in his opening state- the Supreme Court in June 1963-more passed now without further delay, a 
ment, the 1934 act said the Moencopi than 11 years ago. without amendment. 
area is granted to the Navajo Indians The dispute persists not because there Mr. President, I yield the floor, alid I 
and such other Indians as may thereon is any question about the respective thank the Senator from Montana. 
be located. rights of the Hopi and the Navajo tribes Mr. METCALF. I thank the Senator 

Then without adequate testimony, to the lands, but because action by the from Nevada for a very appropriate and 
without adequate investigation by the Congress is needed to implement the de- helpful statement. 
Interior Committee or the Indian Affairs cision of the court. Action by the Con- Mr. JACKSON. Mr. President, H.R. 
Subcommittee on Moencopi, the corn- gress is needed to finally resolve a long 10337, as amended, would provide for the 
mittee awarded all 243,000 acres of the and bitter controversy that has persisted resolution of two longstanding and often 
Moencopi area ta the Hopi without since well before the turn of the century. bitter land disputes between the Navajo 
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Hopi people. This bill is in no small 
made necessary by a century of fail- 

ure of the Federal Government to meet 
its basic trust and legal obligations to 
the two tribes. It, moreover, is the cul- 
 ina at ion of 16 years of well meaning, but 
halting efforts by Congress to facilitate 
g resolution of these disputes. 
H.R. 10337, as amended, is a complex 

legislative proposal which is the product 
of lengthy and difficult committee mark- 
up sessions. This measure was shaped 
during four markup sessions in August 
a d  September after two full Congresses 
of hearings and investigations. The con- 
sensus is embodied in the 11 guiding 
prjneiples which the committee employed 
in designing H.R. 10337, as amended. Al- 
though these principles are listed on 
pages 19 and 20 of the report, they are 
woyth inserting at this point in the REC- 
om. Mr. President, I ask unanimous con- 
sent that they be so printed at the end 
of my remarks. 

PRESIDING OFFICER. Without 
objectioh, it is so ordered. 

(See exhibit 1.) 
Mr. JACKSON. Mr. President, during 

wk-up, the committee discovered that 
15 bm pending before it adequately re- 
flected these guiding principles. Instead, 
we sound it  necessary to offer to the 
Senst, today an entirely new measure in .- " &$form of a substitute amendment to 

! f & 10337. Throughout the considera- 
bi i  of this substitute bill, rollcall votes 

i Mfe taken, several of them resulted in 
divided votes. Yet, the unanimous vote 
k W ~ ~ r t  the measure to the Senate floor 
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history was the September 12, 1974, de- 
cision of the ninth circuit court in Ham- 
ilton against MacDonald. This court 
firmly denied appeals by the Navajo 
Tribe from orders of compliance issued 
by the district court. Thede orders re- 
quired the Navajo Tribe to follow a plan 
of the Federal Government to preserve 
the respective rights of the tribes in the 
joint use area as determined in the Heal- 
ing decision. 

This plan, among other things, pro- 
vides for removal of livestock from the 
joint use area, restricting further Navajo 
building, and platting of new man- 
agement units for use in future land 
recovery programs. In reaching the de- 
cision, the circuit court suggested that 
there might be sufficient grounds to find 
the Navajo responsible for "ouster" of 
the Hopi and for "waste" of the land 
resource. 

A t  the outset the committee recognized 
that the driving force behind any Nav- 
ajo-Hopi legislation was to provide the 
missing partition authority, to the dis- 
trict court. We also held no illusion that, 
if final judical resolution were to prove 
necessary, the court would, in all likeli- 
hood, exercise that authority. The report 
summaries the reasons for this belief: 
the court, in effect, asked for this au- 
thority; the court has enjoyed scant suc- 
cess in attempting to enforce both tribes' 
rights and interests absent the authority; 
both tribes are vehement in their de- 
mands for the land itself and not for m y  
compensation in turn for surrendering 
rights and interests, and both tribes' 
economy and culture are closely linked to 
the land. 

Yet, no one on the committee could 
remain absolutely ~anguine about au- 
thorizing the use of this partitioning 
power. The potential adverse economic, 
cultural, and social impacts which could 
result from a precipitous wielding of this 
power are indeed awesome. We need not 
speculate on what these impacts might 
be; we need only review the truly dis- 
graceful history of past official Indian 
removal efforts. The committee strongly 
believed that, with this potential, the 
partition authority could not be granted 
to the court in an unfettered manner. 
We recognized a critical responsibility to 
provide the court guidelines con- 
cerning the exercise of that authority. 

First the bill states that, if the author- 
ity is exercised, the lands divided must 
"insofar as is practicable, be equal in 
acreage and quality." This is a clear 
recognition of the desire of both tribes 
for the land and not for compensation 
for lost rights and of the finding in the 
Healing case that the tribal interests in 
the joint use area are "equal". 

Yet this guideline is strongly condi. 
tioned by the "insofar as is practicable" 
language, by the various means of meet- 
ing the equality standard, and by the 
proviso which allows departures from the 
equality standard with compensation 
from the tribe with a greater-thw-equal 
share of the divided a n d  €0 W6 @ibe 
with the lesser share. The committee be- 
lieved that departures f r0h  the W W & ~ Y  
standard might be required for numerous 

reasons, all of which are stated in the 
other guidelines for the court contained 
in section 6 of H.R. 10337, as amended. 

However, the most important of these 
guidelines and .the one! which is stressed 
in the report is the guideline which pro- 
vides that any partitioning should be 
done so as to keep the most densely set- 
tled areas of one tribe within that tribe's 
reservation. This clearly is the best way 
to minimize the potentially adverse im- 
pacts of relocation which I have already 
meptioned. 

Mr. President, I have said that parti- 
tioning is a particularly powerful tool 
and a tool which will likely be employed 
by the district court if it is called upon 
to make a final adjudication of the joint 
use area dispute. I have also described 
how we have attempted to control the 
use of that power. However, the best way 
to insure that the power will not be used 
unwisely is not to use it  all. 

For this reason and in the belief that 
the best and most lasting resolution of 
any dispute is one agreed to voluntarily 
by the parties involved, H.R. 10337 pro- 
vides for a 6-month negotiating period 
concerning the joint use area con- 
troversy. We have made every effort to 
structure the negotiating process so as to 
provide an environment which offers the 
best possible opportunities to arrive at a 
full agreement. Among other things, we 
have required the t r i m  councils to 
certify negotiating teams with full power 
to bind their respective tribes, and we 
have provided to those teams the service 
of a ~rofessional mediator and a Pres- 
identklly appointed interagency commit- 
tee to facilitate requests of the mediator 
for information, personnel or services 
from Federal agencies. 

Mr. President, it is in the interest of 
both the Navajo and the Hopi that every 
effort be expended to achieve a volun- 
tary negotiated settlement rather than 
submit to a compulsory judicial settle- 
ment. Clearly, both tribes can, through 
the negotiating process, protect their 
most vital interests, interests which a 
court which is not steeped in the culture, 
society, or economic life of each tribe 
may not even perceive. I, for one, expect 
that each tribe will, in a spirit of en- 
lightened self -interest, enter the negotia- 
tions with the desire to make them work 
and to avoid a dictated judicial settle- 
ment. 

The second difficult issue concerned the 
method of resolving the Moencopi area 
dispub. My views on this issue are set 
forth in a separate statement I will be 
making today. 

Mr. President, despite this one con- 
cern of mine on the Moencopi area, I 
wish to reiterate my full suwr>rt for 
H.R. 10337, as ordered reported. No 
settlement can avoid inllicting a measure 
of hardship, no settlement can be de- 
signed which will be joyfully embraced 
by all interested parties. The complittee 
has labored long and hard to tailor a 
legislative proposal- to* provide for an 
equitable and lasting settlement of the 
Navajo-Hopi land disputes. I believe we 
have swceeded in meeting this basic 
purpose. 



Now to the heart of the problem. Un- Mr. President, inadvertently, thi 

h, the entire joint use area; to partition, or direct congressional par- to adjudicate damage and other claims. 
9.  hat any such dtvlsion of the lands of tition. I t  is alleged that either tribe, but more 

the joint use area must be undertaken in KR. 10337 responds to this charge. I t  particularly, the Hopi Tribe, mag have a with a thorough and generous has the sUPport of the Department of valid claim for damages to lands adjudi- relocation program to minimize the adverse 
social, economic, snd cultural impacts the Interior, my distinguished colleagues cated to them, but kept in the forcible 
relocation on affected tribal members and to from the of Arizona, Senators possession of the Navajo Tribe following 
avoid any repetition of the unfortunate re- BARRY GOLDWATER and PAUL FANNIN, and the 1963 decision of the U.S. Supreme 
suits of a number of early, official Indian I urge favorable consideration of this Court. In fairness and without prejudg- 
relocation efforts: measure today. ing the merits of any claims, both tribes 

10. That an fmmediate legislative resolu- Mr. METCAW. ~ r .  president, I would should have a forum in which to litigate 
tion of the 1934 reservation lands dispute is 
preferable to beginning now for that dispute like to now call UP the committee amend- them if in fact such claims do exist. 
a duplication of the lengthy process initiated merit. As Senators have already heard from 
by the 1958 Act authorizing suit over the The PRESIDING OFFICER. The my esteemed the 
joint ube area dispute; but that any ilomedi- amendment will be stated. Montana, the floor manager of the bill, 

this provision was inadvertently omitted ate 1egi:islative resolution relating to  the 1934 The legislative clerk proceeded to read from the committee amelldment to the reservation .lauds must be accompanied by a the aynendmpnt, 
relocatidh program identical to and for the mTCALF. Mr. House bill and its reinsertion is approved 

I ask by the committee. I urge the Senate to same that above for 
unanimous consent that further reading amrove it as the only alllendmellt to the joint u q  area: and 

11. F a t  because of the Federal Govern- of the mwidment be dispensed with. bill. 
menW h e a t e d  failure t o  resolve tbe land m e  PRESIDING OF'FICER. Without Mr. President, I believe we have the 
disputes, the major costs of resolution should objection, it is so ordered. support of the committee. I do not ICIIOW 
be properly borne by the United States. The amendment is as follows : whether the distinguished Senator from 
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south Dakota has objection to the 
amendment. I hope not. 

The PRESIDING OFFICER. The 
question is on agreeing to the committee 
amendment. 

Mr. METCALF. May I be heard on 
the amendment ? 

The PRESIDING OFFICER. The 
Senator from Montana. 

Mr. ABOUREZK. Will the Senator 
from Montana yield briefly? 

I want to say I have no objection t,o 
the amendment. 

Mr. METCALF. Mr. President, I want 
to concur with the statement made by 
the Senator from Arizona about the Sen- 
ator from Nevada. This matter has been 
before the committee for a long time. 

% We had an ad hoc committee which 
was studying the Navajo-Hopi problem. 
The Senator from Nevada served on that 
committee before this matter came up 
before the full Committee on Interior - and Insular Affairs. So he is most knowl- 

'- edgeable, both from the standpoint of 
" his activity and service on that special 
: &d hoc committee, and as a result of his 

service and participation in the markup 
and the consideration of this bill. I think ' that especially we should listen to his 

h '  advice and counsel, because this matter 
has been before Congress for a long, long L 

L. h e .  
9 .Mr. President, I concur wholeheart- 

edty in the statement of my colleague 
$ from the State of Arizona. The reeent 

, instead, simply 

Mr. President, I 
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The matter that the Senator is trying 

to take, care of mpy already be in the bill, 
but it does not really bother me a t  rtll to 
have a speciflc authority. I read from 
page 43, section (c)  : 

Either tribe may institute such further 
original, ancillary, or supplementary ac- 
tions . . . 

I just want to point out that authority 
already is in there, but it does not matter 
at all. 

So far a s  the special ad hoc committee 
to deal with the Hopi-Navajo question is 
concerned, I think it would be useful to 
point out that they did not take any sort 
of action on it a t  all. I t  was disbanded 
when I became chairman of the sub- 
comn~ittee, without their having done 
any investigation or having any hear- 
ings. But that does not detract from the 
interest the Senator from Nevada has 
in this matter. 

Mr. METCALF. The Senator from 
South Dakota is correct in saying that 
the bill without the amendment may be 
adequate to take care of the situation. 
But especiall: after the circuit court de- 
cision on September 24, i t  may be that 
we have to nail down some of the provi- 
sions in the bill on which the Senator 
from South Dakota and the rest of the 
committee are thoroughly in agreement. 
That is the purpose of offering the com- 
mittee amendment. 

The PRESIDING OFTICER. The 
question is on agreeing to the committee 
amendment. 

The committee amendment was 
agreed to. 
The PRESIDING OFl?ICER. Who 

yields time? 
Mr. MONTOYA. Mr. President, is the 

bill open to amendment? 
The PRESIDING OFFICER. The bill 

is open for amendment. 
Mr. MONTOYA. Mr. President, on be- 

half of myself, the junior Senator from 
New Mexico (Mr. DOMENICI), the junior 
Senator from South Dakota (Mr. ABOU- 
RE=), and the senior Senator from 
South Dakota (Mr. MCGOVERN), I send 
an amendment to the desk. 

The PRESIDING OI??nCER. Tbe 
amendme~t will be stated. 

The legislative clerk proceeded to 
read the amendment. 

Mr. MONTOYA. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDINe O&'ICER. .Without 
objection, it is so ordered; and, without 
objection, the amendment will be printed 
ill the RECORD. 

The amendment is as follows : 
On pages 26 through 28, strike section 

8 in its entirety and insert In lieu thereof 
the folIow1ng: 
SEC. 8. (a) Either tribe, acting through 

the chairman of its tribal council for and 
on behalf of the tribe, is each hereby au- 
thorized to commence or defend ip the Ms- 
trict Court a n  actlon agalnst the ~thex frlbe 
and any other tribe of InQians ql&fming 
any interest in or to the area described in 
the Act of June 14, 1934, except the reseiva- 
tion established by the Executive Order of 
December 16, 1882, for the purpose of de- 
termining the rights and intererrts of the 
tribes, in  and to such lands and quieting 
tit* thereto in the tribes. 

(b) Lands, i f  any, in which the Navajo 
Tribe or Ntivsjo iqdividuals are determined 
by the District Court t o  have the ~ X C ~ U S ~ V ~  
interest shh i  continue t o  be a part of the 
Navajo Reservation. Lands, if any, in which 
the Hopi Tribe, including any Hopi village or 

, clan thereof, or vopi individuals hie de- 
termined b; the District Court to have the 
exclusive interest shall thereafter be a 
reservation for the Hopi Tribe. Any lands in 
which the Navajo and Ropi Tribes or Navajo 
or Hopi individuals are determined to have 
a joint or undivided interest shall be par- 
titioned by the DIstrict Court on the basis 
of fairness and equity and the area so par- 
titioned shall be retained in the Navajo 
Reservation or added t o  the  Hopi Reserva- 
tion, respectively. 

(c) The Navajo and Hopi Tribes are 
hereby authorized to exchange lands which 
are part of their respective reservations. 

(a) Nothing in this section shall be 
deemed to be a congressional determina- 
tion of the merits of the conflicting Claims 
to the lands that  are subject to  the adjudi- 
cation pursuant to thls section, or to  affect 
the liability of the United States, lf any, 
under litigation now pending before the 
Inditln Cleims Commission. 

On page 36, lines 12 and 13, strike "later 
than one ye.= prior to  the date of ehactment 
of thIs Act" and insert in  lieu thereof "after 
May 29,1974". 

On page 44, lines 16 through 20, strike 
subsection 19(b) i n  its entirety and insert 
in lieu thereof the following: 

"(b) Thg Secretary, upon the date of is- 
suance of an order of the Dfstrict Court pur- 
suant to sect io~s 8 end 9 oP 4, fifiltll provide 
for the survey location of monuments, and 
fencing of boundaries of any lands par- 
titioned pursuant to sections 8 and 3 or 4." 

The PRESIDING OFFICER. How 
much time does the Senator from New 
Mexico yield? 

Mr. MONTOYA. I yield myself such 
time as I may require for my opening 
statement on the amendment. 

Mr. President, I offer a n  amendment 
to section 8 of H.R.-10337, a bill intended 
to resolve the land c&pute between the 
Hopi and Nav@jo Indians. This land dis- 
pute involves two distinct tracts of land. 
One area is referred to as the 1882 Ex- 
ecutive Area which will .be the subject 
of another amendment to be offered later 
on. The other area, which is the subject 
of the pending amendment, is called the 
Moen~opi Area. This amendment will al- 
ter the approach taken by the InBrior 
Committee to the Moencopi qctionof the 
bill. The @mendment pefers $he $Ioencopi 
matter to me cogts  for-Snal.disgqiti~n.~ 
I believe that t h i s  pr-osition will prove 
to be a morq equitable and a more ef- 
ficient solution to the Moencopi land dis- 
pute than is the course charted by the 
committee. 

The Moencopi Area is a 243,000-acre 
tract of land which was first incorporated 
into the Navajo Reservation by act of 
Gongress in 1934. T e a y ,  just as in 1934, 
the Navajos reside on 209,090 acres of this 
land. The gopi OCCUPY the balaqce of tbe 
acreage. When Cowess  established this 
situation in 1934, its clear fntent was to 
guarantee the righk of -d resident In- 
dians within the Moencopi area--n~t 
just the Navajo-not just the Hopi. All 
the resident Indians were to enjoy the 
right of living within the Moencopi Area. 
Before the w r i W  of this b#ll in this 
CongressL it had never been argued that 



quanttfiedin any cowt proceeding. Yet 
section 8 of H.R. '10337 awards all 243,000 
acres of Moeneppi land to the Hopi. This 
unwarranted t s W  of land is the Arst 
defect in the committee proposal 
The second defect of the big is that it 

is unconstitut#onal. Ta, take laqd fxom 
one tribe and give it outright $a another 
tribe is in clear violation of the fifth 
amendment: 1 am not alone in $h& belief. 
The adnQ$ptratJon the Secref;am\of the 
~pt'~rio$,;a+i t&e &vaja tTikers$are in 
it, Blso: ,. ' . 
T& ~ a @ &  believes sectim 8 

to he illsolgna~ttpgoW md has f 0 m U . Y  
warnectCongres6 on tWee separate m a -  
s b ' $ h i S ~ e a r  of Its apinion. The Seare- 
ZaJrg of tB6 Ititmior expressed his opinion 
in his report t p  the Interior Committee 
on the Moencopi grgvhions of the bill. He 
said that these provisions are constitu- 
tianally suspc& and may cost the U.S. 
Govenunent $10 million should a judg- 
ment be rendered in favor of the Nava- 
jos on this question. 

There is no quetion thab the Navajo 
Tribe will wntest the constitutionality of 
section 8 in the courts. The nature of the 
question would undoubtei.1!y require reso- 
lution by the Supreme Court. It may be 
conservatively estimated that the ensu- 
ing legal battle wiJ1 take a t  least 3 years 
and conswe thou~ands of dollars in legal 
fees. To argue that section 8 provides the 
quickest uf all pdssible sol~ti6ns and to 
prefer it for that reason is naive and 
thoughtless. 

The conunittee'has adopted the point 
of view that the Savajo-Hopi land dis- 
pute shoat3 be brought to a speedy reso- 
IuMon. Opponents of this amendment 
&ll csnbnd that the uiramencl& bill is 
impartid and that it represents a swift 
legislr$im solation to  a problem that has 
already consupled the energies of the 
courts afid the Congress far far too long. 
 he senate woura be aeceiving itself, if, 
by a quick appmval of the btll here to- 
day, it believed it had rhwlved the Moen- 
mpi dilemma. Rather than wrKing the 
concluding chapter to the Navajo-Hopi 
land dispute, the Senate will be prepar- 
ing the ground for ne* anc? extensive 
litipation over the Mueacopi Area, sad- 
dling the Americari taxpayers with the 
ta$MtfI and cast1y relocatiori of Nhtrajo 
living trbithin the Area and creating a leg- 
acy of hu- misery for those Indians 
who will have to sustain the shock d 
relooation. 

The Senate must face the human re- 
ality d the enactment of section 8. The 
punitive character of this section of the 
bill cannot be escaped. At least 1,200 and 
perhaps as many as 2,000 Navajo living 
in the Mmncopi Area would be forced off 
the land that they have lived on all of 
their lives. Where are they to go? What 
are they to do? It has been said that 
these relocated Indians mill be easily ab- 
sbrbgl the Navajo economic develw- 
d%t projects, &ch as the Navajo irri- 
gation-~r63ect, now under construction. 
This is an illmion created by those who 
favor a quick solution. 

minority groups in the United States to- mitt& solution. It should be && 
day. They speak little or no English. They that judicial proceedings havk.3 
are accustomed to making their living by cur over - the Moendo~i sit 

forced relocation would produce massive the matter. The Moencopi 

occurred in the recent past. The PRESIDING OFFICER. ,* 
while we are looking at the human yields time? . .. - 

costs involved ln relocation, let us look a t  Mr. DOMENIGI. Will the ~ e n a t o f f s  

judgment by avoicting, not inviting, a ment by adopting the ~ o e n c & i  
social confrontation like those that have ment to H.R. 10337. 

the cost in dollars of the committee bill New Mexico yield for 5 minutes? - .: 
as well. When the Navajo-Hopi land dis- Mr. MONTOYA. I yield to the 
pute was under onsideration in 'the In- Senator from New Mexico. . <  - 

! !?&,- 
terior Cammittee, I introduced a bill ME. DOMEMCI. I thank mp &@g@ 
along with e n a b r s  DOMENICI and MOSS. guished colleague from New Me*. '-t' 
This-bill would have authorized $28 miI- 
lion for economic development in the 
area. The bill avoided relocating anyone. 
It was intended to benefit the area eco- 
nomically. Yet the committee saw fit ta  
reject its provisions. By contrast, the 
committee bill is going to cost $52 mil- 
lion to relocate the Navajo living on land 
to be given to the Hopi. And, as I have 
mentioned earlier, the Secretary of the 
Interior predicts that a $10 million judg- 
ment against the United States may re- 
sult from a constitutional challenge in 
the courts favoring the Navajo position. 
That would bring the total cost of the 
committee bill to $62 million. 

I think that is a very high price to pay 
for a bad solution to the Moencopi prob- 
lem. The amendment I offer wouldnY 
cost anybody anything. There would be 
no relobation and no relocatioa cbsts. 

It used to be said that misery wak 
cheap. For the flrst time in histom, it 
may beCome expensive. 

Another' issue which we need to rec- 
ognize is the issue- of invidious discrim- 
ination. This. is the foundation upon 
which this piece of legislation has been 
built. I f  this were a private non-Indian 
property dispute, i t  would have never 
come to Congress in the first place. It 
would have been settled in the courts. 
Representative STEIGER, who was the 
chief proponent of the Hopi position in 
the House of Representakives when this 
bD1 was on the floor in that chamber in 
late May, acknowledged the racial dis- 
tinction to be mhde in his case by stat- 
ing openly, and I quote from the CON- 
GRESSIONAL R~CORD : 

I would simply tell the gentleman that the 
distinction between that situation and this 
one ia that In those instances, every one oi 
those instances, we are dealing with non- 
Indiahs occupying and believing they have a 
righb in the Imds. Here, we are dealing with 
tm+o tribes. That Is the distinction. 

We should treat this property dispute 
among hdians Just as  we would treat a 
property dispute among non-Indians. As 
I have said, if non-Indians were involved 
it would be an issue to be settled in the 
courts. TNs is precisely what the 
amendment I offer proposes to do. 

a t  are in his State 

sits astride both States-and I 
Senator is aware of t h a t o n e -  

certainly with far less 
edge, and time, than 
Senator from Arizona 

Senators from Arizona 
a solution; they want 

Permit me now to talk just abou 
Moencopi problem, because I do not 

seriously change the joint-use legi 

minor amendment in that regard. I am 
talking only of the Moencopk the 243,- 
000 or 250,000 acres that have been varl- 
ously referred to here today, in terms of 
amount. 

It appears to me that i f  we are looking 
for a right solution, we certainly ought 
not to take 243,000 acres of land that, in 
1934, the Congress of the United States 
clearly and unequivocally recognized the 
right of the Navajo people in and to by 
specifically saying that this land was for 
the Navajo Indian and such other Indi- 
ans as may occupy it. Then we, as a na- 
tion, passed that law to permit the 
Navajo to occupy it over all of these 
years. 

Then, somehow or other, because we 
have looked at the confusion that has 



December 2, 1974 CONGRESSIONAL RECORD - SENATE 
stemmed from the joint-use area and land. We are not going to delay it any The 1934 ~esesva tbn  Act oontains no 
from the Executive order of 1882 that longer in the courts than the process by crikeria for %he mud to w m k  with. This 
had the reverse declaration, for the Hopis which they seek to resolve it, for, eer- is the kind of policy decision that Con- 
and such other Indians that occwy it, we ~ W Y ,  $he vaGci&y of the law, the claim mss itsex must make. 
have concluded that, as to the 243,000 of the Navajo N&ions ta somethhg Second, putting me M o q w i  issue 
acres, we are going to make a determina- other than compensation, and then corn- into the cow& win detaJr a s'ettl&mt of 
t im that i t  belongs totally to the HOP&. pensation will take an awfully long time. &he issue for t w ~  decades, just w the 

I t  appears to me that it is not a ciues- Our amendment will put i t  into the 1882 joint use area dispute has been de- 
tion of who occupied i t  first. It is not a Courts to be resolved under standards set layed for 16 yeam. 
question, even though eloquently pre- out by Congress. mrd, the Hopi Tribe Has  mqnes- 
sentel by the junior Seaator from Ari- I wish to conclude by saying that, with tioned title to land in the Moencopi area 
mna, of original title or even of who oc- i??ference to the Imi.ians and their cul- As to the last statement, the rights of 
w i e d  it for what kind d sincere reli- twe, I could not, as eeloquently as Sen- the Hopi Tribe to lands within the 1934 
gious purposes or the like. but rather, a ator GOLDWATER has, express my great rtxervation are based on the 1934 act. 
question of looking at it now in the admiration and love for the Navajo and itself. 
light of what the U.S. Government has for the Indian People in my State and This law provides Mat ffie lands within 

the 1934 reservation "are hereby perma- 

tions and their cultures. I do not come Navajo and such other Indians as may 
here to choose political sides; and I alrady be lecated thereon" 

choosing the Navajos because they are the Hopi were already located within the 
in our State that certainiy they are In area. In Infat, they have been there since 
our State, the E:Ae of New Mexico, but at least the ye= 1100. Thus, the Hopi 
as far tw the Indian people are concerned claim they are entitled by law to about 

we are now I do not think that is fair. I do not committee bill. 

in court clude the matter inconsistent with the Hopi Tribe $0 land in the Moencopi area 
the eon- serious concerns that the Senators from is also recognized by the United States 
and the Arizona, Montana, and Nwada have ex- and by several public utility oorporations. 

pressed regarding Moencopi. I think the In 1969, when the M o n a  Public Service 
courts would decide it with the same Co. and other eiectric companies were 
basic concerns they have. applying for a right-of-way to construct 

ll=ivn, in the inte&x%t of 
e, I mmimous 

matter. Every court decision has. found There being no objection, Uze state- 
the same fa&. I understand the Navajo malts were ordered to be printed in the 
people are now paying $250 a day to the RECORD, as follows: 
court as a Ane for contempt of court. congress has the authority and the re- 

If We go to this kind of amendment, sponsibllity to resolve this dispute under 
the N B V & ~ ~  m p l e  Can go t o  court, m e y  decisions of the United States supreme 
can go ha m u r k  to decide whether or  not C:qk- Mian kibes are the wards of the be recei* just compensa- Nation. They are conununi$ies dependent on 
tian for &hie laad tihey lose. the United States-dependeat largely for 

~t me give a few of the arguments their daiiy food; depitndent for their politi- - againstthispm-1. cal rigats . . . from their very weakness and 

- First, the court would have no yard- nelpleewe*, Wgely due ia the COPTS= 01 
criterta on which to draw--- dealings of the Federal Gavemment with 

them, and the Lreaties in which it has been 
I feel just as Ar- as Mr. ABOUREZK. f *slderrt, win promis&, there arhes the duty of protec- 
we are trying to do %S the se~~br yield? tion, @rid with it the powers." (US. .v 
the Moencopi tract of Mr.gGOLDWATER. Not right now. Kagama, 118 US. 375) 1886 



confess never hav- 

him more if he needs it. 

we have the opportunity to do so. 

tienate. 
The House spent considerable time in- 

vestigating what would be most fair and 
equitable in the Moencopi area. 

The claim was made that there has not 
been anything said about Moencopi. This 
information I am going to give was pro- 
duced as a result of Senator ABOUREZK'S 
request at  the Winslow hearing in 

ator's 2 minutes have expired. 
Mr. ABOUREZK. Will the Eenabr 

yield me 3 more minutes? 
Mr. MONTOYA. Mr. President, how 

many minutes do 1 have remaining? 
The PRESIDING OFFICER. The Sen- 

ator has 8 minutes. 
Mr. METCALF. How much time do I 

have? 

known. To press this argument in the 
case of the Moencopi is in fact to beg 
that final and, in my mind, most critical 
question: How can you partition the land 
according to the rights and interests of 
the respective tribes when you do not 
have any Arm ideas of what those rights 
and interests are. 

No one disputes that both tribes have 
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Arizona, a c o w k  of years ago, in 1973. Mr. President, I trust that this amend- I em-- a t  the co111mitte-e bill 
at that time infarmakioa wrts furnished ment will be defeated. from the Senate has provided rt generous 
by James Stewart, who waa the former The P?J?XXDlNG OZ!FICER. Who settlement to the Navajos. We have h- 
Director of the Indian Bureau, Lands and yields time? proved on the House bill by. among other 
Minerals Division. At the time this all Mr. JNETCALF. m. Presjdenf, I yield ms, pr~lridiqg Special relocation 
hppened, he went to the Hopi reserva- myself such time as I m y  need. awards, awafgs Iof atlditianal land, all 
h n  and made an w h a t i o n  af a pro- Mr. Presidenf, 5. regret vtiry much to of which amount to a t  least an additional 
p w d  bill which nevw passed thwwss. cIfffer with the distinguished chairman $9.5 million for relocatibn, for benefits, 

The figure of somewhat aver 30,000 of the committee when he  sass that the for pasmerits. which will accrue to the 
acres is derived from the letter of decision arrived at here hy the m m t -  benefit of the Navajos. 
NzVaja counsel which was written In tee and by the committee bill was precip- We have in short, provided a very gen- 
response to the request a t  the Winslow itous and without thought. I would like erous settlement. 
subcomnittee hearings. In that letter, to narrate my own ex@- here. We are deciding this on the issues that 
counsel concludes that about 32,000 acres I was on another d t h  and on have already been decided over and over 
W a s  ali the Hopi Indians occupied in another markup, and 1 had left my o m  again by every court: the District Court 
1934. James Stewart, then Director of proxy aJith the &&ma, and h e  voted of the State of Arizona. ninth &ir~Uit 
the Indian Bureau, Lands and Minerals i t  in accordance Ma us o m  views. court, the U.S. Swreme Court, all of 
Division went- to the Hopi Reservation He said he would uke to have this whom have decided these very issues 
and made an  explanation of a proposed matter decided in the courts. 1 have a even though they have not focused them 
bill which never passed Congress. From great deal of for the chirman directly on the SPeciflc land involved. 
his statements to the various villages of and 1 thought I would &i& by de- I believe we caq settle this Inatter to- 
the Hopi Tribe, the erroneous conclusion c i s h  unlm I n&ed to change w day in the Senate nf the UniteB States 
was derived. I r a  hearings, I the with generous ~ecognition of the claims 
In complete answer to the Navajo at- repork of me v a ~ o u s  c o w e l  m d  of the Navajos and a t  the same time re- 

hmeg's letter, the afRdavit of James neys, Jmth ~ r .  myden, rn q u o ~  by the solve these differences that have been 
Stewart was submitted for the m r d  Senator from ~ f i a a  ( ~ r .  G a n w m ~ ~ ) ,  growing and growing and have not been 
wherein he concludes that the Hopi and counsel for the other side.  hen, resolved over mama mmy years. This is 
~wht to  be given nearly 1 million acres the committee I asked for a w d d e r a -  not a pmcipitate decision. Thfs is a mat- 
& MDenc~~ i  rahher than the 243,000 t i  After lengthy debate a d  mu& &- k.r of careful, long-term considersttion 
listed in the committee bill. It will be cussion we reconsided vote, a d  b9 the committee, by the congress-not 
noted that Mr. Stewart personally then voted the committee version of the Only this but other C o ~ + ~ e s ~ e s - a ~ ~  I 
recommends: bill on a 9-to-6 vote. urge my colleagues to vote down the 
In Mew of the fact that the Courts have 80 there has been careful considera- amendment offered iJY the vm and 

now taken a large portion of the original tion in the committee on this m a t h .  distjnKnished Senator from New Mexico. 
, nopi Executive Reservatlon from the Hopi There h a  been long co&delvdkn of Idr. ABOmmK. Mr. President, 1 yield 

PPPle. i t  is now my considered opinton that tlliS controversy over more than olle myself such time on the bill as I might 
Jusae requkes that an area equal to that 
mea sway should he added to me ~ o p i  Congress. 

The Senator from Montaaa made a 
need to respond. 

Reservation in the vicinity of Moencopi and we about ~ h e m e r  we wgl that .tthere haFe been several should be a contiguous tract of land between have SeWe111ent of the ~arious issues 
court decisions which have ad;iudicated the Ho2i Reservation and the Moencopi by passing Ellis bill or by litigakion 

section. I swpose that we can never avoid liti- the wincipds involved here- I would re- 
' ' Mr. steraart is rmmding tfiat gation. As I read all of the hearings and 'pectfully and 

also made by the Sena- 
dispute that 

of the mtters that are befare Con- statement. It was jbiee requires that the Hopi Tribe be 
- given approximakly 917,000 acres in the mess today I believe that the constitu- tor from Arizona in a strong manner of 

aencopi  area. ~h~ H~~~~ ml only tional question is resolved in favor of the speaking. 
Hopis. There have been no tour$ decisions 

243.000 acres. 
There is not a constituf;ional and to say otherwise is misleadiw. There .- So, Mr. President, we have the oppor- 

i to *ale &k mabter--and as far that has been raised by We Senakr from hy,E: ~ ~ ~ j ~ t s ~ ~ ~ ~ &  ~ t ~ ~ ~ t e r  
; ,@lUiiitW of COl3grSS is concerned, wihh Dakota Or the st?nator New from the lawers of the Hopi Tribe. Ap- Mexico. If Congress acts within the ju- 

risdiction and within the of our ~ a r e n t l ~ .  I have page 8 of the letter ad- 
pawen, if fie litigation mat ernnates dressed to Forrest Gerard, a daE  member 
from our decision to try to end the liti- On the Interior Committee. 
gation and try to make an equitable and I have never seen letter before 
a fair solutfx,n ka $m lowstan&g con- today* It this &J 

htersy-we should decide it on the thwe is Other 

of what we believe to the Wown, unless the Senator from Arizona 
and the fairness and let the other side has that *ere Is a so-ca11ed sur- 
then raise constitutional gbestfon. vw m e  caued the W a I k   on m e  

As I say, I do not know whether we can that some 
ever s ~ y  that we aol resolve this qu~?~tion, ~ ~ ~ ~ ~ h ~ s ~ ~ y ~  the Hopi a re- 
but decision after decision, une after an- 
other, along the line has demonstrated ever hard '' it before 
the legitimate interest which the Hopis day* at least have it 
have in the land which section 8 refers never given me. 

leave the to. While it has not been directly on these I wish to read to the the -- 
specific acres, the principles and issues mary Of a letter from the ='pi 
involved in series of decisions which I requested from dated Uril 
cmating in several cases in the u.s. 12, 1973. This followed the hearh'zs 
district court, circuit court of appeals, Winslow* Ari.?- I asked him wan'd 
and U.s. again to submit to the committee fiis legal posi- 
t& ninth circuit, and sa farm, have dem- tion On these fssues. 
onstrated that the issues which we are I - w h ~ t  ' he in 
concerned with  hers have k e n  fully con- ~ m a X T  Of long letter- ms is 
sidered and already resolved. page 16 of trfs letter: 

No. 1. The Eopl TnIndlan intirest in the the as the Can pq ~eservat im is a wmal interat. hmy and Fan read, tbqe hses %I4 day; 
but, we sholifd de&k today &h&$ we are 'ikh@t is tPlis Mimcopi area. 

No, % And this is the very key point. 
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yield? There are two areas, as follows: 
The 1882 area, which we do not dis- Mr. METCALF'. No. I have only yielded 

cuss right in this amendment anyhow, myself 1 minute. 

HOPI NEEDS IN MOENCOPI 

on the part of either the Navajo or the in considering this very important mat- 6. Sumcient land to join the Mo 
Hopi, because we just do not know, and ter and this very subject. to  the Hopi lands located in  the 
that is the plain truth of it. We do not The PRESIDING OFFICER. Who Vatfo&e be of a highway a div know, and this Moencopi area has not yields time? 

NAVAJO USE AND POPULATION 

I yield the remainder of my time. 
The PRESIDING OFFICER (Mr. 

HELWIS) . Who yields time? 
Mr. FANNIN. Mr. President, will the 

distinguished Senator from New Mexico 
yield so I may answer? 

Mr. MlCTCALF. I yield to the Senator 
from Arizona. 

Mr. FANNIN. I thank the Senator from 
Montana. 

With due respect to what the Senator 
from South Dakota has said. I have a -- - .- 
copy of a letter sent to him on April 12, 
1973, by Boyden & Kennedy, Law OfBces, 
signed by Mr. Boyden, that outlines in 
detail the information that has been 
brought up. The House hearings have 
pages of information concerning what 
has been discussed here. I am sure if the 
distinguished Senator from South Da- 
kota would want to go back on the rec- 
ord, he will find everything he has talked 
about has been covered thoroughly, even 
in 1972. 

I just want to pass on to the Senator 
that with this letter, and in other infor- 
mation available in the hearings by the 
House and Senate, these matters have 
been fully covered. 

I thank the Senator from Montana. 
The PRESIDING OFFICER. Who 

vielrlc +imp? ., *"*.,." "----. 
Mr. METCALF. Mr. President, I yidd 

myself 1 minute. 
I regret very much that the Senator 

from South Dakota denied that this mat- 
ter had been considered carefully in com- 
mittee and over a long period of time. 
As lawyers, we can take issue with each 
other as to what the courts have decided. 
I t  would seem to me that, as I have ana- 
lyzed various court decisions-and I have 

make the record as complete as possible, 
I call my colleague's attention to page 
125 of the printed hearings before the 
Committee on Interior and Insular 
Affairs. 

I ask Unanimous consent to have that 
short history of the Moencopi situation 
made a part of the RECORD. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD. 
as follows: 

MOENCOPI 
HISTORICAL BACKGBOUND 

The Hopi Indian Tribe historically occu- 
pied the area between the Hopi villages and 
the Grand Canyon. The village of Moencopi, 
wherein 1,200 Hopi Indians now live was and 
is now the major settlement of the Hopi In- 
dians in that area. I t  served as an agricul- 
tural area for the Hopis living in Moencopi, 
Bakabi and Hotevilla. The farms are irrigated 
from the waters of Moencopi Wgsh and Pas- 
ture Canyon. Fathers Escalante and Garces 
during the years 1776 and 1776 observed large 
herds of Hopi cattle drifting around the vil- 
lage of ~oeiicopi. I t  was necessary that the 
cattle be taken out a distance of a t  least 15 
miles from tho farm land so that they would 
not eat or destroy the crops. When Mormon 
settlers moved into the area near Tuba Clty. 
they assisted the Hopis in developing their 
irrlgntion system and farm lands. A school 
was built in Tuba City soon after the turn 
of the centurv and many Government and 
Navajo famil& moved into the area for the 
flrst time. Prior to that time the only nelgh- 
bors of the Hopis were several Paiute 
families. 

INDIAN CLAIMS COMMISSION 

The Findings of Fact in Docket 196 of 
the Indian Claims Commission dated June 
29, 1970, held in Finding of Fect No. 20 that 
the aboriginal title of the Hopi Indian Tribe 
as of 1882 included a large tract of land to 
the west of the 1882 Reservation. The lands 

dwellings. 
PRESENT-DAY PROBLEMS REQUIRING 

The bitter dispute between the 
the Navajo Tribes in the 188Z Join 

and has b>en convicted in  the kavajo Tribal 
Court. Another Hopi found Navajo cattle 
grazing 50 miles distant from thelr assigned 
range area trampling his corn field. The 
cattle were rounded up and impounded by 
the Hopi police and Mr. Honahni was ar- 
rested by the Navajo police for theft. Navajo 
police refuse to respond to Hopi requests for 
assistance in  the Moencopi area claiming 
they have no jurisdictional authority, yet the 
Navajo Court has ordered a Hopi man to pay 
for a cow which he struck and killed with 
his car in  the village of Moencopi. 

Mr. GOLDWATER. I do want to read 
one short sentence. 

The Mndings of Fact in Docket No. 156 of 
the Indian Claims Commfssion dated June 
29, 1970, held i n  Finding of Fact No. 20 that 
the aboriginal title of the Hopi Indian tribe 
as of 1882 included a large tract of land to 
the west ot the 1882 Reservation. 

I might add that that would include 
the Moencopi land. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. ABOUREZK. Does that law apply 
in the Moencopi area? 

Mr. GOLDWATER. The Indian Claims 
Commission said that as of 1882 the 
Hopis had rights to a large area of land 
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west of the original Navajo reservation. 
~t that time, the Navajo reservation did 
not extend past that line. 

Mr. ABOUREZK. Did they say how 
large an area? 

Mr. GOLDWATER. I do not remember 
that the figures were in there or not. It 
was a large area of land held by the 
Indians. 

Mr. ABOUREZK. I t  has never been 
adjudicated by anybody. 

Mr. GOLDWATER. The Senator said 
he never heard of this before. It was in 
the record. 

came under the  jurisdiction of the United 
States." 

The Court further stated: 
"From all historic evidence i t  appears that 

the Navajos entered what is now Ar@ona, in 
the lash h&if of the 18th Century." 

In  Ddcket 196 before the Indian Claims 
Commission i n  the case of the gopi Tribe8 
us. the United States of America, consider- 
able evidence was talcen as to the relative 
position of the Navajo and Hopi Tribes in 
the year 1848 when the United States as- 
sumed sovereignty over the area. An exam- 
ination of that  record will disclose that in 
1848, the Meriweather Line was the separa- 
tion between the Hopi and Navajo Tribes as 

Another historical factor that has bearing 
upon the question now being presented is 
the executive intent regarding the Navajo 
Reservation as gleaned from the Executive 
Orders promulgatqd by the various presi- 
dents of the United States. 

The Executive Order of OCtober 29, 1878 
signed by President R. B. Hayes extended the 
Navajo Reservation to the west, as shown 
upon Exhibit A, withdrawing the  land from 
sale and settlement "as an addition to the 
present reservation for Navajo Indians." The 
Executive Order of January 6, 1880, signed 
by the same president further extended the 
Navajo Reservation "as an addition to the 
present Navajo Reservation in said territor- ---- 

MY. A B O ~ E Z K ,  I never heard of this established by both the Hopi and the defend- ies." It wm be noted that both of these Ex- 
wallter-Dalton Lille before, I will tell ant  witnesses. The Meriweather Line i s  east ecutive Orders describe land east of the 1882 

you that. of the Executive Order Reservation. Dr. Fred Executive Order Reservation set aside for the 
Eggan, of the University of Chicago, an ex- Hopi Tribe. . Mr. GOLDWATER. I might remind pert on HOPI History and Culture, at page ~t is significant to note that when the Ex- 

the Senator i t  was contained in a letter 7416 of the official transcript of his testi- ecutive Order of Mav 17. 1884 was signed bv 
written to him in April of 1973. 

Mr. ABOUREZK. I am sorry. it is not. 
Mr. GOLDWATER. We have a copy 

of the letter. 
Will my senior colleague make that s 

matter of record? 
.Mr. ABOUREZK. How was a letter 

addressed to me on the Walker-Dalton 
i Line discussed? 

Mr. FANNIN. Mr. President, I ask 
unanimous consent that the letter re- 
fbped to, dated April 12, 1973, from 

'goyden & Kennedy to the distinguished 
k&ainnan of the subcommittee be 
!printed in the RECORD a t  this point. 
i.. There being no objection, the letter 
:Was ordered to be printed in the REcoRn, 
;,g, follows : 
1 -' 
L*. . BOYDEN & KENNEDY, 
6 Salt Lake City, Utah, 

April 12, 1973. . JAMES ABOUREZK, 

s will meet your requirements. 

house-building race 
he southwestern table 
New Mexico and Ari- 

between Navajo Mountain 
lorado Rwer, and between 
Mountains and the Lucka- 

ment of the Spanish 
isited this region and 

mony, delineated the East side of the Hopi 
territory as the Meriweather Line. This was 
confirmed substantially by the defendant's 
witnesses, Dr. Ellis a t  pages 7580, 7706 and 
9389, by Dr. Reeves a t  7901 and 7918. and by 
Dr. Schroeder a t  page 8591 of the transcript. 
Hopi tradition establishes the East boundary 
of Hopi land and the West boundary of Nav- 
ajo land as a Hne running East of, but par- 
allel to, the Mmiweather Line, West of Gan- 
ado (Tr. Petrat 9644-5, 9678-80, 8693). This 
line is marked with a boundary marker [Exs. 
69-1, m, n and o (Hopi) 1. The agreed tradi- 
tional boundary was solemnized by the de- 
livery of an Indian "tiponi" by the Navajo 
to  the Hopi as a reminder of the promise. A 
Hopi witness produced the toponi before the 
Commission (Tr. Pahona 7476-77, 7482). The 
anthropologist. Gordon MacGregor, in a re- 
port to the Commissioner of Indlan Affairs iq 
1938 stated as follows: 

The First Mesa or Walpl people made an 
agreement with the Navajo some time about 
1850 establishing a boundary line. The 
Navajo were to cross it only on condition of 
good behavior. As a sign of good fa1th the 
Navajo are said to have presented a feather 
shrine or symbol, which Flrst Mesa still pre- 
serves. A pile of rock some distance west of 
Cranado and on the old road once marked 
this line. Flrst Mesa, of course, would like 
to see this line form the eastern limit of the 
reservation. (emphasis added) [Ex. 55, p. 2 
(Hopi) I 

This report was written 13 years before 
the tlopi filed its petition with the Commis- 
sion. The fact that the evidence supports 
the line where i t  was drawn by Meriwether 
is crucial. The Commission held that as of 
December 16, 1882 the Hopi Tribe had ex- 
clusive Indian title to the following de- 
scribed tract of land: 

Beginning a t  the northesst corner of the 
1882 Hopi Executive Order Reservation, 100" 
W. Longitude and 36"301N. Latitude, thence 
due south on the 100W. Longitude t o  its in- 
tersection with the Pueblo Colorado Wash, 
thence southwesterly following the Pueblo 
Colorado Wash and the Cottonwood Wash 
to the Little Colorado River, thence north- 
westerly along the Little Colorado River to 
its intersection with 111"30' W. Longitude, 
thence northeasterly on a line to  the inter- 
section of Navajo Creek and l1loW. Longi- 
tude, thence sou the~te r ly  to the  place of 
beginning. 23 Ind. C1. Comm. 277, 306. 

The tract as above delineated is illustrated 
on Exhibit A attached hereto. The Commis- 
sion has had before it  a motion 6.f the Hopi 
Tribe far nearly a ye&? requesting a deter- 
mination as to earlier dates of taking and 
the relative posftion of the Hopi a t  that time 
but no ruling has yet beeri entered. It Will 
be observed that the tract the ComWaon 
held was exc~ustveIs+  opt ip \@?#;?$c$&ea 
considerably more lfmd then e9@&&sed 
in tne lfne dfai;.u.in $e,e,$p&i8@;i@f, M iit 
passed m e  Lfouse i~ tQe Wt,dp%%, 

Chester A. Arthut &thdrawing landi 
and west of the Hopi R e ~ e ~ a t i O n ,  they were 
not made a part of tBe Navajo Reservation. 
The language employed was "withheld from 
sale and settlement and set apart as a reser- 
vation for Indian purposes." 

The Executive Order of January 8, 1900 
signed by President William McKinley set 
aside land west of the Hopi Reservation but 
within the 1934 boundaries. Again it  was not 
reserved for the Navajo Reservation but the 
President then employed the words, "with- 
drawn from sale and settlement until furtl~er 
orders." (emphasis ours) 

The Executive Order of November 14, 1901 
signed by Theodore Roosevelt withdrew land 
south and west of the Hopi Reservation, 
again it was not made a part of the Navajo 
Reservation, but the President employed this 
language, 

". . . be, and the same Is hereby, with- 
drawn from sale and settlement until such 
time as the Indians residing thereon shall 
have been settled permanently under the 
provisions of the homestead laws of the gen- 
eral allotment act approved February 8, 1887 
(28 Stat. 3881, and the act emendatory there- 
of, approved February 28, 1891, (26 Stat. 
794) ." 

The Executive Order of November 9. 1907. 
as superseded by the Executive Order of 
January 28, 1908, both signed by President 
Theodore Roosevelt set apart "as an addi- 
tion to the Navajo Reservation" land east of 
the Hopi Reservation with the exception of 
a small portion south of the Reservation. See 
Exhibit B. 

The Executive Order of February 10, 1913 
"set aside for use of Navajo Indians" land 
east of the Hopi Reservation. This order was 
signed by President William Howard Taft. 

On May 7. 1917 President Wilson describes 
land west of the Hopi Eieservation but i t  is 
significant that that  order did not make it  a, 
part of the Navajo ~eservation~although it  
recognized some Navajo interest thereili by 
employing the following language : 

"It is hereby ordered that  the followil~g 
described lands in the State of Arizona be, 
and they are hereby, rbserved from a11 forms 
of disposal and set aside temporarily until 
allotments in severalty can be made to the 
Navajo Indians living thereon, or until such 
other provision can -be made f ~ r  their wet- 
fare:' (emphasis added) 
While this Order was superseded by *fie 
Order of January 19.1918 signed by the sa=e 
president, the same language W W  employed, 
the additional Executive O r d e ~  Pelng made 
,,for the sole purpose of con'ectly dem2iblng 
the Ian& intended td be 'withdrawn by that 
Ordet." 
w e  recognize that  Congress may disregard 

Exeoutive Ozders or confirm the same a t  its 
will; however$ the executive actions prior to 
the eetablbhfnent of the 1034 Reservation 
haye more &an a n  interesthg significance 
in  thet there appears to be a uniform action 



n for the 'express pivp& of. 
i . rlgh@." (Memorandum 
fate Solicitor, Indian AffaOs, 

The few scattered Paiute Indians, some between the and Naval 
now enrolled members of the Navajo Tribe, other exceptions in the bill e 
present a very different factual situation. point. ~t was prodded "that exc 
Fair treatment of this group is well pro- ervoir canyon and Moenmpi 
vided in the Steiger Bill. works from the s c o ~ e  of this Act shall 

on thw parf of both t h e  Exacu&v& bepa;ft- 
m n t  d the Congress of the United States 
to prated the Eopi interest. 

ZiOPI TBlBAL INTEREST (NOT L I M m  TO 
MOENCOPI NOPIJ  

The Act of June 14, 1934 (48 Stat. 960), 
among other things, provided a4 follows: 

Rll vacant, unreserved and unappropriated 
public lands, including all temporary with- 
drawals of public land la Arizona heretofora 
made for Indian purposes by Executive brder 
or otherwise within the boundWes demed 
by this Act. a ~ e  hereby permanently with- 
drawn from all forms of entry or disposai for 
the benefit of the Navajo an6 such other 
Indians as may already be tocated thereon. 
(emphasis added) 

From the foreg~ing we must conclude : 
A. That the Act encompasses all of the 

specifled land :'witbin th8 boundaries de- 
fined li$ tbls Act." 

1t will particularIy be nqted that  within the 
bouqdasy thus delineated are situated the 
December 16. 1882 Executive Order lands, 
"withdrawn from settlement and sale. and 
set apart for the use and occupancy of the 
Moqui (Hopi), and such other Indians as the 
$ecretary of the Interior may see fit to settle 
thereon." 

B. That the above described lands were 
withdrawn "for the benefit of the Navajo 
and such other Indians as may already be 
located thereon." In other words, the above 
described lqnds were  withdraw^ for the 
Navajo and such other Indians as were then 
(June 14. 1934) already located within the 
boundaries deflned by the Act. 

There can be no serious dispute concerning 
the fact that Hopi Indians were then already 
located thereon. The vlllage of Oraibi, has 
existed in its present form for a t  least 1100- 
1150 A.D.. giving rise to claims t h a t  Oraibi is 
the oldest continually inhabited vlllage in 
the United States. I n  1582 Antonio de Espefo, 
a Spanish merchant from New Mexico, orga- 
nized an expedition that  eventually took him 
through Zuni and on t o  the Moqui country 
where he visited Awatavi, Walpi, Sungopovi. 
Misningnovi, and Oraibi. Onate, who had 
been sent in 1598 to the Moqui (Hopi), to  
gain submission of the Moqui Indians to  
Spain and the Catholic Church, saw the 
Moqui farms a t  Moencopi in 1604. Many of us 
know from personal knowledge and observa- 
tion that all of the presently existing Hopl 
villagee were inhabited by the Hopl Indiana 
in 1934. But to lift the matter from possible 
reasonable controversy, the documented rec- 
ord discloses that in the closing months of 
1932 five meetings a t  various Hopi villages 
were held to  discuss the then proposed legis- 
lation to extend the exterior boundaries of 
the Navajo Reservation. The three villages 
on the First Mesa (Walpl Tewa, Shitchu- 
movi) favored allowing the land and Agency 
situation to remain as it  then existed. while 
the Second Mesa villages (Mishongnovi, Sip- 
aulavi, Shungopavi) , and the Third Mesa vil- 
lages (Oraibi, Hotevilla, Bababi) except the 
'%onservation2' group a t  Oraibi, wanted a 
distinct Hopi Reservation of much greater 
extent than proposed, and a separate Hopi 
Agency. Moencopi is one of the villages glven 
representation on the Hopi Tribal Council 
as established in 1936. It is common knowl- 
edge that this village existed more than two 
years prior to the adoption of the confititu- 
tion. 

Thus we see that all of the Hopi villages 
were included within the area in question at 
the crucial time. 

Associate Solicitor, Richard P. Allen, accu- 
rately analyzes the situation in the follow- 
ing language: 

"It is beyond question that Hopi Indians 
resided in the area deflned by the Act at  the 
time vf Its passage? The history of the ~ c t  
discloses beyond quibble that Congress rec- 
ognized this fact and included the 'other 

STATUS OF EXECVTNE ORDER RESERVATION OF 
DECEMBER 16, 1832, UNCRANGED 

The language of the Act, as above analyzed, 
is modiffed by inclusion of a phrase after the 
semicolon as follows: 

However, nothing herein contained shall 
affect t i e  existing status of the Moqui (Hopi 
Indian Reservation created by Executive Or- 
der of December 18, 1882.) 

Scrutiny of the mocliRcation logically leads 
t o  these conclusions: 

(a) The 1882 Executive Order Reservation 
was not excluded from the description of the 
land wlthdmwn for the beneflt of the In- 
dims specifled in the Act. 

If the Congress had withdrawn the lands 
described in the a&, excepting the 1882 Ex- 
ecutive Order Reservation, a large number of 
tho Hopi Indians would not have been "lo- 
cated thereon". However, by leaving the 1882 
Reservation Within the description and pro- 
vlding that its status should not be affected. 
Congress unequivocally included the Hopls 
in the villages of the Executive Order among 
"other 1nd-s as may already be located 
thereon." Status fa deflned as the condition 
or position with regard to law. The existlng 
status is the status quo: thus, we see that the 
condition or circumstances in which the 
Hopi Indians within the 1882 Executive Or- 
der Reservation stcod at  that t h e  with re- 
gard to their property remained unchanged. 
Later the Act of July 22, 1968 provided the 
means to determine the rights and interests 
of the Navajo Tribe, Hopi Tribe and indi- 
vidual Indians to the area set forth in said 
Executive Order (72 Stat. 402). Those rights 
were adjudicated by the United States Dis- 
trict Court for the District Of Arizona in the 
cas3 of Heallng vs. Jones, supra. 

(b) The beneflclaries of the Act of June 
14, 1934 remained unchanged by the modi- 
ficatlon. 

EXCLUSIVE NAVAJO LANDS 

We admit that it may be argued with some 
persuasion that the lands taken from the 
Tusayan National Forest, Arizona, by the 
Acts of May 23,1930 and February 21,1931, as 
additions to Western Navajo Indian Reser- 
vation may not be thereafter regarded vacant 
unreserved and unappropriated public lands, 
and were, therefore, not included within the 
terms of the Act of June 14, 1934. 

It might also be argued that lands acquired 
with Navajo Tribal Funds within the area 
for equitable reasons became the exclusive 
property of the Navajo Tribe. These lands are 

construed to affect'in any way present &::. 
ewhip of or rights to use the land and water 
thereof ." 

This was Ieft for later determination. Sec- 
tion I11 of the Act. also in a precautionary 
manner, provided "the transfer to  the Navajo 
Trlbe pursuant to this Act of any Irrigation 
project works located in  whole or in p&rt 
within the boundaries of the reservation 
established by the Executive Order dated 
December 16, 1882 for the use and occupancy 
of the Moqui (Hopi) and such other Indians 
as the Secretary of Interior may see fit to 
settle thereon shall not be construed to 
affect in any way the merits of the conflict- 
ing claims of the Navajo and Hopi Indians 
t o  the use or ownership of the lands within 
said 1882 Reservation." In  this manner. any 
implication of a determination of the rights 
of either Trlbe to  the Executive Oreer Reser- 
vatlon or the Hopi rights In the 1934 Reser- 
vation was studiously avoided. The Treaty 
of June 1, 1868, is of dubious value to the 
position cited slnce by that Treaty the Nav- 
ajo Tribe relinquished all rights to occupy 
any territory outside their reservation as 
thereby established. Further the Tribe agreed 
to make the Reservation its permanent home 
and agreed as a Tribe that they would not 
make any permanent settlement elsewhere, 
They also agreed that if any Navajo Indian 
should leave the reservatton therein des- 
cribed to settle elsewhere, they would forfeit 
all the rights, privileges, and annuities con- 
ferred by the Treaty. 

RECOGNITION OF THE HOPI INTEREST 

On the 24th day of September, 1969, the 
Secretary of the Interior informed the Salt 
River Project Agricultural Improvement & 
Power District, Arizona Public Service Com- 
pmy, City of Los Angeles, Department of 
Water & Power, Nevada Power Company, and 
Tucson Gas & Electric Company as follovs: 

"The rights-of -way and casements re- 
quested in the Application are on lands 
within the boundaries of the Navajo Reser- 
vabion in Arizona, described, confirmed and 
ratified by the Act of Congress of June 14, 
1934 (4s Stat. 960). The Solicitor of the 
Department of the Interior has heretofore 
determined that the Hopi Tribe of Indians 
has an interest in the area described in the 
1934 Act. The Solicitor stated that it  is not 
possible to define the nature and extent of 
that  interest. 

"Consequently, before the Department of 
the Interior may approve grants of right-of- 
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way and easements within the area described 
in the 1934 Act, i t  will be necessary that you 
obtain the consent of the Hopi Tribe of 
Indians by appropriate resolution of its gov- 
ernIng body." 

The Hopi Tribe by its Resolution No. H- 
44-69 granted the requested rights-of-way on 
the 22nd day of October, 1969. After a care- 
ful examination of the title questions in- 
volved by the attorneys for the interested 
companies acquiring the rights-of-way the 
Hopi Tribe was paid $161,400 for the granting 
of the same. 

LEGISLATIVE HISTORY OF THE ACT OF 

use of these words may lead to controversy of the Navajo Re~+xvqti,tiop should contain a 
i n  the future. We will take appropriate steps proviso that  lt wiU ntrt affect the existlng 
to correct the copies of the bill accord- status of the  Moqui (Hopi) Reservation as 
ingly . . . ( L A  28237-32 JS) established by the Executive Order of Decem- 

The views of the Commissioner expressed her 16, 1882. (See Supt .  Eclg&r K. Miller's 
by the foregoing letter re,c&ved immediate letter to the Hopi Indians [Gallup Area O f f .  
OppOSition from the Hopi a i b e  who peti- Files.304.21) 
tioned the Commissioner to personally visit It is quite clear fro& legislative history 
the Hopi Reservation in order to explain in that while s further reservation was estab- 
detail the proposed legislation. (C1. File llshed for the Navalotj the express language 
8970-30-308.2. Western NavaJoS, Part 1) Com- of the 1934 statute recognized not only the 
missioner Rhoads answered the Hopi petition Hopi interested in  the 1882 reservatioa but 
in a letter of August 1032, skating that he also their interest in the other areas o~itside 
would be unable to travel to the Hopi country of the 1882 reservation. I n  effect, the bill as 
because of previous commitments. The Com- re~orted both in the Senate and the House 



of right, is that 

The y W  and hays 

Dalton. -l&+T'@i+. it has been wid $0 
c~ce-in-193$..j.wt -1:year before. the 
passage ,of the act, on .July '14, 1934; 
SuperintendenC. Walker and .William 

without unanimous. consent. 

&d speaks for itself. I a m  prenared to Senator is correct. 
yield back the remainder of my time on Mr. &ETCALF. We did not know 
this amendment, if the Senator from what the modiflcation was. 
New Mexico is prepared to yield back the Mr. MONTOYA. Mr. President, I sub- 
remainder of his time. mitted w e  modification to the distin- 

Mr. MONTOYA. I just want to make guished manager of the bill. 
one short statement. 

Before I do that, I would like to ask 
for the yeas and nays on the pending 
amendment, and any amendment there- 
to. 

The PRESIDING OFFICER. Is there rr 
mfilcient second? There is a sumcient 
second. 

The yeas and nays were ordered. 
Mr. MONTOYA. Mr. President, I have 

a medication to the amendment that 
I send to the  desk and ask for its imme- 
diate consideration. 

The PRESIDING OFFICER. Is there 
objection to the modification of the Sen- 
ator from New Mexico? The Chair hears 
none. 

Mr. MONTOYA. It is a modiAcation 
by way of section (e), to the first part of 

amendment. 
The PRBBXDING OFFICER. The mod- 

ification will be stated. 
The legislative clerk proceeded to read 

the modification. 
Mr. MONTOYA. Mr. President, I ask 

unanimous consent that further reading 
of the modiflcation be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MONTOYA'S modification is as 
follows: 

At the end of the amendment after sec. ( I ) ,  
add the following new subsection: 

(e) The Secretary of the Interior is au- 
thorized to pay any or all approprlab legal 
fees, court costs, and other related expenses 
arising out of, or in connection with, the 
commencing of, or defending against, any ac- 
tion brought by the Navajo or Hopi Tribe 
under this sectlon. 

Mr. MONTOYA. The modification is 
merely zl subsection which reads as fol- 
lows, in addition to my amendment: 
The Secretary of the Interior is authorized 

to pay any or all appropriate legal fees, court 
costs, and &her related expenses arising out 
of, or in connection with, the commencing 

Mr. METCALP, I am not going to 
object to the modification, but I am go- 
ing to object in the future to any unmi- 
mous-consent agreement until I know 
what the uqadmous-consent agreement 
is. 

The . pRESIDWC3 OFFICER. The 
Chair would like to  state the Senator 
Prom Montana is correct. The clerk did 
not read the modiflcation. The Sena- 
tor from New Mexico asked that it not 
Be read. It was not read. 

Mr. h@TCALF. I agree with the 
mod-iAcation. I believe that the attorney 
fees should be paid in the event that 
his amendment is agreed to. M y  argu- 
ment is not with the Senator from New 
Mexico. My argument a t  the present 
time is that ,we have submitted to us 
a unanimous-consent request before we 
know what the proposition is upon 
which we are agreeing. 

Mr. MONTOYA. I want the record 
to clearly show that we did submit the 
modiflcation of the amendment. 

Mr. METCAW, I overlooked it, and 
I apologize. 

Mr. FMWIN. This Senator did not 
receive a cops of the amendment. 

Mr. M O ~ Y A .  It is right there. 
The PRESIDING O F F I a R .  The 

time of the Senator from New Mexico 
has expired. 

Mr. METCAD. I did not object to 
the modification. 

Mr. MONTOYA. In view of the col- 
loquy which has taken place, may I 
address myself to the Senator frqm 
Montana? Will he yield time on the bill? 

Mr. METCALF. I did not understand 
the question. Do I have some time? 

The PRESIDING O F C E R .  The 
Chair would like to state that an ob' 
jection a t  this time comes too late. The 
amendment has been modifled by unani- 
mous consent. 

There has been much to do about court 
decisions having been determined wi&i ; 
respect to the rights of the Navajos vis- * 

a-vis the Hopi, and vice versa. I say ., 
categorically that there have been no 
judicial decisions with respect t o  the 
Moencopi area, the extension of the 
Navajo Reservation which took place 
under the legislative act of 1934. 

What are we giong to do if we sm- + 

tain the committee position? We are.go- 
ing to say to the world that in  1934, the 
Congress of the United States gave this 
land, by way of a n  extension through 
legislation, to the Navajo Tkibe. Now, in 
1974, by legislative fiat, Congress is tak- 
ing it away from the Navajo Tribe acd 
awarding it to the Nopis. 1 hate to use 
this term in this debate, but some would 
say- 

Mr. FANNIN. Mr. President, will the 
Senator yield? 

Mr. MONTOYA. I will yield on the 
Senator's time. 

Mr. METCALF. The Senator from 
New Mexico is talking on my time. 

I am delighted t o  yield to the Senator 
from Arizona. 

Mr. FANNIN. Mr. President. I should 
like the Senator from New Mexico to 
explain how the Government gave that 
land to the Navajo Tribe in 1934. 

Mr. MONTOYA. In  the first place, I 
might say that throughout the years- 

Mr. FANNXV. If the Senator can be 
specific. 

Mr. MONTOYA. I am going to answer 
the question. 

Throughout the years, by Executive 
fiat or by rulings or concessions by the 
Secretary of the Interior, there has been 
impliedly an extension of the Navajo 
Reservation. 

Under the 1934 act, the Moencopi area 
was set aside as an extension of the 
Navajo Reservation, on the same terms 
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and conditions as was the 1882 act by 
presidential Executive order- 

The PRESIDING OFFICER. The Sen- 
ator's 3 minutes have expired. 

Mr. METCALJ?. Nlr. President, I yield 
myself such time as I may need. 

The exact phraseology of the 1934 act 
establishing the reservation was "to the 
Navajo and such other Indians as may 
be located thereon." 

As the Senator from Arizona (Mr. 
GOLDWATER) has suggested, the Hopis 
were the other Indians that were located 
thereon. 

Does the Senator from New Mexico 
need a couple of more minutes? 

hfr. MONTOYA. Yes. I would like to 
have a couple of more minutes, and I 
will discuss the aboriginal claims of the 
Hopis. 

Mr. MXTCALF. I am delighted to yield 
2 minutes to the Senator from New Mex- 
ico. 

Mr. MONTOYA. I thank the Senator 
from Montana. I would like to have an 
a lana t ion  from the Senator from Ari- 
zona as to what that 1934 act meant and 
whether or not we are retroceding in our 
steps by virtue of this action. - ' Let us argue a little about the aborig- 
&a] rights of the Hopi vis-a-vis the 

: Navajo. 
HOPI LAND CLAIMS 

' The Hopi have argued that they have 
6 a better historic claim than the Navajo 

a to-the land of the Moencopis and the 
f 1882 area. In support of their position, 

they cite a Anding of the Indian Claims 
L1Dmmission that they, the Hopi, were 
$he aboriginal inhabitants of a large 

f bea extending well beyond the bounda- 

uding Arizona, back to aborig- 

offer any guid- 
this contempo- 
should remem- 
history in the 

s amendment 

The PRESIDING OFFTCER. The 
Senator's time has expired. 

Mr. METCALJ?. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFTCER. The 
Senator - has 3 minutes remaining. 

Mr. METCALF. I am delighted to yield 
3 minutes to the Senator from Arizona. 

Mr. GOLDWATER. Mr. President, in- 
asmuch as aboriginal title has been 
raised, I will not dispute the fact that the 
Navajo, either under that name or some 
other name, may have lived in what is 
now New Mexico before they lived in 
Arizona. However, I will recall this little 
bit of history. 

When the Spaniards first visited what 
is how New Mexico and what is Arizona 
in 1540 and 1542, there was no mention 
made by any of those wandering Span- 
iards about the Navajo, the NavajB or 
any other name, even their own name 
Dineh. But they did recognize the Zunf 
Tribes, the Pueblo Tribes, and the 
Moquis. The Moquis, as we know them 
from ancient times, were the ones who 
came up from Mexico, probably 3,005 
years ago, and settled all through upper 
Sonora and lower Arizona. They prob- 
ably at one time were gart of the 
Subaipori Tribe and probably built the 
giant ruins at Casa Grande, and the late 
Hopis who came up around 780 to 800 
built many of the Mesa ruins we now 
see in the Black Mountain area. 

There is no question that the Navajo 
came to this country many, many years 
ago, probably among the flrst wave of 
Indians some 10,000 years ago. They are 
related to the Eskimo; they are related 
to the Apache; they are related to tribes 
in the East. But the Hopi have occupied 
this land long, long before the Navajo, 
and I suggest that aboriginal title right 
has a great bearing in the decision of this 
body. 

The PRESIDING OFFICER. One min- 
ute remains. 

Mr. METCALF. Mr. President, I yield 
1 minute and such time on the bill as 
mas be required to the Senator from 
Arizona. 

Mr. FANNIN. Mr. President, I think 
we should clarify what was in the 1834 
act, showing that the land was in trust 
for these Indian residents. I t  stated: "to 
the Navajo and such other Indians as are 
located @ereon." 

It is very clear in that respect, so far 
as the 1934 act is cgncerned. 

So far as the Bureau of Indian Af- 
fairs is conceined, James Stewart, then 
the Director of the Sureau of Indian 
Lands and Minerals Division, went to the 
Hopi Reservation an8 made an expiana- 
tion of the proposed bill, which never 
passed Congress. At that time, an a f b  
davit by Stewart was submitted. It was 
submitted to our committee, and it is in 
the hearings. He concluded that the Hopi. 
should be given nearly 1 million acres in 
the Moencopi area rather than the 243.- 
000 in the committee bill. 

I think it  is very clear that vre should 
not try to confuse the issue. The 1934- 
act is specific, and it is w t  in any way 
in question so far as the present-legis- 
lati- M , concerne& We are f 02Iowipg~ 
that act ,d&pletely. ., 

The PRESIDING OFFICER. All time 
has expired. 

Mr. ABOUREZK, Mr. President, I yield 
myself 3 minutes on the biI1. 

The PRESIDING OFFICER. The Sen- 
ator from South Dakota is recognized. 

Mr. MONTOYA. Will the Senator yield 
at this point, briefly? 

Mr. ABOUREZK. Yes, I yield. 
Mr. MONTOYA. Mr. President, if we 

are going to cite what different individ- 
uals have said about entitlement of the 
Hopis or &he Navajos. let us go into the 
hearings I do not recall what page it is, 
but I have a statement which quotes the 
report of Gov. H. J. Hagerman, who was 
commissioned by the Secretary of the 
Interior to make a study of the Navajo- 
Hop1 land dispute Qr problem. With re- 
gard to the so-called Moencbpi area, the 
area we are dealing with in this amend- 
ment, he wrote to the Conlmissioner of 
Indian Affairs as follows: 
I . . . recommend that the areas as approx- 

imately designrtted on the inclosed sketch 
m w  be set aside and fenced for the exclu- 
sive use of the ~ o p i s .  

An area of about 28,000 acres adjacent to 
and south of the Moencopi village, most of 
which will be contained In township 31 
north, range 11 east Gila and Salt River 
meridian. 

I do not want to read any more from 
this report, because it appears in the 
hearbgs. I merely wish to emphasize 
that a duly appoifited lndividual, com- 
missioned by the. Secretary of the Inte- 
rior and the Commissioner of Indian Ai- 
fairs, made thls report, thus restricting 
the entitlement of the Hopis to a lesser 
area than what my amenment contem- 
plates giving them. 

Mr. FANNIN. Mr. President, will the 
Senator from Montana yield to answer 
the statement the Senator from New 
Mexico just made? 

The PRESIDING OFFICER. Who 
yields time? 

Mr. METCALF. Will the Senator from 
South Dakota permit me to yield to the 
Senator from Arizona to respond to the 
Senator from New Mexico? 

Mr. ABOUREZK. It is on the Senator's 
time. 

Mr. mTCALF. I yield to the Senator 
froni Arizona. 

Mr. FANNIN. I thank $he $istin- 
gu/shed Senator from Montana. 
10 answer to the Senator from New 

Mexico, I know that he is very certain 
of his facts, but the statenlent concern- 
ing Mr. Hagerman was an  erroneous 
conclusion. It has all been brought out 
in the testimony. There is full testimony 
in this regard. I am sure that if the Sen- 
ator will read the full statement, he will 
discover that this conclusion was made 
erroneously. 

Mr. ABOUREZK. Mr. President, I 
yield myself time on the bill. 

To talk about aboriglnal title in the 
~oei lcopi  area disregards the vested 
title in the area. That OestM fn 
1984. v h e ~  Congress ~&Sslfd act 
which gave the ~ D G P D ~  area to the 
m v d o  pd @I such other In- 
q i m s  as :eside 9 e - 3 ,  
' ?lie exact right3 of each tribe have 
not bgpp determined. If we wan$ to talk 
about aboriglnal title, I wonder if a y  



of the Senators here would be willing t0 
give the original lands to whoever had 
aboriginal title to Phoenix. Ariz., and 
tn Billings. Mont.. back to those people - - - --- . 
who had aboriginal titles? 

Mr. GOLDWATER. If the Senator will 
yield, I say that there are suits in the 
courts now to do just that. 

Mr. ABOUREZK. Is the Senator go- 
ing to argue in favor? Is the Senator 
willing to give it back to those with ab- 
original title? 

Mr. GOLDWATER. If the courts say 
that they go back to the Indians, I am 
not going to argue with the courts. ' 

Mr. METCALF. Will the Senator from 
South Dakota yield? 

Mr. ABOTJRXSIC. I asked if the Senad 
tor is willing Wgive them back, and I 
Ohink that the arh&e% is no. The Sena- 
tor obviously is not going to do that. 

We have a vested title, vested by the 
1934 act, the amoilnt of acreage unde- 
termined, and it is folly to try to say 
otherwise. To give every single acre 
a tribe that has an amount undeter- 
mtned in there is unfair on the part of 
Congress. 

I reserve the remainder of my time. 
Mr. METCALI?. Mr. President, I yield 

myself one-half minute to respond to 
the Senator from South Dakota, who 
refused to yield to me. 

The only reason we passed the Alaska 
Native Claims Act is because of aborig- 
inal title. We overturned vested title. 
That was one of the greatest rewards 
that we have given to native claims in 
my memory in the Congress of the United 
States. We disregarded vested title in 
that case and said that aboriginal title 
is the evidence that we are going to look 
to in order to do justice to native claims. 

Here we have two Indian tribes, one 
of which has aboriginal title that dates 
back almost to time immemorial, and 
the other of which has title that just 
dates back to the beginning of the 20th 
century. I t  seems to me that to argue 
about vested title, the distinguished 
chairman of the Subcommittee on In- 
dian Affairs is arguing against the bene- 
fits to the very Indians that he is try- 
ing to represent. 

The PRESIDING OFFICER. Who 
yields time?. 

Mr. METCALF. Mr. President. I am 
prepared to vote on the amendment or 
to ask for a vote. As I understand it. 
under the unanimous-consent agree- 
ment, we cannot vote until after 4 
o'clock. 

The PRESIDING OFFICER. The Sen- 
ator is correct. 

Mr. MONTOYA. The yeas and nays 
have been ordered. 

Mr. METCALF. The yeas and nays 
have been ordered. 

A parliamentary inquiry, Mr. Presi- 
dent. 

The PRESIDING OFFICER. The Sen- 
ator will state it. 

Mr. METCALI?. Do we move forward 
to another amendment? 

The PRESIDING OFFICER. That can 
be done. The bill is open for subsequent 
amendment. 

Mr. MONTOYA. I have another 
amendment. 

bNGRESSIC%NAL RECORD .r- SEN 
Mr. METCALF. All debate on the 

pending Montoya amendment is con- 
cluded? 

The PR.ESIDING OFFICER. The Sen- 
ator is correct, unless time is taken off 
the bill in the future between now and 
4 o'clock. 

Mr. METCALF. May there still be de- 
bate on the Montoys amendment or any 
subsequent ainendment under time allo- 
cated for the bill? 

The PRESIDING OFFICER. The Sen- 
tor is correct. 

Mr. MONTOYA. Mr. President, I send 
to the desk an amendment which I offer 
in behalf of myself, the junior Senator 
from New Mexico (Mr. DOMENICI), the 
Senator from South Dakota (Mr. Mc- 
GOVERN), and the junior Senator from 
South Dakota (Mr. ABOUREZIZ) , and ask 
far its immediate consideration. 

The FEEESIDING OFFICER. The clerk 
Will state the amendment. 

The assistant legislative clerk read as 
follows : 

On page 24, line 22, after "lands shall," add 
"subject to the provisions of subsection (b) 
of this section.". 

Mr. MONTOYA. Mr. President, I yield 
InYSelf such time as I may require under 
this amendment. 

The question that lies a t  the heart of 
this amendment is, once again, a ques- 
tion of relocation. It deals with the 1882 
area about which we have spoken inter- 
mittently during the debate on the pre- 
vious amendment. 

In the case of the Moencopi amend- 
ment, just passed, we were talking about 
the relocation of 1,200 to 2,000 Indians. 
Now we are talking about the removal of 
up to 8,500 Indians. 

The bill itself talks about relocation In 
section 6. This section sets forth eight 
guidelines which the U.S. district court 
must follow when and if the time comes 
when it must partition land within the 
1882 area. 

Mr. President, I am happy to note that 
there is no Senator who favors relocation 
as a reasonable and humane method of 
social policy. The members of the In- 
terior Cornngttee who heard the testi- 
mony on this problem are those who 
favor this solution least of all. Their 
aversion toward the brutal techniques of 
the 19th century Is reflected in section 6, 
guideline (b) which directs the district 
court to draw boundary lines separating 
the Navajo and the Hopi sections of the 
1882 area in such a way as to "minimize 
and avoid undue, social, economic, and 
cultural disruption, insofar as practica- 
ble." 

The committee deserves to be com- 
mended for including this language in 
guideline (b) . Its effect should be to re- 
duce significantly the number of Indians 
who will be forced from their land. And 
it  should lower the social temperature in 
which this land dispute settlement is car- 
ried out. 

That number and that temperature 
could be reduced even further, however. 
by the inclusion of similar language in 
one of the other guidelines-guideline 
(d). Guidsline (d) provides that as the 
court divides the land, i t  should award 
to each side land which is "equal in acre- 
age and quality, insofar as practicable." 

authority to  award a dis 
share of land to one tribe a 

ment will not remove f 

nomic and cultural 
I suppose that so 

up now and charge 
from a strict 50-50 
Healing against Jon 
the  intent of the I 
But such an  assertion would be m&& ~ 

The committee itself very clearly B(~I&~ 
templates the likelihood of a less-th@+ - 
perfect division of land. The proof of $& 
is in section 6(d) in the provisos. Let rn ., 
read them to you: 

Provided, That if such partition results - 
a lesser amount of acreage, or value, or IIO* -1. 
to one tribe such differential shall be i g y  
and finally compensable to such tribe b$ 3 
the other tribe. The value of the land for-& 
purposes of this subsection shall be baE$ gqj 
on not less than its value with improve. 4 
ments and its grazing capacity fully restore@ 
Provided further, That, in the detennihd a 5 
tion of compensation for any such differen*. < 
tial, the Federal Goverllment shall pay ~pf. ., 
difference between the value of the pmtih 7 
ular land involved in its existing state and $ 
the value of such land in a fully restored 
state which results from damage to the lanll 
which the District Court finds attributable 
to  a failure of the Federal Government to 
provide protection where such protection is 
or was required by law or by the demands , 
of the trust relationship. 

Why did the Interior Committee write 
that language into the bill if it did not. . 
believe that one tribe might end up with 
sightly more land than the other? Why; 
then, should the committee's spokesmeh 
object to this amendment on the grounds 
that it might cause a minor deviatior 
from some ideally perfect split of land? - 

The point is that they should not object. 
Other guidelines in section 6 give fur- 

ther direction to the manner in which 
the land is to be partitioned. Guideline 
(e) calls for the land to be partitioned 
in such a way that it will be contiguous 
to the reservation of the tribe which is 
to receive it. Guideline (f) requires that 
the land partition "follow terrain which 
will facilitate fencing." This sounds ve1Y 
reasonable to me, but it leads me to ask 
whether it is more important to guaran- 
tee that the land be contiguous and be 
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easy to fence than it is to avoid "social, 
economic, and cultural disruption?" 

I do not believe that it is. 
Mr. President, this amendment is a 

minor one. Some may even call it a tech- 
nical amendment. But its intention is 
very clear and very important. I t  is in- 
tended to give the district court a small 
measure of discretion in dividing land so 
as to avoid relocation of long time in- 
habitants. 

In  closing, let me reiterate that this 
amendment seeks to reduce as much as 
possible the necessity of relocation. I t  
seeks to do nothing else. We must re- 
member that there can be no solution 
to this problem which holds less likeli- 
hood of success than relocation; no solu- 
tion which threatens more to turn into 
disorder than relocation; no solution 
which is more insensitive to the infa- 
mous history of the Long March and the 
Trail of Tears than relocation. 

To whateve? extent we can avoid all of 
that, we should. I urge the adoption of 
the amendment, and I hope the commit- 
tee will approve it. 

Mr. METCALF. Mr. President, the 
committee certainly does not approve of 
this amendiient. I t  is not a minor 
ainendment, It cuts out the very heart 
qf the bill. . I call attention to the fact that we 
heretofore have been talking about the 
Moencopi provision, but now we are talk- 
ing about the joint-use area. 
I hope to have something in addition 

$ say on this amendment, but I flrst 
$&I to the Senator from Arizona (Mr. 
@WIN) . 

say to the Senator from New 
a t  I think his figure of 8,000 is 
ading. I do not know where he 
ure. The administration counts 
both the joint-use and the 

areas. The fact is, I think we 

area, thus sfgniflcantly 

Id permit that division 
illg for compensation 

dent, what this amendment 
Put one stipulation ahead of 
gwas not, I am sure, the in- 

tent of the committee, nor do I think it 
is the intent of the Senate, to so provide. 
I do not think it would be fair to give 
one criterion preeminence over all others. 
I hope the Senator will understand that 
this is just exactly what would happen. 

Mr. GOLDWATER. Mr. President, will 
the Senator yield me a few minutes of 
time? 

Mr. METCALF. Mr. President. I vield 
2 minutes to the Senator from .&iz&a.-- 

Mr. GOLDWATER. Mr. President. in 
listening to the explanation of this 
amendment, it sounds very nice. But as I 
understand it, i t  would merelv transfer 
subparagraph (b) under the p&visions of 
subparagraph (d) , which, if I understand 
correctly, would result in the Navajo 
winding up with either more land than 
they have now or more land than the 
Hopis have. 

The figure of 8,500 Navajo, which the 
Senator used to quote the number who 
will be moved. I rather dispute. I wish 
I had a more accurate figure. Z have 
flown over that area and taken pictures, 
trying to make a computation of how 
many people might be down +ere. 

We are talking about a seminomadic 
people, and they may live there in the 
summer, but when the winter snows come 
they move samewhere else where it is 
wrumer. I have never heard a flgure ap- 
proaching 8,500, although I have heard 
the President of the Navajo Tribal Coun- 
cil use as high as 15,000. 

Mr. President, let me make a couple 
of points on this effort to change the 
whole meaning of the bill. 

The Navajos have been using this land 
for years and years. TNs 1s not some- 
thing that has happened lately. And the 
Hopis have been disputing the use of this 
land for years and years. But nothing 
has come of it. 

Even four court decisions have been 
defied by the Navajo, and as I mentioned 
earlier, I understand they are now paying 
$250 a day under order of the court be- 
cause they will not obey the court. 

I t  is my understanding that the Nav- 
ajo nation has even issued trading post 
permits on Hopi land, and that if the 
truth were known, they owe the Hopi 
Tribe about a million and a half dollars 
for this action, which in my opinion is 
completely wrong. 
-.Ve hear a lot of talk about forcing 

people to move. I do not think we need 
to force people to move. I think this 
thing can be settled. But I will say, as 
one who has tried to get the two tribes 
together for nearly 20 years, that I see no 
hope of getting the Navajo people, un- 
der their present leadership, to sit down 
with the Hopis and work something out 
whereby nobody is going to be hurt. 

I think it can be done. But the Navajo 
leaders have repeatedly refused to sit 
down with the Hopi leaders and work 
something out. I do not think they have 
the best interests of the Hopi a t  heart. 
In fact, I doubt very much if the pretrent 
leadership of the Navajo people have 
the best interests of their own tribe a t  
heart. 

I hope that this amendment would be 
defeated. I think we have didiscussed Wis 
broaq general purpwe of the bill l o n g  
enough throughout tge yeaPS. We. hbve 

listened to the court decisions, we have 
listened to the experts on the subject 
and, I think, it is up to us as a legislative 
body to make the move that is needed. 

Mr. IMETCALF. Mr. -President, the 
Senator from New Mexico cited some bill 
and tried to use that citation as his idea 
of what the committee i ~ t e n t  was, But 
the committee has expressed its intent 
in specific language in the rewrt.  

On Page 30 of the r e p o r t a n d  I call 
this to the attention of the Senator from 
South Dakota so that he may read it- 
i t  provides : 

Thus, t,he Committee recognizes both the 
responsibility to provide partitioning au- 
thority and, if judicial adjudication should 
become necessary, the likelihood that such 
authority would be exercised. The Commit- 
tee, however, fully understands that this 
particularly potent authority, once exercised, 
will structure substantially the remainder 
of the provisions of any judicial settlement. 

That is why this is not a minor amend- 
ment but strikes a t  the Very heart of the 
Lit1 
U114. 

p e n  the report goes ahead and sqys: 
The committee does believe that, if the 

Judicial settlement is to be equitable and 
fair, any division of the lands of the joint 
use area must be equal. 

That is a flat statement of the majority 
opinion 00 the committee. 

I want to call to the Senator's attention 
that while the Moencopj matter came up 
s n  R 9-to-6 vote, that came up on a 
10-to-3 vote, and the chairman of the 
commi,ttee voted in favor of the proposi- 
tion that is in the committee bill a t  this 
time. 

That is the U.S. Supreme Court 
decision- 

The very definition in the Healing decision 
of the interest of the land @a "joint, un- 
divided, and equal" also strongly suggests 
that, If the interest is to be divided, it is 
to be done on an equal basis. 

That is what the committee said; that 
is what the district court said and the 
US. Supreme Court rtiffmed; that 
is what all the witnesses who have 
testified before the committee have said, 
that we have to have an  equal division. 
The amendment of the Senator from 
New Mexico would strike out this equita- 
ble and equal division, this proposition 
that a 1  are going to share in the mineral 
rkh t s  and eliminate aU the work, all-the 
concentratiqn, all the efforts that the 
various people on the committee have 
devoted, not only this year but in past 
years, to the solution of this problem. 

5 strongly urge the defeat of this 
amendment. 

Mr. MONTOYA. Mr. President, will 
the Senator yield to me for a minute? 

Mr. METCALF. I would be delighted 
to. 

Mr. MONTOYA. I wish to put a ques- 
tion. 

The PRESIDING OFFICER. The Sen- 
ator from New Mexico. 

Mr. MONTOYA. May I say most re- 
spectfully tlzaf, I intend nothing else 
than what T a a i d  with this amendment. 
and T think it merely reinforces and em- 
phasizes the approach the committee is 
making by virtue of the provisions and 
$qi@liies Set out in swtion 6. 
..Now, let me read the section to which 



has ahost wges, cided by the majority of the members of 
from page 26 to page 31 of the commit- t h ~ ~ ~ ~ ~ t ~ ~ e c i f i c a l l Y ,  to meciRc tee report, ta an  expIanation of the 

of cultural and social hardship 

we laid down these guidelines. 

sis of the three-judge district Court de- minimize and avoid undue social, eco- Mr. DOMENICI. May 
cision that divided this land. nomic, and cultural disruption insofar suestion to the Senator 

So the Senator from New Mexico has as practicable. glease? 
talked about adjudication in the pre- Now, what is wrong with that? If we Mr. METCALF. Surely. 
Vious amendment, but there has been ad- are to be humane in all the plenary Mr. DOMENXCI. As I rea 
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f the court do&, in fact, take the high- 
iensity population areas of the tribes, 
snd makes sure that they are each given 
60 the respective tribe, have they com- 
plied totally with the section, including 
the social, economic, and cultural disrup- 
tion, have they or have they not? 

Mr. METCALF. As I said to the Sena- 
tor's colleague from New Mexico, subsec- 
tion (b) from which the Senator quoted 
is a part of a series of guidelines which 
are laid down in section 6. 

I think all of ns are agreec: that we 
should take into consideration such 
t-hings as social, economic, and cultural 
bisruption, and avoid it insofar as pos- 
able, but then we go ahead in subsection 
$4) in other subsections of section 6, 
a d  say that taking these things into 
&@ideration, we shall have as near as 
E b l e  an equal and equitable land divi- 

we say, sometimes, in order to avoid 
e disruptions spoken of in subsection 
, the court may give the other tribe, 

er Hopi or Navajo, some land lo 
that; but to highligh; this one 

ss of the United 
e the social, eco- 

others than the 

say insofar as 
urse, we say that 
tribe shall be as 

~yself in the position of being a court nearly contiguous as possible. Then we be minbized or forgotten behind sec- 
nd  assume we do intend to provide say we will not interfere with any of the tion (b). That is not what we want the 
tlidelines for a court, we hope it never identified religious shrines. All those judge to do. That is not the committee 
ets there, we hope it happens another things have to be taken into considera- intent. The committee wants all the 
.ay, but what I want to ask the Senator tion. guidelines applied. 
5 that I find in section 6, as we look a t  If the Senator were the judge, he Mr. ABOUREZK. Will the Senator 
he guidelines, a reference to Senator would take this part of the bill, section 6, from Montana yield? 
tioatoya's language that requires that and look a t  the guidelines-that is, (a) ,  Mr. METC-. On the Senator's time. 
he court take into consideration these (b),  (c), and so forth-and he would Mr. DOMENICI. I believe I have the 
t-ords, minimize and avoid undue social, apply all of these guidelines insofar as floor. I will yield to the Senator from 
,ronomic and cultural disruption insofar possible. He would not put social, eco- New Mexico. 
u practical. nomic, and cultural questions so that Mr. MONTOYA. Will the Senator 

The Senator has pointed out that that somebody had a little tiny area way off from New Mexico yield a t  this time? 
s changed in subsection (b ) . in one part =cause you would look a t  Mr. DOMENICI. I will be delighted to 

Now, I ask the Senator, that is pre- subsection (e) where it says that the yield. 
:eded in that very section by what a land be C O ~ ~ ~ ~ U O U S  insofar as practi- Mr. MONTOYA. I will ask the Senator 
:ourt could very well find is the only cable. I just use that for an example. from Montana what specific language 
irea that they have to be concerned But, again I reiterate, the question in  my amendment destroys any property 
 bout in soWing that definition, and it that is presented by the amendment of rights and eliminates the consideration 
)ays, in doing that, they will divide the the Senator from New Mexico (Mr. of all guidelines in section 6.  I want to 
rincipal population centers of these two MONTOYA) disregards these other Prop- know that. 
(ribes so as to minimize the social, eco- ositions for the judge to take into con- Mr. METCALP. The Senator's amend- 
lomic and cultural disruptions. sideration and just lays down this prop- merit says, on page 76-- 

MY specific question to the Senator is, osition. I t  forgets about equal and Wui- MI-. MONTOYA. Yes, on line 22. MY 
t table distribution. amendment has only the words "subject 

Mr. DOMENICI. What if we did not to the provisions of subsection (b) of 
want to put Senator Montoya's language this section," 
in section (e) but wanted i t  to be just M,. METCALF. l-hat is exactly what 
another Section SO that it W O U ~ ' ~  be clear I have been trying to emphasize. 
that the court would not be limited in Mr. MONTOYA. can the Senator 
the consideration of social, economic, say that that language the 
and cultural disiwption to the dividing elimination of the consideration of the 
up of the high density areas? guidelines? 

If I understood the Senator, he was 1 ~ 4 ~ .  METCALF. ~~t it does not say 
not saying that the have subject to subsection (a) (b) (c) (d ) ,  
compiled with the consideration of so- and T~~ Senator' just 'says' sub- cial, economic, and cultural disruptions. ject to subsection (b).  Why do we have The court would not necessarily be to have tklat language if the Senator through with that consideration by di- wanb to take into consideration the var- viding UP the high density areas. I ious guidelines that we have outlined ill 
thought the Senator said the court would (,), (b), (d), (,), (f), and (g) ? 
consider social and economic disruptions Mr MONTOYA. Will the Senator con- 
insofar as practicable, even aside and sent to a modification subject to the 
Wart from how it divvied up the high visions of subsections (a) ,  (b) ,  (c), and 
population areas. the other guidelines in  this section? Mr. METCALF. That would be part of Would he to that? the high population areas. Mr. METCALF. I see no  reason why we 

Mr. But should say subject to the provisions of the total consideration. subsections (a) ,  (b), tc), (dl,  te), ( f ) ,  
Mr. it be ( g ) ,  and (h) because that is what we taken into consideration. are saying in the bill. But if the Senator MONTOYA' the will say that, and he feels that he has yield for the yeas and nays? to reiterate it again, if he will say in 
Mr. ABOUREZK' the a11 of the subsections '"subject to all of withhold that for a moment' 
Mr. MONTOYA. I withdraw my re- the subsections" in section 6, I have no 

quest. objection to just repeating what we have 
Mr. METCALP. We are talking on my "Iready said. 

time, but we will continue the colloqu~ Mr. MONToYA. Then I so modify my 
with the distinguished Senator from amendment. 
New Mexico. The PRESIDING OFFICER. Will the 

The whole proposition is that we have Senator send his modification to the 
laid down a series of guidelines for the desk? 
guidance of the judge in the event of an Mr. MONTOYA. On the amendment 
adjudication. One of these guidelines is which I have proposed, it would read in 
we say we do not want to interfere with subsection (d)- 
social, economic, and cultural affairs. Mr. METCALF. Has the unanimous- 
Another guideline says we want to have consent request been propounded yet? 
the separate areas as contiguous as pos- M,. M ~ - ~ A .  NO, because I have sible. Another says we are not going to not submitted the modification. interfere with religious shrines, to take Mr. METCALF. I reserve the right to one from another. 

All of these have tO be read together, Ob$:)MoNTOYA, Is the Senator going 
and the judge would read them together. 
But the Senator from New Mexico is to 
erasing these other guidelines and say- Mr. do not know. I 'lave 

ing that equal distribution of property not heard the amelldment. 
insofar as possible, equitable dktribu- The PRESIDING OFFICER. The 
tion insofar as possible, joint own- Chair would like to state to both Senators 
ership of the mineral rights are all to that unanimous consent is not required. 



ihe desk. 
Mr. MONTOYA. Mr. President, I would 

like to suggest the absence of a quorum, 
the time not to be taken from me. 

The PRESIDING OF'F'ICER. The 
clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. MONTOYA. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be resctnded. 

The PRESIDING OI?I?IGER. Without 
objection, it is so brdered. 

Mr. GOLDWATER. Mr. President, I 
ask3 or the seas and nays. 

The yeas and nays were ordered. 
Mr. METCALP. Mr. President, who- 

ever has time, I would like to have a 
colloquy. 

Mr. MONTOYA. Mr. President. I 
should like to ask the Senator from Mon- 
tana a couple of questions. 

Mr. METCALF. Mr. President, may we 
have information as to how much time 
remains cn the amendment? 

The PRESIDING OFFICER. The Sen- 
ator from New Mexico has not sent the 
modification to the desk. 

Mr. METCALF. May we have this col- 
loquy before we have the modification? 

The PRESIDING OFFICER. As the 
result of the yeas and the nays having 
been ordered by unanimous consent, the 
Senator must have unanimous consent to 
modify his amendment. 

Mr. MONTOYA. I recognize that. 
Mr. METCALF. Mr. President, will the 

Chair inform me as to how much time 
remains? 

The PRESIDING OFFICER. The Sen- 
ator from Montana has 8 minutes, and 
the Senator from New Mexico has 7 
minutes. 

Mr. METCALJ?. I yield such time as 
may be necessary for the Senator from 
New Mexico to propound some inquiries. 

Mr. MONTOYA. I thank the Senator 
from Montana. 

I ask the Senator, first, is it the in- 
tention of the proposed legislation to 
trigger consideration during the parti- 
tion or division process of the essential 
and particular details set out in the 
guidelines under subparagraphs (b) , (c) , 
(d),  (e), (f) ,  and (g) ? 

Mr. METCAm. Yes. All the guidelines 
specifically enumerated in section 6 
would be taken into consideration by the 
court in making a determination and an  
adjudication as to  the division of land. 

Mr. MONTOYA. I t  is also the inten- 
tion that this take place irrespective of 
any conflicting language or implied lan- 
guage to the contraiy contained in the 
committee report? 

Mr. METCIILF. The committee report, 
in the opinion of the Senator from Mon- 
tana, explains the entire effort of the 
committee to make an equal distribu- 
tion. In subsection (b) , the committee 
recognized that in certain areas of these 
reservations there would be a higher 

. Mr. President, will 

tor from Montana, this question: In par- On aCC0 
titioning .the surface rights to the joint lines to 
use area, when and if any court does what 1s 
that partitioning, is it the intention of provide 
the legislation for the court to look at. for part 
to minimize, and to avoid undue social; 
economic, and cultural disruption inso- 
far as possible? 

Mr. METCALF. That is the intention 
as expressed in subsection (b) . 

Mr. ABOUREZK. But what would the 
intent be for any partition that might 
occur? 

Mr. METCALF. Any partition that 
might occur. And it is the understanding 
of the Senator from Montana that line 

Tribe. I read from the record: 
Senator FANNIN. Dr. Scudder, ho 

time did you spend on the Navajo res 
in coming to these conclusions? 

12, where it says "higher density popula- 
tion," is to take into consideration the 
fact that population varies on the reser- 
vation; but the entire partition shall be 
subject to the provisions of social, eco- 
nomic, and cultural disruption. 

Mr. ABOUREZK. Mr. President, I see 
no need for further pursuance of this 
amendment, if that indeed is the intent 
of the manager of the bill. 

Mr. MONTOYA. Mr. President, hl 
view of the explanation and the answer 
given by the manager of the bill to the 
questions propounded by myself a n d m e  
junior Senator from South Dakota, I 
ask unanimous consent that the order 
for the yeas and nays be vacated, so that 
I can withdraw the amendment. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

Mr. FANNIN. Mr. President, will the 
Senator yield? 

Mr. METCALF. I yield. 
Mr. FANMN. In  order that we thor- 

oughly understand the situation that 
exists---- 

Mr. bIETCALF. The Senator has with- 
drawn the amendment. 

Mr. FANNIN. I understand that. 
I want to make it clear that a record 

was made in the committee on the issue 
that the distinguished Senator from 
South Dakota has been discussing. The 
issue lost. The amendment was defeated 
by a vote of 10 to 3. I do think that fact 
should be made part of the RECORD a t  
this time. 

At this time, I extend my appreciation 
to the staff members, both for the ma- 

This is what the Senator has r 
to today, with respect to the e 
would have on the movement of diffe 
members of the Navajo Tribe. 

to members of &I1 three major 
I went to the Navajo Reserv 

it could be applicable there d 
field trip. 

I just wanted to make c 
spent 4 days on the reserva. 
came an instant ex~er t .  4 

Mr. METCALP. ~ r .  President, I yi& 
to the Senator from Washington for sc '3 - 
unanimous-consent request. ! -? 

RIVERS AND HARBORS PUB 
WORKS 

Mr. JACKSON. Mr. President, 
the Chair to lay before the Sen 
message from the House of Repres 
tives on H.R. 10701. 

The PRESIDING OFFICER ( 
BARTLETT) laid before the Senate 

that the Sen- 
ate insist upon its amendments and 
agree to the request of the House for a 
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conference on the disagreeing votes of 
the two Houses thereon, and that the 
Chair be authorized to appoint the con- 
ferees on the part of the Senate. 

The motion was agreed to: and the 
presiding Ogicer (Mr. BARTLETT) ap- 
p~inted Mr. LONG, Mr. HOLLINGS, Mr. 
STEVENS, Mr. JACKSON, Mr. JOHNSTON, 
Mr. HANSEN, Mr. GRAVEL, Mr. BENTSEN, 
and Mr. BUCKLEY coilferees on the part 
of the Senate. 

SURFACE RIGHTS IN THE 1934 
NAVAJO RESERVATION 

The Senate continued with the con- 
' sideration of the bill (H.R. 10337) to 

authorize the partition of the surface 
in the joint use area of the 1882 

 executive Order Hopi Reservation and 
"e surface and subsurface rights in the 
f 1934 Navajo Reservation between the 
- Bopi and Navajo Tribes, to provide for 

allotments to certain Paiute Indians, and 
for other purposes. 

- Mr. JACKSON. Mr. President, I wish 
to take 10  seconds to express my deep 

&appreciation to the Senator from Mon- 

the pending legislation. This has 
a most difficulWask, both in the 

iterate what I said to the 

Mr. METCALF. I am delighted to yield. 
Mr. GOLDWATER. Mr. President, re- 

gardless of how the vote comes out on 
this matter, I know that I express the 
gratitude of the people of my State and 
my Governor for the wonderful work 
that the Senator from Montana has put 
into this. I wish to express the same feel- 
ings to my senior colleague, who has 
served as Governor and who has put up 
with this problem for so many years. 

As I say, regardless of the outcome, 
I wish to express the thanks of the people 
of my State, particularly Indians of both 
tribes, for the wonderful work both of 
them have put in on this bill. 

Mr. METCALF. I thank the Senator 
from Arizona. 

If we can resolve the joint-use and 
Moencopi land disputes today, we will 
have achieved justice and equity for the 
Hopi and the Navajo Tribes. In addition, 
we will have resolved an issue which is 
of grave concern to the non-Indians in 
the States of New Mexico. Arizona. , 

Utah, and Colorado. 
Mr. PANNIN. Mr. President, if the Sen- 

ator will yield, I should 1ike:to join my 
colleague (Mr. GOLDWATER) in paying 
tribute to Senator METCALF for chairing 
the hearings in so many instances, for 
doing extensive work in the committee, 
and for taking over here as floor manager 
of the bill. He has performed yeoman 
service under a very tough situation. He 
has stood up for what he thought was 
right. I am very proud that he has been 
willing to devote the time, the research, 
and the energy that was necessary to 
make conclusions, which demanded great 
thought and careful consideration of all 
parties involved. 

I feel that he has performed a fine 
service for both the Navajo and the Hopi 
Tribes. 

Mr. METCALF. Mr. President, I have 
an amendment that I send to the desk 
and ask for its immediate consideration. 

The PRESIDING OFFICER. The clerk 
will state the amendment. 

The legislative clerk read as follows: 
At the appropriate place insert the fol- 

lowinr: - - 
&;ion 10 of the Act entitled "An Act to 

promote the rehabilitation of the Navajo 
and Hop1 Tribes of Indians and a better utl- 
liaatlon of the resources of the Navajo and 
Hopi Indian Resesvatlons, and for other pur- 
poses". approved Aprll 19, 1950 (64 Stat. 47; 
25 U.S.C. 640) is repealed effective close of 
business December 31, 1974. 

Mr. METCALF. Mr. President, the 
hoped-for passage of this legislation will 
complete the question of the Navajo and 
Hopi controversy, and there will no 
longer need to be a Joint Committee on 
Hopi-Navajo Indian Administration, 
which was created in 1950. Therefore, as 
a part of this bill, we should discontinue 
existence of this joint committee. That is 
the purpose of the amendment. 

The PRESIDING OFFICER. Who 
yields time on the amendment? 

Mr. ABOUREZK. Mr. President, I have 
no objection to that amendment. 

The PRESIDING OFFICER. Do the 
Senators yield back their time? 

Mr. ABOUREZK. I wish to speak, just 
for a moment, if I may. 

Mr. METCA-. The Senator has time 
on the bill. 

Mr. ABOUREZK. I wish to speak on 
this amendment. 

Mr. METCALF. Certainly. 
Mr. ABOUREZK. I wish to inform the 

President that the time I am taking now 
will be the time I am entitled to on this 
amendment as an adversary party. 

Mr. President, while I am not looking 
for any thanks, and I certainly do not 
expect any, I do not want the impression 
left that it was only the Senator from 
Montana who was involved in all of this 
procedure. I wish to say that the Sena- 
tor from Montana, a t  least during this 
session of Congress, became active only 
in the very latter part of this work. He 
did a very good job and was very intently 
working on this in the latter part of our 
deliberations. But I do not want the 
impression left that he is the only one 
who has any wisdom on the Hopi-Navajo 
question a t  all, since I chaired all of the 
hearings and attended all of the markup 
sessions that we had on this legislation, 
and certainly had a t  least as much infor- 
mation given to me as the Senator from 
Montana, if not more. I just wish to cor- 
rect what might be an ersoneous impres- 
sion. 

So I just want to correct what might 
be an erroneous impression, which itself 
does not detract from the great work the 
Senator from Montana has done. 

Mr. METCALF. Mr. President, I want 
the RECORD to show that the Senator 
from South Dakota did hold hearings, 
and has worked long and hard on this 
bill. He has had very firm convictions 
about how the decisions should be made 
and on the determination of the various 
lawsuits. As chairman of the Subcommit- 
tee on Indian Affairs, he has been out- 
standing not only on this legislation, but 
on other Indian legislation. I certainly 
appreciate his assistance in all Indian 
legislation. I regret very much that we 
have differed in some respects as to the 
decision on this particular bill, but we 
certainly have agreed on basic Indian 
policy. 

Mr. ABOUREZK. I do want to say also 
that while this amendment will be ac- 
cepted by everyone involved and perfunc- 
torily voted upon, the yea-and-nay vote 
that is coming up will be on Senator 
MONTOYA'S amendment dealing with the 
Moencopi area, which is to the west of 
the large jdn t  use disputed area. lf I 
may be permitted to do so, I should like 
to make a 30-second summary of the 
issue for Senators who have come into 
the Chamber since our earlier debate. 

The committee, over my objections as 
chairman of the I n k  Affairs Subcom- 
mittee, decided to award all 243,000 acres 
of that land to the Hopi Tribe, in spite 
of the fact that the 1934 act which was 
passed awarded it to the Navajo Indians 
and such other Indian tribes as thereon 
might reside. 

My objection arises as a result of the 
fact that neither me committee nor 
any court nor any body constituted by 
anyone a t  all has ever adjudicated that 
matter, and that we do not know the re- 
spective rights of the parties, and it 
ought be decided by litigation. 

That is the issue, and that is why I ask 
that the Members of the Senate support 
the Montoya amendment, w h i ~ h  will al- 
low a duly-constituted body to dig into 
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the facts, to find out who lived on the Both of those votes will bemandatorily 
land in 1934, and to make the determina- rolldl1 votes. 
tion as a result of that investigation. The PRESIDING OFETCER. Zs there 

I reserve the remainder of my time. objection to the request, of the Senator 
Mr. FA-. Mr. President, before the from West Virginia? The Chair hears absent. 

debate on this issue is brought to a C ~ O S ~ ,  none, and it  is so ordered. I further announce that the Senator 
I would like to extend my appreciation from Georgia (Mr. TALMADGE) is absmb . 
to the minority members of our commit- on oficial business. 
tee for their diligent work and attend- SURFACE RIGHTS IN mE 1934 
ance a t  committee hearings, and the NAVAJO RESERVATION 
great help they have given Us. The Sen- The Senate continu& with the consid- 
ator from Oklahoma now in the chair eration of the bfll (H.R. 10337) to au- 
(Mr. BARTLETT) Was extremely helpful, thorize the partition of the surface 
and also my colleague from Arizona (Mr. rights in the joint use area of the 1882 
GOLDWATER), who is probably the best- Executive order Hopi Reservation and 
versed Member of the Senate on Indian the surface and subsurface rights in the 
affairs. For years he has dealt with our 1934 Navajo Reservation between the 
Indian people, not only in Arizona but Hopi and Navajo Tribes, to provide for 
throughout the Ration. It was through allotments to certain Paiute Indians, and 
his great help, patience, and understand- for other purposes. 
ing that we have been able to come to Mr. METCALF. Mr. President, I ask 
many of the conclusions that have been unanimous consent that ~ r .  Bill VanNess 
incorporrtted in the bill. of the staff of the Committee on Interior 

So I pay deserved tribute to him, and and Insular AfPairs be accorded the 
express my appreciation. privilege of the floor for the remainder Senator from Virginia ( 

From the majority members of the of the day. L. SCOTT), and the Senator fro 
committee, we have had excellent coop- The PRESIDING OFFICER. Without Carolina (Mr. THURNOND) are ne 
eration. The distinguished Senator from objection, it is so ordered. ily absent. 
Montana (Mr. METCALF) not only has co- Mr. METCALF. Mr. President, no dis- 
operated with us in this particular in- cussion of the Navajo-Hopi land dis- 
stance, but we have had the pleasure of putes would be complete without our 
working with him for several Years On paying tribute to the dedication and 
the Indian Affairs Subcommittee, and I hard work the distinguished Senators 
feel that he has done a great service in from Arizona, Mr. FANNIN and Mr. GOLD- 
taking over a very difflcult situation, not WATER, have addressed to these issties 
only in this instance but in many others. over the years. 

I feel that the tributes that have been Their work on H.R. 10337 has been 
paid to him are certainly well deserved. difficult because members of both tribes 

The PRESIDING OFFICER. Is all re- reside in Arizona. But, in my opinion, 
maining time yielded back? they have always exhibited a desire to [No. 609 Leg.] 

~ r .  METCALF. Mr. President, I yield achieve justice and equity for both YEAS-37 
back the remainder of my time. groups and bring this unfortunate inter- 

Mr. ABOUREZK. I yield back the re- tribal land dispute to an end. 
mainder of my time. I yield back the remainder of my 

Mr. METCALF. Mr. President, before time. 
yielding back my time, I yield to the as- 'I'he PRESIDING OFFICER (Mr. 
sistant majority leader, the Senator from BARTLETT) . All remaining time having 
West Virginia, for a unafiimous-consent been yielded back, the question is on 
request. agreeing to the amendment of the Sen- 

ator from Montana. 
The amendment was agreed to. UNANIMOUS-CONSENT AGREEMENT M ~ .  MEWALP. I yield back the re- 

Mr. ROBERT C. BYRD. Mr. President, mainder of my time on the bill. NAYS-35 

I have been asked by the distinguished The PRESIDING OF'F'ICEX. The Aiken Cannon 
majority leader to propound the follow- question now is on agreeing to the 
ing unanimous-consent request: amendment of the Senator from New 

That when the Senate completes its Mexico. 
b u s i n ~ s  today, it stand in adjournment Mr. METCALF. We vote first on the EFztt 

Montoya amendment? until 10:30 a.m. tomorrow; 
That a t  11 a.m. tomorrow, the 1 hour The PRESIDING OFFICER. The 

09 debate under rule XX3[I on the motion Senator is correct. On this question, the 
to invoke cloture cm the conference re- Yeas and nays have been ordered, and Harry I?., Jr. Haskell 
part on H.R. 15977, the Export-Mport the clerk will call the roll. NOT VOTING- 
Bank Act amendments, begin m i n g ,  The legislative clerk called the roll. 
and that upon the disposition of that Mr. ROBERT C. BYRD. I announce g~:;,"," 
vote on c lobe ,  if the vote to invoke clo- that the senator from Texas (Mr. BENT- Biden 
ture fails, the then proceed to the SEN), the Senator from Delaware (Mr. 
consideration of 6. 3394, the bill to BIDEN), the Senator from Idaho (Mr. Church 
amend the Foreign Assistance Act of CHURCH), the Senator from California cotton 
1961; and (P@. CRANSTON), the Senator from Mis- 

That a t  4 p.m. tomorrow, if the ms- sissippi (MI'. EASTLAND), the Senator 
sage from the House of Representatives from North Carolina (Mr. ERVIN), the 
is available, the Senate proceed to vote senator from Indiana (Mr. HARTXI) s the 
on the overriding d the Pr&dent's veto senator from Kentucky (Mr. HUDDLES- 
cf the GI education& benefits bill, with TON), the Senator from Minnesota (Mr. 
cne-half hour prior to that time, to be HUMPHREY), the Senator Massachusetts 
~ ~ ~ ~ l l y  dfvfded between the majority (Mr. KENNEDY), the Senator from Wash- 
l31cier and the minority leader or their ington (Mr. MAGNUSON), the Senator 
d m i g ~ ,  for the purpose of debating from Rhode Island (Mr. PASTORE), the 
the oirenide. Senator from Illinciis (Mr. STEVENSON), 
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[$$ &*re of a substitute, as amended, was 
;$ %greed to. 
Qt P The PRESIDING OFFICER. The ques- 

tion is on the engsossment of the corn- 
*- mittee amendment and third reading of 
: +he bU1. 
_-: The amendment was ordered to be 
: &mossed, and the bill to be read a third 

ABOUREZK. Mr. President, I am 
red to yield back my time so that 
n have a vote on passage. 
e PRESIDINCr OFFICER. Has all 

e m  yielded back? 
ABOUREZK. I yield back the re- 

der of my time. . METCALF. I sield back the re- 
- mainder of my time. 

The PRESIDING OFFICER. The yeas 

R. I ask for the yeas 

SIDING OFFTCER. Is there 
second? There is a smcient 

ays were ordered. 
OFFICER. The bill 

the third time, the 

s have been ordered, and the clerk 

he  second assistant legislative clerk - 
called the roll. 

Mr. ROBERT C. BYRD. I announce 
that the Senator from Texas (Mr. BENT- 

from Delaware (Mr. ROTH), the 
tor f ron  Virginia (Mr. Wa~mnr: L. 
r), and the Senator from South 

Carolina (Mr. THUR~~OND) are neces- 
sarily absent. 

I also announce that the Senator from 
Illinois (Mr. PERCY) and the Senator 
from Ohio '(Mr. TAFT) are absent on 
oficid business. 

I further announce that, if present and 
voting, the Senator from South Carolina 
(Mr. THvRnaoan) would vote "yea." 

The result was announced-yeas 72, 
nays 0, as folIows: 

[No. 510 Leg.] 
YEAS-72 

Abourezk Goldwater hletzenbaum 
Atken  ravel Mondale 
Allen QrlWn Montoya 
Baker Gurney Moss 
Bartlett Hansen Muskie 
Bayh ~ s r t  Nelson 
Beall Hasketl Nunn 
Bennett Hatfield Packwood 
Bible Hathaway Pearson 
Brock Helms Pel1 
Bucklev Hollinas Proxmire 
~urdick HW&; Randolph 
BYrd, Hughes Ribicoff 

H a m  F.. Jr. Inouve Schweiker 
Byrd, Robert C. ~ackion Scott, Hugh 
Cannon Javits Sparkman 
Chilea Johnston Stafford 
Clark 
Cook 
Dole 
Domenici 
Dominick 
Eagleton 
Fannin 
Fong 

Long Stennis 
Mansfleld , Stevens 
McClellan Tower 
McClure Tunney 
McGee Weicker 
McGOvern Young 
McIntyre 
Metcalf 

NAYS4 
NOT VOTING-28 

Bellmon Ervin Roth 
Bentsen Fulbright Scott. 
Biden Hartke Wllliam L. 
Brooke Huddleston Stevenson 
Case Humphrey spmington 
Church Kennedy Taft - .-. 
cotton ~agnus-on TaImadge 
Cranston Mathias Thurnlolld 
Curtis Pastore Williams 
Eastland Percy 

So the bill (H.R. 10337) was passed. 
The title was amended so as to read: 

"An act to yrovide for fha l  settlement 
of the conflicting rights and interests of 
the Hopi and Navajo Tribes to and in 
lands lying wlihin the joint use area of 
the reservation established by the Execu- 
tive order of December 16, 1882, and 
lands lying within , the reservation 
created by the act of June 14, 1934, and 
for other purposes." 

PORT BANK. ACT--CONFERENCE 
REPORT. 
MF. MANSFIELD. Mr. President. I ask 

unanimous consent that the Senate re- 
turn to the consideration of the confer- 
ence report on the Exp~rt-mart Bank. 

The PRESIDING OFFICER. The con- 
ference report on H.R. 15977. will be 
stated. 

The assistant legislative clerk read as 
follaws: 

The committee of conference on the dis- 
agreeing votes of the two Rouses on the 
amendment of the Senate to the bill (H.R. 
15977) to amend the Export-Import Bank 
Act of 1845, and for other purposes, having 
met, after full and free conference, have 
agreed to recommend and do recommend to 
the& respective Houses this report, signed 
by a majority of the conferees. 

The PRESIDING OFFICER. Is there 
objection to the consideration of the con- 
ference report? 

There being no objection, the Senate 
proceeded to consider the conference 
report. 

CLOTURE 510TION 

Mr. PACKWOOD. Mr. President, I 
send to the desk a cloture motion. 

The PRESIDING OFFICER (Mr. 
CLARK). The cloture motion having been 
presented under rule XXII, the Chair. 
without objection, directs the clerk to 
read the motion. 

The assistant legislative clerk read as 
follows : 

CLOTURE MOTION 
We, the undersigned Senators, in accord- 

ance with the provisions of Rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate upon the 
adoption of the conference report on H.R. 
15977, the Export-Import Bank Act Amend- 
ment. 

Bob Packwwd, Robert P. Griffin, Lee Met- 
calf, Mike Mansfleld, Hugh Scott, J. Glenn 
Beall, Jr., Joseph. M. Montaya. Howard H. 
Baker, Jr., Fzank E. Moss, Wallace F. Ben- 
nett. Robert T. Stafford, Edmund 8. Muskie. 
John Tower. Thomas J. McIntyre, Lowell P. 
Weicker. Jr., a r o l d  E. Hughes, Bill BrocB. 

The PRESIDING OFFICER. The aues- 
tion is on agreeing to the conference re- 
port. 

FOREIGN ASSISTANCE ACT 03' 
1 9 7 4 4 .  3394 

AMENDMENT NO. aool 
(Ordered to be printed and to lie on 

the table.! 
WRT REWARD THE U.N. 

Mr. HALRY F. BYRD, JR. Mr. Presi- 
dent, the American Ambassador to the 
United Nations and such distinguished 
U.S. Senators as HUBERT H. HUMPHREY 
of Minnesota and GALE W. MCGEE of 
Wyoming have taken the view that, to 
us6 Senator H U ~ H R E Y ' S  words: 

The United Nations Charter as adopted by 
the Congress of the United States and rati- 
fied by the Senate, has the same standing 
as a provision of our Constitution. I t  1s a 
supreme law of the land. 

Of course, I totally reject such an ex- 
tremist view. 

But if there is widespread belief that 
United Nations actions is legally binding 
on the United States, I would think that 
even the most ardent advocates of world 
government would begin to have second 
thoughts as  the result of U.N. activity 
durieg the montll of November. 

Firs6 $he United Mations ousted a Ie- 
gitirnate member, South Africa, because 
bi,th&t Countrfs Internal policies. This is 
in specific violation of the U.N. Charter 
which prohibits interference in the do- 
mestic affairs of a member state. 

Then having silenced the voice and 
vote of a duly constituted member, the 
United Nations followed that up the next 
day with this action: It provided a for- 
um and treated as it would a head of 
state the leader of a terrorist group 
known as the Palestine LIkration Or- 
ganization. The PLO not only objects to 
the internal policies of a United Nations 
member and sovereign state, Israel, but 
actually challenges its existence as a na- 
tion. In addition, the U.N. gave the ter- 
rorist organization official observer 
status. 

A militant, weasonable majority 


