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is a military advantage of tremendous im-
portance. .

Of course, 1t would be necessary for Britain
to persuade its chief arms-making allies to
join in; If Britain were to renounce research
into certain kinds of military equipmient, and
in effect leave these things to them, they
would have to leave certain other things to
Britain. NATO needs specialisation in R & D—
agreements among the allies on who does
what, instead of the present wasteful practice
of several countries each doing almost every-
thing, and almost every country duplicating
at least some things.

If the research work were farmed out in
this way, tli¢ actual production’ could ' be
shared among the countries interested in
buymg ‘the product The current competition

“the plane to replace the F-104 ‘in soine
ir ‘forcés shows how. The United
nice and Sieden ‘have pald the
post8 for their entries. But no matter
how it é6mes out, the buyer countries (Bel~
glum, Denmark, Norway and Holland)' wiit
be - able to prodiice at least 40 per cent of
the material for all the planes they buy, &
hefty percentage of any sold to third coun~
tries, and a significant amount of the ma-~
terial uséd by the seller counftries them-~
selves in making planes for their own alr
forces. The buying countries could even find
themselves employing more people on pro-
duction lines than they would have been able
t0 find work for on the research benches if
each bad iried to design its own plane.

There are some things Britain s betler
qualified to do than any other country, and
there are some things other countries can do
more efiiciently., A Ilot of Britain’s R & D
money is now being spent on the wrong sort.
This is the best place for the defence review
to do its major surgery. It is here that those
several hundred million pounds can be found
with a minimum of damage to the security
of Britain.

! CONCLUSION OF MORNING
: BUSINESS

The PRESIDING OFFICER. The time
for routine morning business having ex-
pired, morning business is concluded.

SURFACE RIGHTS IN THE 1934
NAVAJO RESERVATION

The PRESIDING OFFICER. Under the
previous order, the Senate will now re-
sume the consideration of H.R. 10337,
which the clerk will state by title,

The assistant legislative clerk read as
follows:

A bill (H.R. 10337) to authorize the parti-
tion of the surface rights in the joint use
area of the 1882 Executive Order Hopi
Reservation and the surface and subsurface
rights in the 1934 Navajo Reservation be-
tween the Hopi and Navajo Tribes, to provide
for allotments to certain Paiute Indlans, and
for other purposes.

The Senate resumed consxderatmn of
the hiil.

The PRESIDING OFFICER. Under the
previous order, debate on this bill shall
be limited to 2 hours, to be equally di-
vided angd controlled, respectively, by theé
Senator from Arizona (Mr. GOLDWATER)
and the Senator from South Dakota (Mr.
ABOUREZK) ; with 1 hour on any amend-
ment in the first degree, and one-half
haur on any amendmeént to an amend-
ment, debatable motion, or appeal.

Who lelds time?

Mr, METCALF. Mr. President, I be-
lievé that on Tuesday last when this bill
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was first considered, the time allotted to
the Senator from Arizona (Mr. Goip-
waTER) wa$ fransferred to me as repre-
sentative of the committee.

~ The PRESIDING OFFICER. I am in-
formed that that is correct. My previous
statement should be corrected to say that
debate on the bill shall be Imited to 2
hours, to be equally divided and con-
trolled by the Senator from Montana
(Mr. Mzercarr) and .the Senator from
South Dakota (Mr. ABOUREZK) .

Mr. ABOURRZK. Mr, President, I have
a parliamentary inquiry.

The PRESIDING OFFICER. The Sen-~
ator will please state it.

Mr. METCALF. Mr, President, will it
be taken put of the Senator’s time, then,
if he has time?

Do we have to yield time for a parlia-
meptary inquiry, Mr. President?.

The PRESIDING OFFICER. Yes.

Mr. METCALF. Then the Senator from
South Dakota has time, and he has to
vield his own time for his parliamentary
inquiry.

The PRESIDING OFFICER. The Sen-~
ator from South Dakota will make the
parliamentary inquiry on his own time.

Mr. ABOUREZK. I ask unanimous con-
sent that this inquiry not be charged to
either side.

. The PRESIDING OFFICER. Is there
objection?

The Chair hears none. It is so ordered.

Mr. ABOUREZK. My inquiry is this,
Mr. President. Last week, when the bill
was first brought up, how much time was
used by the side represented by the Sen-
ator from Montana before the bill was
set aside?

Mr. METCALF. Mr. President, I ask
unanimous consent that all time be set
aside and that we renew time.

The PRESIDING OFFICER. I am in-
formed by the Parliamentarian that we
are starting anew. No time has been
charged up to be calculated now. At the
present time, there are 2 hours on the
bill, as I previously stated,

Mr. ABOUREZK. Senator METCALF
and I think, Senator FanmniN used up
some time the other day which we did
not get to match. What I am interested
in is getting that amount of time added
to our side if we could do that, because
they gave opening statements.

Mr. METCALF. Well, Mr. President,
the Senator from South Dakota inter-
rupted the Senator from Montana in the
midst of his opening statement. As a re-
sult of the interruption by the Senator
from South Dakota, we conceded that we
might carry over this bill until today. At
that time I asked, and the Senator from
South Dakota was on the floor, unani-
mous consent that all time be renewed
when the debate was continued today.
The idea that the Senator from South
Dakota has gained additional time be-
cause of his interruption and his inter-
vention in the opening statement is
something that the Senator from Mon-
tana cannot concede.

The PRESIDING OFFICER (Mr.
Proxmire). The Senator from Montana
is correct. All time begins as of now, and

whatever time was taken before has
been canceled by a unanimous-consent
request of the Senator which was

granted by the. Senate when A
session lasf.

The Senator from
floor.

Mr. ABOUR.E_ZK. Further
tary inquiry, Mr. President. -
_ The PRESIDING OFFICER,
Senator from Manta.na. yleld
purpose?

Mr. METCALF, Well, the Serats
South Dakota has time. If he' nan!
propound a parliamentary’ inguy
his time, 1 cerfainly will yield. =

Mr. ABOUREZK. We already B
agreement that this inquiry will 1
charged to either side.

The PRESIDING GFFICE
Parliamentarian informs the Cha
that was for one mqmry, not for a3
of inquiries.

Does the Senator vield for tha
pose, or does.he ask unanimous ¢

Mr. METCALF. I shall conced
unanimous consent that the
from South Dakota may contin
parliamentary inquiry. o

The PRESIDING OFFICER, As
derstand it, the Senator from Mor
has asked unanimous. consent th.
Senator from South Dakota may
a parliamentary inquiry without ils
ing charged to eifher time, is thed ¢
rect? :

Mr. ME"‘CALF That is correct.

Mr. FANNIN. Reserving the righ ot
object, Mr. President, and I shall ne
ject, I wish to make it known that if
Senator from South Dakota conti
delaying action on this matter, it will
necessary to continue to use,time. )

Mr. ABOUREZK. Mr. President, it is
not my intent to attempt to delay the
legislation. The only thing that I am ask-
ing is that the Chair has ruled, then,
that all time starts anew. My question is,
Does the other side of this issue, rep-
resented by the Senator from Montand
and the Senator from Arizona, intend
once again to repeat their opéning state-
ments withouf giving us the right to have
an equal amount of time?

The PRESIDING OFFICER. May Isay
to the distinguished Senator from Seuth
Dakota that the Parliamentarian in-
forms me that that is not a parliamen-
tary inquiry. We have no knowledge of
the intentions of the distinguished man-
agers of the bill.

The Chair is not in a position Where
he can respond to that question.

Mr. ABOUREZK. We are ready to pro-
ceed, if they are.

The PRESIDING OFFICER. The Sen-,
ator from Montana is recognized. :

Mr. METCALF. Mr. President, when
this bill was previously considered—- -

Mr, MONTOYA. Will the Senator yield
for a unanimous-consent request?

Mr. METCALF. Yes, I yield.

Mr. MONTOYA. Mr. President, I ask
unanimous consent that my legislative
assistant, Mr. Mike Daly, be allowed to
be here in the Chamber and to advise me
with respect to this bill during the pend-
eney of it.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. Will the Senator
yield?
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Mr. METCALF. I yield to the Senator
from New Mexico (Mr. DOMERICI). i

Mr. DOMENICI. Mr. President, I ask
unanimous consent that Bruck Paster-
nak of my staff be granted floor privi-
leges during consideration of this matter.

The PRESIDING OFFICER. Without
gbjection, it is so ardered.

Mr. METCALP. I yield to the Senator
{rom Arizona (Mr. FPARNIN).

Mr. FANNIN. Mr. President, I ask
“unanimous consent that during the Hoor
debate and votes on H.R. 10337, to re-
solve the Navajo-Hopi land dispute, the
-following individuals be allowed the
privileges of the flooi: Harrison Loesch,
‘Fred Craft, Mary Adele Shute, Margaret
‘Tane, and Irving Emerson of Senator
GOLDWATER’S staff.

The PRESIDING OFFICER. wzthout
objection, it is so ordered.

Mr., METCALF. Mr. President, when
this bill' was considered and brought up
previously, my opening statement was
‘interrupted by the Senator from South
‘Dakota. I had asked, as has already
been brought out, unanimous consent to
‘renew that opening statement at this
‘time. Subsequently, I asked unanimous
‘consent that my opening statement be
included in the Recorn for November
26 at page 37545. The statement is

+ printed in full therein. It is'my copening
‘Statement for this matter, and it has
7. ‘been available for my colleagues to read
. and to understand some of the prelim-
¢ /ary issues involved. Therefore, I shall
i ‘How read my opening statement, but I
¥ield such time as he may need to the
‘senhior Senafor from Arizona (Mr. Faw-
NIN), who has been working so diligently
this bill in the Committee on the In-
ior.
also authorize him to yield such time
“he may need to his colleagues.
Mr. ABOUREZK, Will the Senator
d for a unanimous-consent request?
METCALF. Yes, I am delighted
: ield to the Senator from South
Paketa. o
r. ABOUREZK. Mr. President, I ask
inimous consent that Teresa Burt, of
tor KENnEDY's staff, be allowed priv-
e§ of the floor during debate and vote
; measure.
PRESIDING OFFICER. Without
on, it is s6 ordered.
M METCALF. As I understand, Mr.,
Esidént, I .do not have to renew my
us-consent request for the vari-
ifttee members who have been
rized to be on the fioor by previous
imous-consent request for this bill?

FANNIN. Mr. Prwdent I express
tion and thanks to the dis-
Senator from Montana for the
which he has handled this
wish to say to the distin-
tor from South Dakota that,
s interruption, the Senator from
: "ﬁid not have the opportunity to
statement and wﬂl do so at

dent the bill before the Sen-

37 as amended by the Sén-

I'.Committee, represents the
2378—Part 28
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culmination of a long period of dedicated
work. As you have heard, the troubles
between the ‘Hopi .and Navajo Tribes
which neecessitated g oongressional so-
lution are of very long standing indeed.
They began even before the seiting aside
of the Hopi Reservation in 1882 and have
continued withont remission and te the
greal detriment of both tribes ever sinee.
In 1958, Congress made its initial at-
tempt to solve the matter but did not
recognize that considering the over-
whelming number of the Navajo and
the long history of conflict, no solution
could be achieved without provision for
bartition of the jointly held lands. That
the 1958 act was only partiaily sixccess-
ful is proved by the 16 years of litigation
and the failure to enforce court decrees
which followed passage of that bill.

For many years both preceding and
following that 1858 act, Senator Goro-
waTer and I have been personally and
deeply involved in this affair, as indeed
have all the residents of my State of
Arizona. I assure you that the committee
bill and the committee amendments to
it which have been mentioned by our es-
teemed colieague from Montana (MTf.
MgTcaLF) represent the best judgment of
those most acquainted with the problem
after long and dedicated examination of
possible solutions. No solution is perfect.
Administration of this bill will neces-
sarily result in a certain amount of dis-
location and the removal of some persons
from their present residences. It must
not be forgotten however, that those who
ust be moved are not in their present
locations by any right which can sverride
the right of the Hopi Tribe to the use of
the lands to which it is legally entitied.
And the financial advantages to those
who do move represent a great oppor-
tunity for them and for the Navajo Tribe.

You have heard an outline of the legis-
lative effort which has gone into the
Pproduction of this bill both on the House
side and in this body. The bill, ag our
committee has reported, allows one last
chance for mutual agreement and settle-
ment between the tribes, but failing such
a solution, the U.S. District Court for the
District of ‘Arizons is mandated to par-
tition the land in accordance with the
guidelines of the bill and to enforce its
decision in the usual way, The bill pro-
vides guidelines which require the court
to minimize any such possible impacts.
It also provides authority for the acqui-
sition and transfer to the Navajo of up
to 250,000 ecres of public lands to pre-
vent a so-called loss of land hase claim-
ed to be suffered by the Navajo Tribe as
a result of partition, It is tp be nofed
that in truth there would be no such loss

of land base if the Navajo Tribe had
obeyed the court decision and allowed
the Hopi the use of land to which that
tribe is entitled. Nevértheless, in lean-
ing backward to prévent personal hard-
ship and dislocation, the committee has
seen fit to- deal generously with the
Nayajo.

Thesecﬁonoi the bmwhlchhas per-
haps caused the most controversy and
which is the main subject of s *Dear
Colleague™ letter Senators have: received
from s bpponents, is section 8, which
legislatively transfers to the Hopi Tribe
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approximately 243,000 acres in what we
call the Moencopi area. It is uncontro-
verted that the Hopis are entitled to the
use and cccupancy of land in this area.
There have -been questions as to the
‘amount and there haye béen questions as
to- the process by which they shoild be
put into possession. The experience of
15 years of litigation following the 1958
act with its attendant bitlerness, heavy
-expensg, and preemption of court time,
persuaded the House Interior Commit-
tee, the House, and the Senate Interior
Committee that we should not repeat
such & fasco.. For this reason, the bill
.provides a direct congressional disposi-
tion of that portion of the Moencopi area
to which, in the opinion of the commit-
tee, the Haopis are eniitled under the
-1934 act; That act defined the boundar~
‘ies of the area allocated to the Navajo
Tribe and to such other Indians as were
located thereon, It would be foolish to
deny that the Navajo Tribe is bitterly
opposed to this provision of the bill and
it and its Jawyers are threatening liti-
gation should.the bill .pass as written.
But the cConstitution of the United
‘States -clearly. grants the Congress ihe
right and duty to handle such maiters,
and it must be realized that the amend-
ment Lo this section proposed by its op-
ponents specifically’ prevides for liliga-
tion on the same massive scale as did
the 1958 act. So, there ¢could be litiga-
tion in either event and it is the judg-
-ment of the House and of the Senate
Interior Committee that the risks and
expense of litigalion attacking this pro-
vision are far less and far more expedi-
tiously disposed of than would be the
case if Senator ABoUREZK’S amendment
were adopted.

‘The consideration of these matters by
the Congress has been fraught with 4dil-
Hculty, has been subject to emotional dis-
play by both tribes, and Is traumatic to
all members of the committees who have
studied the situation. But this bill repre-
sents the best judgment after extended
and mature tonsideration, double and
triple sets of hearings in the House and
Tull hearings in the Senate. It will not be
cheap to administer—ihe total cosb is
estimated at $52,000,000—but is reason-
able and indeed a bargain price to pay for
the final solution of this long- —festering
matter which has inhibited the develop-
ment of the tribes, unnecessarity depleted
their substance /in legal fees and ex-
penses, caysed extreme difficulty 4o the
Bureau of Indian Affairs through at least
five ‘administrations, and troubled the
entire State of Arizona for st least as
long. The effort to obtain a proper bill
and a proper legislative solution has been
nonpolitical and bipartisan and has
crossed almost all the philosophical at-
titudes and shades of political opinion
represented in this body. The bill before
us represents a great deal of dedicated
work by a large number of people and
expresses: the consensus of that group.
The changes #made in H.R. 10337 by the
Senate Intetior Committeé have been éx-
amined eand informally passed upon by
many of the members of the House In-
terier Commifttée, and we are unofficially

informed matboaystands ready to ac-
.cept them. There

There is, therefore, every
chance that this bill will become law in

ot
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the immediate future If we pass it as
written and amended by the Senate In-
terior Cominittee.

Senators have already heard, and I
cannot too strongly repeat that the bill
as written is a delicate balance which, if

‘niot maintained, will result in total un-

acceptability by the House and will ne-
gate the results of many months work. I
strongly urge the Senate to pass it as
amended by the Sena,te Interior Commlt-
tee.

The PRESIDING OFFICER (Mr.
Pnoxunm) Who yields time?. =~

‘Mri METCALF. 1 yield- the Senator
from A!dzona. (M GOLDWATER) such
time &5 Heé miay. require. E

" Mr GOLDWATER: Mr."President first
T wantto thank the Senator from Mon-

¥dna ‘for His long and-faithfil work in
“this field. It is always reassuring to find

commiittee members who know and honor
their responsibilities, and I thank him
for it.

I rise in support of the Senate Interior
Committee bill—H.R. 10337—to resolve
a century old land dispute between the
Hopl’ and Navajo Indian Tribes. Mr.
President, this is important ‘All of the
land in controversy 1s within the State
of Arizona.

As an Arizonan, I have lived with this
issue all of my life. I have seen the dis-
pute grow and fester as the result of a

"policy of “wait-and-see” by Congress,

bureaucratic indifference by Federal offi-
cials, and illegal governmental restraints
on Hopi rights in the area. In the words
of the Ninth Circuit Court of Appeals:

It is now undoubtedly past time for Con-
gress to act to alleviate the hardship occa-
sioned by (this long history.)

The main dispute involves the claims
of the two tribes to land within a reser-
vafion in northeastern Arizona created
by the Executive order of December 16,
1882, There is no question as to which
tribe was there first. The Hopis were.

In fact, the U.S. Distriet Court for
Arizona stated in 1962 that:

No Indians in this country have a longer
authenticated history than the Hopis. The
Court has also found that “(b)efore 1300
AD., and perhaps as far back as 600 A.D,
the ancestors of the Hopis occupied the area
(in dispute).”

In fact, Mr. President, the village of
Oraibi is the oldest continuously in-
habited village on the North American
Continent. It is my belief, and I am
somewhat.of a student in this fleld, that
that village is over 2,500 years old.

As to the Navajo, the court said:

From 2ll historic evidence it appears that
the Navajos entered what is now Arizona in
the last half of the<d8th Century.

This is at least 450 years later than
the Hopis.

Mr. President, when the Spaniards
first came into northern Arizona and
northern New Mexico in 1542, there is
no mention—no mention in any diary or

-any writings—of a tribe known as Diné,

which is the Navajo name for their peo-
ple, or Navajo, which is a word either
derivative from the Spanish “navaja”
which means clasp knife or fighting
knife, or a word handed down by the
Tewa Indians meaning something else.
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There is no record at all of their having
beeén there.

The court sald that in 1882 an Execu-
tive order was issued to reserve for the
Hopis sufficient living space against ad-
vancing settlers and Navajos. But be-
cause of the dispossession of the Hopis
from most of the 1882 reservation by
what Federal courts have described as
“the combined effects of Navajo intru-

-slons and depredations” and illegal “ad-

ministrative -action = extending from

‘1937, the Hopis have been denied the

joint and equial interests in the joint use
areas of .the reservation to which the
Pederal courts universally have held

-that they are legally entitled.

There are at least four Federal court
decigions, including one by the Supreme
Court, ‘which have decided that the
Hopis have right to the actual joint use
and possession of the lands in this area.
However, the exclusion of. the Hopis
from the land has been so severe that
the District Court of Arizona found that:

Hopi usé of the Joint-Use Area for graz-
ing since September 28, 1962, has been less
than 1% bhecause of the harassment, mis-
treatment, verbal abuse, and threats of the
Navajos,

According to the court, Navajo ac-
tivities, approved by governmental inac-
tion, have included mutilation of Hopi
livestock by cutting off their tails or ears
and the shooting of cattle.

Mpr. President, it is long past the time
when Congress should have assumed its
responsibility over Indian affairs and
mandated a settlement of this tragic
dispute. It is time we cease studying the
Issue and aid these two tribes in reach-
ing a just and prompt decision of their
dispute.

This is exactly what the committee-
reported bill will do. It provides a final
negotiation process. It gives the court
needed authority to partition the land
in the event no voluntary settlement is
reached. And it provides for fair and
generous payments for any persons who
relocate pursuant to the setttlement or
partition order.

If the final negotiation fails, the bill
provides for partition in equal shares.
The last thing in the world that the
Hopis want is the sellout of their inter-
est after years of struggle to protect
their right of use and possession of the
land,

Throughout a decade of attempted
past negotiations with the Navajo Tribe,
the Hopi Tribe has consistently rejected
the proposal that they give up their in-
erést and the Navajos keep all or most of
the land. For this reason, the lahguage
of the committee bill must be retained
which provides for a partition line to be
drawn in shares equal both “in acreage
and quality.”

Any change of this criteria can only be
a “Trojan’s horse” for buying off the
Hopis, who are unwilling to be paid off.
There has been an unlawful taking of
land from the Hopi people and I believe
strongly that any compulsory resolution
of the issue should return the land to
the Hopi Tribe.

Finally, Mr. President, I turn to a sec-
ond area of land in dispute between the

two tribes; called Mog
Tribe held,” and still ¢y
rights in the area, It is

Mr. President, let me 1y
more on that argument Whi

of land in an area we how
de Chelly. Do not ask' me
that, but it is called Canyon
Since that time nontreaty
been granted to the Navajo
tial proclamation to the exte
total land area.of the Navajg
tion is now 16 million geres;
many eastern States, with a
of probably over 130,000.

Now, I mention this becadse
the Navajos will claim aboriginal
I can remember, as relatively
am, when no Navajos lived arg
copli Wash. It has historical]
site—in fact, a village named.]
of the Hopi and the Moencop
rising as it does on Black Mess
flowing down there with this
paltry stream of water, has for hun
and hundreds of years been pract
the only irrigated land that these
should have.

I mention it for another purpose
there is no question as to which peap
settled there first. You need only.go
into Mormon books to discover . whit
Indians the Mormons first talked- w
when they came and established
City, which is a trading post on the
banks of Moencopi. They talked wit,
Hopi. The Navajo had not come ye

The Hopi Tribe actually claim
interest in about 1 million acres of M
copl based upon statutory languag
garding that area which is similar {o the
language interpreted by law as t
1882 reservation which gives the Na:
Tribe a half interest in that reservaf
The Hopis refer to the language in thi
1934 Act of Congress setting aside a 1
ervation “for the benefit of the Nay
and such other Indians as may alre
be located thereon.”

As the Hopis obviously were in
area in 1934 when this reservation was
set aside, they claim that they are in &
position to have the benefit of the same
kind of interpretation as- the Navajos
had in the language creating the 1882
reservation. The Navajo Tribe, on the
other hand, contends the Hopis have
rights only to some 34,000 acres they
now occupy within Moencopi. )

The comn.ittee provision for partxtmn : %
of some 243,000 acres to the Hopis, leav-
ing 95 percent of the western Navajo
Reservation with the Navajos, is a com- 4
promise between the two competing po- b
sitions I have described. The area chosent
is based on natural boundaries and set-
tlement locations.

-It is also consistent with the Walker-
Dalton line, which was a survey of the
land used by the Hopi in this area in
1933, just 1 year before passage of the
1934 Reservation Act. The Walker-Dal~
ton survey reported that the Hopi Tribe
then used approximately 246,000 acres
in Moencopi.
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Now, Mr. President, I might inject

* here that land is a very sacred thing to

‘the Hopi Indian. It has practically no

such stréngth to the Navajo. But just as
we settled a dispute in this hody last
year over a lake in New Mexico that the
Indians claimed was theirs and should
be theirs because of the religious sig-
nificance—and I backed that to the hilt—
s0 are we talking today about land that
has great religious significance to the
" Hopl Do not ask me how they di-
vide it up. No non-Indian can tell you,
but they can go out on that reservation
and tell you, “This is the land of such-

- and-such a god. This is the land of such-
“and-such a religious day.”

" So they divided it up, not with a map,

‘only with the knowledge and the know-
.x - _ing of their medicine men. So we are not
F “talking here just about something that

‘might be of monetary value to them. We
. are talking of something that has very

' sacred value to them.

7. 1. was a little amused the other day in
tampalgn In Arizona when a candi-
running for a seal in the House of
presentatives suggested going up on
the Hopl lands and drilling wells. Well
ow, this is the last thing you do on
opi land because they do not like holes
bejng drilled in their god, the God of the

] ca.n recall Hotevilla, which is a small
Yillage some distance from Moencepi,
hen the Indian Service drilled a well
. the Indians demanded that it he
én down, and it was, but it was trans-
ed about 3 miles away te a village
alléd Bakabi because the inhabitants
t eling to the religious belief that
citizens of Hotevilla believed in,
And now, Mr. President, the commit-
ovision is a considered and logical
ution of the Moeneopi issue and is
cessary to put these tribes in posses-
 angd use of their lands now, without
Hng the outcome of several decades
t battles between the tribes. I
add that the 1934 Reservation Act
0 yardstick for judieial partition
this issue is clearly the kind of pol-
cision which Congress must make
own.
sy President; I recognize that the
B0 Tribe may present the question
i. compensation” in the Federal
puld Congress pass the Moen-
vision, but even if such a court
re eventually successful and the
tes had to pay compensation,
not affect the partitioning of
effective lmmedlately with
Lhis bill.
\g, Mr. President, I say that
greatest respect and admira~-
en love, for both of these
mee I.can remember, since I was
‘about § years old, I have been
h, working with, and visitihg
T have tremendous respect
Bem. They are among the
e that yeu could find on this

ay, Mr. President, if we non-
ed ourselves after both
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to. They believe In their families; they .

believe 1 ritual; they believe In passing .

on the wond..rful heritage of heart that

They do not want to change They do
not want to live like non-Indians. They
want to live like Indians have lived for
thousands and thousands of years.

We are going to see them change, no
question about that. We can see changes
beginning amongst the Navajo, particu-
larly those who live close to the com-
munities surrounding the reservations

‘We are not asking for a.nytbmg against
the Navajo and for the Hopi, even though
the Navajo is the largest fribe in the
United States and probably contains 20
10 25 percent of all the Indians that come
within the United States, with all the
400 fribes within the continental limits
of the United States, and the Hopi, a
1e;|ative1.v ‘small tribe of some 7,000, liv-
ing on a much smaller reservation—in
fact, I have said if I were politically
smart I would be backing the Navajo.

I do not happen to ‘be particularly

politically smart. I believe the Hopi is .

right, and I think it is time that we set
this whole matter straight by action in
the body.

I ask for the support of the Senate for
H.R. 10337 as the best way of ending
the serjous disputes between the iribes,
and securing the rights and the Welfare
of both peopie.

Mr. President, I yield the foor.

- The PRESIDING OFFICER. Who
y;elds time?

Mr. METCALF. Mr. President, I would
suggest now that we make our opening
statemerits and that the Senator from
South Dakota make his opening state-
ment,

. Mr. ABOUREZK. Mr. President, how
mich time is remaining to both sides?

The PRESIDING OFFICER. The Sen-
ator from Montana has 35 minufes re-
majining; the Senator from South Da-
kota has 60 minuies remaining. -

Mr. ABOUREZK. Mr, President, ¥ ask
unanimous consent that Sherwin Broad-
head be allowed the privilege of the floor
during this debate and vote on this
matier:

The PRESIDING OFFICER {Mr. Mc-
InTYRE). Without objection, it is so or-

dered.

M. ABOUREZK Mr. President I no-
ticed that when the Benator from Ari-
zona (Mr. GoLbwATER) made his opening
statement and when he read his prepared
statement he talked about the depreda-
tions of the Navajo, the size of {ribe, antd
how they push around the Hopi. Then
when the remarks came off the cuff from
the Senator from Arizona following his
written statement; he talked about the
warrath and the goodness of both the
Navajo and the Hop! people. )

I would rather associate myself with
his off-the-cuff remarks than thh his
written statement.

I think, as chairman of the Ind
fairs Subcommittee, th
dohe in the eld of

here in th
i)l;hel;mpiwe\Wuldbein b :
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ar the other in an effort to geb some kind
of legzslation passed or-defeated: because
1o do that is to do injustice to the people
of the Navaie and the Hopi as well.

1 personally consider the Mavajo and
.the Hopi to be equally generous, kind,
oufgoing, and very, very, good people.

My effort in trying to eppese what
some of the members ¢f the committee
have done, in this case the majority of
the members, is to &y fto achieve some
balance at some element of fairness in
the dealings of the Congress with respect
to the Navajo and with the Hopi. I do
not believe we ought fp {try to make
either tribe sound bad.

As a matter of fact, the shootings and
the violence that hiave been talked about
in newspaper reports, and that have been
referred to in ore or {wo of the opening
statements here this morning, happened
only in the newspapers, for the miost
part. :

When I went duwn and cha.med hear-
ings in 1973, the Navajo sat on one side
of the hearing room and the Hopl sat.on
the other side and they -mingled with
each other in a very friendly fashion at
the regesses the aommxttee had during
the hearings.

 In addibion, I would also like to point
out that of the referemces to the bad
feelings between the two {ribes, they

. simply do not exist. They exist only in

the minds 6f their lawyers and of their
non-Indian proponents on both sides.
Last year, or the last time the chair-
man of the Hopi Tribe, Abbott Sekaguap-
tewa, was inaugurated, during his last
inauguration the Navajo leaders, includ-
ing the tribal chairman, attended his
inauguration. Now, Peter MacDonald,
chairman of the Navaijo Tribe, will soon
have an inauguration ceremony—I thini
it is in January—and the lesders of the
Hopi Tribe have a.lready indicated they
are going to attend. It is a kind of family
gathering.
8o I would hepe that nawhere en the
floor of the Senate today during this de-
bate that any Senator use the word “de-
predation” by ane tribe against another
because it simply does nof exist and I
think we do & disservice {o both tribes by
trying to bring that up

Second, I want to state that the Nay-
ajo, the Navajo people themselves, did
not become aware uniil just recently, I
am sure, of the Executive order that was
signed in 1882 giving equal and joint in-
terest to what we call the jomt use area
to both tribes. .

The. Navajos threugh - the years, wan-
dered about, they grazed their sheep and
their cattle, and the Bureau of Indian
Affairs even encouraged them to siay in
the joint use area because they built
schools for the Navajo, they provided

some of the service that the BIA pre-

vides for all Indians for the Na
that area w.itheut ever being
about it.
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'The'* ‘rxator talked ‘about - i6 million

A acresiof land that, has not all that ‘miich

grazing property included with it. If we
put 6,500 or 8,000 Navajo people in the

" other part of the Navajo Reservation,
.which is already over used, we have done

an injustice to the Navajo people al-
ready living there and to the Navajo that
dre being taken out of the joint use area
that they consider to be their hoine, that
they do not believe they have wrongfully

taken from anybody, beéause; very truth- -

fully, they do-not understand joint use

i they ‘do.not’ really under-
srty lines, becausé that is not

‘the Indlan way of doing things.

. I-think if we are golng to do this, we

-ought:to “make- some- kind of ‘provision
tofind ldnd to put those poeple on so

that théy cah continue to live the way
they have lived since their beginning.

Now, the talk about relocation money,
the talk about the BIA and the Govern-
ment helping relocate those 8,000 Navajo,
or 6,500, whatever the figure might be
agreed upon, the talk about making it
easy for them to move is meaningless, as
well, when we talk about people whose
only relationship to anything is a rela-
tionship to land, where money means so
much less than land

How does one tell the Navajo stock
grazer and his family that they can no
longer graze their stock on the places
they have grazed them since they were
born and since they were small children?
That is something that is going to be very
difficult for the Government to do.

In my effort in trying to slow down
what I consider to be a removal from the
land of the Navajo people in the joint use
area over & very short period of time, my
efforts are to prevent a class of refugees
being created that the Government and
Congress and every Member of this Sen-
ate will regret when that time comes.

I agree and the Navajo agree, the
leadership at least right now agrees, that
the Hopis are absolutely entitled to what
the court has awarded them, and I agree
with that. I do not disagree, and I think
they ought to have it coming to them.

The Hopis have indicated they will

' graze their livestock on that land. They

do not want to live there because they
live on the mesas. In all the hearings we
have had, they never said they intended

to live on that joint use area.

In reality, what we are doing if we do
this in the rush that the Senators from
Arizona would like to do, we are replac-
ing human beings with livestock and I
do not think that is fair. It is not fair
at all.

I want to just refer briefly to the Mo~
encopi area. The Moencopi area is off to
the side of the 1882 treaty area. As Sen-
ator FPAnNIN said in his opening state-
ment, the 1934 act said the Moencopi
area is granted to the Navajo Indians
and such other Indians as may thereon
be located.

Then without adequate testimony,
without adequate investigation by the
Interior Committee or the Indian Affairs
Subcommittee on Moencopi, the com-
mittee ‘awarded all 243,000 acres of the
Moencopi area to the Hopi without

do not understand Executive -

knowing who has property rights. who
has any kind of rights to that area.

Now, it was sald by Sehator METCALF
at an earlier time that he wanted to end
the Htigation of thé Moencopi area. It
has never been litigated.

I can guarantee that this congres-

sional imposition of 243,000 acres, part
of which is Navajo land, 243,000 acres
just given to the Hopis Wlthout consid-
eration of the Navajo rights, will cer-
tainly bring a lot of litization that we
will regret later on. I think we will be
‘making the greatest mistake of our lives

‘if-we' do this arbitrarily, as the majority

of the committee wants to do, to give
the Moencopi- land arbitrarily, abso-
lutely and totally to the Hopis. In my

-opinion, it is a violation of the fifth

amendment right of the Navajo people,
the right not to have their property
taken from them without due process of

“law. That ¢ertainly will be the basis for a

new lawsuit the minute that the Presi-
dent signs- this particular provision into
law.

There was no testimony at any stage ~f
the hearing process, no investigation by
the committee staff, as to who has the
right in that Moencopi land.

Senator MonToYA Will offer an amend-
ment to redress that particular griev-
ance.

I would ask that the Members of the
Senate try to be fair in this matter, as
we have tried to be. I do not think we
ought_to railroad or steamroll anything
over the wishes of either one tribe or the
other. I think that would be the height
of unfairness, .

Mr. President, I reserve the remainder
of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. METCALF. Mr. President, we do
have a committee amendment, as I men-
tioned in my opening statement. I be-
lieve at this time it would be appropriate
to call up the committee amendment.
I yield to the Senator from Arizona (Mr.
FAnNNIN) on this amendment,

Mr, BIBLE. Will the Senator from
Montana yield to me for a statement on
this bill, ahead of offering the committee
amendment?

Mr. METCALF. I yield to the Senator
from Nevada.

Mr, BIBLE. Mr. President, I rise in
support of the committee bill and to urge
its approval without amendment.

It has been 16 years since the Congress
enacted special legislation providing for
judicial settlement of the conflicting
claims of the Hopi and Navajo tribes to
the lands within the 1882 Hopi Reserva-
tion. The Federal court in Arizona ren-
dered its decision in 1962—more than 12
years ago. That decision was affirmed by
the Supreme Court in June 1963—more
than 11 years ago.

The dispute persists not because there
is any question about the respective
rights of the Hopi and the Navajo tribes
to the lands, but because action by the
Congress is needed to implement the de-
cision of the court. Action by the Con-
gress is needed to finally resolve a long
and bitter controversy that has persisted
since well before the turn of the ceiitury.

And if the Senate faiiv foa
no doubt that the ne

‘a problein that neither th
the tribes have ‘been able

necessary _legislatipn, In
gress the House-passed b
the Senate. The bill naw b fo
ate passed the Housé last fa,
up to the Senate to join wit
body to provide the means f
this controversy I hope wi
today.

The comimittee biil no
Senate represents a compr
really favors neither tribe, It
interests of both tribes. The =
much desire that they receive
of their half of the jointly o
The bill accomplishes this .obj
requiring the court to parti

equal quality of leads. Any differes
the area or quality of the lands
tioned wuder the bill is to be de
This is as it should be, because a¢
ing to the court decrsxons that
right of each tribe.

The Navajos have been copc
about the problem of relocation. Th
very adequately handles this magter
well, Under the bill's provisions, Nava’
families will be paid for their house ol
at an extremely fair rate. In additi
incentive payment is provided to
families if they elect to resettle
This incentive diminishes each year
encouraging an early, voluntary res
tion of the conflict.

The bill also creates a commis
which is empowered to study the antit
ipated resettlement problems and affore
an opportunity to the tribes to avoid ¢
templated dificulties. :

" Moreover, the bill requires that e
tribe attempt once again to resolve t.
differences through mutual agreem
under the auspices of the Federal Mé
tion and Conciliation Service. )

Finally, like the House-passed vers
the Senate Interior Committee bill 50
the growing problem of Hopi-Navajo
relations in the area around Moencobi.
The Hopi tribe is awarded approximately
250,000 acres in this area, all of which
land has been determined by the Indian :
Claims Commission to be aboriginal Hopi
land. The Navajos are granted the right ="
to acquire an additional 250,000 acres of .. -
land, adding it to their reservation. This .
matter-is handled in such a way to avoid
years of litigation and further resettle-
ment problems.

In short, the committee’s bill 1epre-‘
sents a compromise which answers vir-
tually all of the difficult questions in-
volved in this controversy. It should be
passed now without further delay, and
without amendment.

Mr. President, I yield the floor, and I
thank the Senator from Montana.

Mr. METCALF. I thank the Senator
from Nevada for a very appropriate and
helpful statement.

Mr. JACKSON. Mr. President, H.R.
10337, as amended, would provide for the
resclution of two longstanding and often
bitter land disputes between the Navajo
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and Hopl people. This bill is in no small
part made necessary by a century of fail-

“.ure of the Federal Government to meet

. its basic trust and legal obligations to

¢ the two tribes. It, moreover, is the cul-

- ntination of 16 years of well meaning, but
Halting efforts by Congress to facilitate
4 resolution of these disputes.

. H.R. 10331, as amended, is a complex
1egislative proposal which is the product
of lengthy and difficult committee mark-
up  sessions. This measure was shaped
during four markup sessions in August
and September after two full Congresses

» of hearings and mvestigatmns The con-

sensus is embodied in the .11 guiding.

- princxples which the committee emplioyed
~ jnidesigning H.R. 10337, as amended. Al-

thoitlgh these principles are listed on
pages 19 and 20 of the report, they are
¢ wotth inserting at this point in the Rec-
- oip, Mr. President, I ask unanimous con-

56 t-that they be so printed at the end

'I‘he PRESIDING OFFICER. Without
Jection, it is so ordered.
{See exhibit 1.)

1 up, the committee discovered that
n0°'bill pending before it adequately re-
ﬂ_ ted these guiding principles. Instead,

te today an entirely new measure in
rm of a substitute amendment to
“HR: 10337. Throughout the considera-
4o of this substitute bill, rollcall votes
e: taken, several of thém resulted in
ded votes. Yet, the unanimous vote
{o¥éport the measure to the Senate floor
vidence that I and, I assume, other
bers of the committee who may
ast losing votes in committee
p, believe that the bill generally
Ades for a fair, equitable, and lasting
tion of the disputes.

my mind, the most difficult issues
ting the committee concerned
of land partitioning as a means of
ing' the joint use area and Moen-
ed disputes. I would like to review
s8ues for my colleagues.

1958, against a long-standing his-
:confroversy over the joint use
e Congress enacted a law au-
i the Hopi and Navajo Tribes to
to suit before a special three-

e conflicting rights and in-
nd to that area. In 1962, the
urt for the district of Arizona
ision on the resulting suit.
- .against Jones decision
-other things, that the two
ed” “joint, undivided, and
8”7 t0 the area. However, the
 stated that it could not divide
hts' because it did not possess
Site authority to order a par-
he ‘land. This decision was
the Supreme Court in 1963
quent history of the area has
With numerous administra-
eial efforts to define and en-
5 aring of the joint, un-

€qual interests of the two
“which is under the ef-
.of only one tribe, the
st tecent event in this

CV-6417-201
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history was the September 12, 1974, deé-
cision of the ninth cireuit court in Ham-

ilton against MacDonald. This court

firmly denled appéals by the Navijo
Tribe from orders of compliance issued
by the district court. These orders re-
quired the Navajo Tribe to follow a plan
of the Federal Government to preserve
the respective rights of the tribes in the
joint use area as determined in the Heal-
ing decision.

This plan, among other things, pro-
vides for removal of livestock from the
joint use area, restricting further Navajo
building, and platting of new man-
agement units for use in future land
recovery programs. In reaching the de-
cision, the circuit ecourt suggested that
there might be sufficient grounds to find
the Navajo responsible for “ouster” of
the Hopi and for “waste” of the land
resource. ]

At the outset the committee recognized
that the driving force behind any Nav-
ajo-Hopi legislation was to provide the
missing partition authority to the dis-
trict court. We also held no illusion that,
if final judical resolution were to prove
necessary, the court would, in all likeli-
hood, exercise that authority. The report

summarizes the reasons for this belief:"

the court, in effect, asked for this au-
thority; the court has enjoyed scant suc-
cess in attempting to enforce both tribes’
rights and interests absent the authority;
both tribes are vehement in their de-
mands for the land itself and not for any
compensation - in turn for surrendering
rights and interests, and both f{ribes’
economy and culture are closely lmked to
the land.

Yet, no one on the committee could
remain absolutely sanguine about au-
thorizing the use of this partitioning
power. The potential adverse economic,
cultural, and social impacts which could
result from a precipitous wielding of this
power are indeed awesome. We need not
speculate on what these impacts might
be; we need only review the truly dis-
graceful history of past official Indian
removal efforts. The committee strongly
believed that, with this potential, the
partition authority could not be granted
to the court in an unfettered manner:
We recognized a eritical responsibility to
provide the court with guidelines con-
cerning the exercise of that authority.

First the bill states that, if the author-
ity is exercised, the lands divided rmust
“insofar as is' practicable, be equal in
acreage and quality.” This . is a clear
recognition of-the desire of both tribes
for the land and not for compensation
for lost rights and of the finding in the
Healing case that the tribal interests in
the joint use area are “equal”.

Yet this guideline is strongly condi-
tioned by the “insofar as is practicable”
language, by the various means of meet-
ing the equality standard, and by the
proviso.which allows departures from the
equality standard with com
from the tribe with a greater-than-equal
share of the divided land %o the. tribe
with theé lesser share. The committee he~
Heved tHat departires from ‘the eq ity

standard might be required for numerous\.

nsation.

rea,sons all of which are stated in the
other g'mdennes for the court contained
in section 6 of H.R. 10337, as amended.

However, the most lmporta,nt of these
guidelines and the oné which 18 stressed
in the report is tlie gildeline which pro-
vides that any partitioning should be
done so as to keep theé most densely set-
tled areas of one tribe within that tribe’s
reservation. This clearly is the best way
to minimize the potentially adverse imi-
pacts of relocation which I have already
mentioned.

Mr. President, I have said that parti-
tioning is a partlcularl_y powerful : tool
and a tool which will likély be employed

by the district court if it is called upon

to make a final adjudication of the joint
use area dispute. I have also déscribed
how we have attempted to control the
use of that power. However, the best way
to insure that the power will not be used
unwisely is not to use it all

For this reason and in the belief that
the best and most lasting resolution of
any dispute is one agreed to voluntarily
by the parties involved, H.R. 10337 pro-
vides for a 6-month negotiating period
concerning the Jjoint use area con-
troversy. We have made every effort to
structure the negotiating process so as to
provide an environment which offers the
best possible opportunities to arrive at a
full agreement. Among other things, we
have required . the " tribal - councils to
certify negotiating teams with full power
to bind their respective tribes, and we
have provided to those teams the service
of a professional mediator and a Pres-
identially appointed interagency commit-
tee to facilitate requests of the mediator
for information, personnel or services
from Federal agencies.

Mr. President, it is in the interest of
both the Navajo and the Hopi that every
effort be expended to achieve a volun-
tary negotiated settlement rather than
submit to a compulsory judicial settle-
mient. Clearly, both tribes can, through
the negotiating process, protect their
most vital interests, interests which a
court which is not steeped in the culture,
society, or economic life of each tribe
may not even perceive. I, for one, expect
that eac¢h tribe will, in a -spitit of en-
lightened self-interest, enter the négotia-
tions with the desire to make them work
and to avoid a dlctated judicial settle-
ment, ;

The second dlﬂicult issue concerned the
method of resolving the Moencopi area

dispute. My views on this issue are set"

forth in a separate statement I will be
making today. ,

Mr. President, despite this one con-
cern of mine on the Moencopl area, I
wish to reiterate my full support for
HR. 10337, as ordered -reported. ‘No
settlement can avoid inflicting a measure
of - hardship,: no settlement -can be de-
signed which will be joyfully embraced
by all interested parties: The committee
has labored long and: hard to tailor a
legislative proposal: to provide for an
equitable and lasting settlement of the
Navajo-Hopi land disputes. I belleve we
havé succeeded in meeting this basic
purpose v
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I commend FLR. 10337, as amended, to
my colleagues; I bel!eve it merits you:
suppcrt. L

. Exxmm 1
v. commmz Ccmsmnnucm OF LEaxsurm:
. ALTERNATIVES -

Durmg lt.s deliberations on the several pro-
posals pending before the Committee, the
meinbers followed certain guiding principles.
These principles were: .

1. That Justice and equlty ‘for the Hopi

and Navajo people dictate an early resomtion:
of theé joint use ares and the 1934 reservation’

lands disputes and swift Congressiona.l ‘ap=
praval of the Decessary en&bnng legisiation;
2y Thgt the ‘detision :of the - thiee-judge
Gourt in.the" Hzalmg case- that. the Navajo
and Hogl Ttlb ‘have joint, _undivlded, -and
ghts a In{ .. the jolnt use

. turbed or over-
¢ pr'ovisians of any pill ordered
e8P Gréed by bhe Committee;

3. That no matter how successful a court
might be ‘in devising a fair and equlitable
judicial resohition of the joint use area dis-
pute it would still be a dictated, rather then
a volunta.ry, solution; and, therefore, that a
voluntary seftlement between the two tribes
is distinctly preferable’ ‘and that a final nego-
tiation process should .be provided and so
structured to afford the tribes the opportu-
nity to willingly negotiate such a settlement;

4, That, in the event the two tribes fail to
reach a voluntary settlement of the joint use
area dispute through the negotiating process,
the dispute should be referred to the US.

District Gourt for the District of Arizona for
& compulsory judicial regolution;

5. That, despite the failure of past nego-
tiation . attempts the two tribes, when faced
with enacted legislation: calling for a com-
pulsory judicial resoluition if & final, volun-
tary negotiation effort fails, may enter the
negotiation discussions with a.renewed désire
to arrive at their own solution to the con-
troversy;

6. That the envlronment most conducive
to successful negotiations would be one that
provides the two tribes with the maximum
freedom to concur in any settlement or set-
tlement provision which is not contrary to
law or to the Healing decision;

7. That; if the negotfiating process fails, the
District Court should have the flexibility to
tailor a final -adjudication, including parti-
tion of the joint use area, consistent wlth its
decision in the Healing case;

8. That any compulsory judicial settlement
will, in all likelihood, include a division of
the lands of the Joint use area, rather than
any arrangement which would call for con-
tinued joint use of, or the purchase by one
tribe of the other tribe's interests and rights
in, the entire joint use area;

9. That any such division of the lands of
the joint use area must be undertaken in
conjunction with & thorough and gerierous
relocation program to minimize the adverse
social, economic, and cultural impacts of
relocation on affected tribal members and to
avoid any repetition of the unfortunate re-
sults of a number of early, official Indian
relocation efforts;

.-10. That an immediate legislative resolu-
tion of the 1834 reservation lands dispute is
preferable to beginning now for that dispute
a duplication of the lengthy process initiated
by the 1958 Act authorizing suit over the
joint use area dispute; but that any immedi-
ale Ieglslative resolution relating to the 1934
reservatlon lands must be accompanied by &
relocatiun program jdentiéal to and for the
same réasons as tha,t suggested above for the
joint, use area; ‘and

11, That -bécause. 6f the Federal Govem-
ment’s repeated failire to resdlve the land
disputes, the major costs of resolution should
be properly borne by the United States.
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. The Committee, therefore, rejected the four
pending measures, and ordered réported &n

amendment in the nature of a substifute to.

H.R. 10337 which contains provisions refiect~
ing the roregolng principles.

. Mr, HUGH SCOTT. Mr President 1
come here today with peace pipe in hand
to vote on a measure which holds the
promise of settling the century-old land
dispute between the . Hopt and -Navajo
Tribes. This old and bitter dispute is well
known -to’ Arizonans. However, in the
cause of justice and equity, I would like
to state the problem:and bring my col-
leagues-up to date on significant, recent
developments. -

An executive order of 1882 set aside
approximately 2,500,000 acres in Arizona
as @& reservation for'the “Hopl and such
other Indlans as the. Secretary of the
Interior may see fit to settle thereon.”
After years of steady encroachment of
Navajo onto the reservation, Congress
enacted in 1958 a jurisdictional statute
conferring authority on a three-judge
distriet court to determine the relative
rights of the two tribes in the area.

In 1962, the court, in a decision af-
firmed by the Supreme Court, held that,
except for an approximately 600,000 acre
tract which was exclusively Hopi, the
balance. of the 1882 reservation was held
by both the tribes in joint, undivided,
and equal ownership. It is important to
note that the jurisdictionial aci did not
authorize them to partition joint inter-
ests: I repeat, the 1958 act did not con-
fer authority on the céourt to partition
joint interests between the two tribes.
This is the crux of the legislation now
before us.

Now to the heart of the problem. Un-
less‘the land is equally partitioned with
each tribe holding exclusive use over its
own share of the 1882 joint use area,
there will never be a settlement of the
dispute.

This problem has gone to court at least
fotir different times with no final answer
as yet: Most recently, in its opinion of
September 12,-1974, in the supplemen-
tary proceedings in the Healing case, the
U.S. Court of Appeals for the Ninth Cir-
cuit clearly stated that the U.8. Govern-
ment is delinquent in not providing fur-
ther ‘authority for solving the problem,
including either authority to the court
to partition, or direct congressional par-
tition.

H.R. 10337 responds to this charge. It
has the. support of the Department of
the Interior, my distinguished colleagues
from the State of Arizona, Senators
BARRY GOLDWATER and PAUL FaNNIN, and
I urge favorsble consideration of this
measure today. -

Mr. METCALF. Mr, President, I would
like to now call up the committee amend-
ment,

The PRESIDING OFFICER. The
amendment will be stated.

_The legislative clerk proceeded to read
the amendment.

Mr. METCALF. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

1..On page 42, line 17,

2. On pege 42; lineé 25; st
and Insert in Heu thereot a
lowed by “and™;

3. On page 42, after lxne
follqwing new clause

that either tribe may have ag:
for ‘damages to the lnn;is to

such tribes, share and share alike,
to the trust title of the United Sty
out interest, notwithstancung the
such tribeg are tenants in common’
lavids: Provided, That the United ta
be joined as a party to such an
in such case, the provisions -
1346(a) (2) and 1505 of title 28, Uni
Code, shall not be applicable to stich';
4. On page 43, line 17, strike ‘Th
insert in lieu thereof “Except as pr
clause (3) of subsection (a) of thl seg
the" .

amendment was agreed to by all' me
bers of the committee. I have suppHed.
Senator from South Dakota and oth
interested Senators with the commiitss
amendment. I gsk that the Senator frory
Arizona be recognized to explain i

Mr, FANNIN. Mr. President, first
all, T want to express my appreciation
the senior Senafor from Nevada, orne
the most knowledgeable men in Interis
affairs in the Senate, for his very ablat
statement which-is certainly in line with:
his fairness, and the fair play thath
has expressed, during his long tenure §
the United States Senate. I am cértainly
very proud of my distinguished colleague
from Nevada.

Mr, President, inadvertently, this par~
ticular stipulation was not included in
the Senate bill. We have the committee
amendment for that reason. :

On page 12 of the bill at the desk, HR
10337, on line 20, is the content of thxs
particular stipulation.

Mr. President, as you know, it is neces-
sary to grant specific authority for most
litigation between tribes, and in fairness
to both the Navajo and Hopi Tribes,
proper claims and causes of action should
be authorized. 'The 1958 act which initi-
ally allowed such matters to be litigated;
but which did not provide a final solu=:
tion, must be supplemented by authority
to adjudicate damage and other claims.
It is alleged that either tribe, but more
particularly, the Hopi Tribe, may have a
valid claim for damages to lands adjudi-
cated to them, but kept in the forcible
possession of the Navajo Tribe following
the 1963 decision of the U.S. Supreme
Court. In fairness and without prejudg-
ing the merits of any claims, both tribes
should have a forum in which to litigate
them if in fact such claims do exist.

As Senators have already heard from
my esteemed colleague, the Senator from
Montana, the floor manager of the bill,
this provision was inadvertently omitted
from the committee amendment fo the
House bill and its reinsertion is approved
by the committee. I urge the Senate to
approve it as the only amendment to the:
bill.

Mr. President, I believe we hayve the
support of the committee. I do not knéw
whether the distinguished Senator from
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south Dakota has objection to the
amendment. I hope not.

The PRESIDING OFFICER. The

question is on agreeing to the committee
amendment.

. Mr., METCALF, May I be heard on
the amendment?
.. The PRESIDING OFFICER. The
Senator from Montana,
- Mr. ABOUREZK., Will the Senator
from Montana yield briefly?
. I want to say I have no objection to
the amendment. .

Mr, METCALF. Mr. President, I want
to concur with the statement made by

: the Senator from Arizona about the Sen- .

+ gtor from Nevada. This matter has been
. pefore the committee for a long time.
v »We had an ad hoc commniittee which
« was studying the Navajo-Hopi problem.
" The Senator from Nevada served on that
i committee before this matter came up
before the full Committee on Interior
and Insular Affairs. So he is most knowl-
edgeable, both from the standpoint of
his activity and service on that special
ad hoc committee, and as a result of his
_gervice and participation in the markup
and the consideration of this bill. I think
“that especially we should listen to his
advice and counsel, because this matter.
as been before Congress for a long, long
time. . ‘
t. President, I concur wholeheart-
ly in thHe statement of my colleague
rom the State of Arizona. The recent
‘September 14, 1974, decision of the U.S.
rt of Appeals for the Ninth Circuif
erscores the fact that a valid claim
well exist in the Hopi Tribe arising
ouster from the lands in which
have an interest. Although the
is and Navajos may have the right

ght to make certain that each tribe
e right to.seek redress for claims.
language of this amendment was

ined in H.R. 10337, as passed the
1§e,:and was included in the substi-
Version of the bill as ‘ordered re-
d by the committee.. When the bill
dered -reported, the committee
irized staff to make what proved to
merous technical and conforming
Zes. Among those changes was the
of this amendment’s language.
majority - and. - minority ‘staff
ecoghized: that the deletion of

diately notified both the committee
-and' my colleague from Ari-
he ranking minority member of
ittee. When the September.14
‘was handed down, the substan-
ure of the amendment became
rident, The joint staff recom-
10n. was that the deletion of the
as eontrary to the commit~
tént and.that, therefore, the pro-~
ould- be restored. I understand
Man and ranking minority
‘Iully concurred- in this recom~
»but decided not to call an-~
ittee markup to make this
eorrection -and, instead, simply
g:bill .during floor action.

OUREZK., Mr. President, I
ne.or two words, S
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The matter that the Senator is trying
to take care of may already be in the bill,
but it does not really bother-me at all to
have ‘a specific . authorlty. I read from
page 43, section (e) : ;

Either tribe may 1nstitute such further
original, ancillary, or supplementary ac-
tions ... .

I just want to point out that authority
already is in there, but it does not matter
at all.

So far as the special ad hoc committee
to deal with the Hopi-Navajo question is
concerned, I think it would be useful to
point out that they did not take any sort
of action on it at all. It was disbanded
when I became chairman of the sub-
committee, without their having dohe
any investigation or having any hear-
ings. But that does not detract from the
interest the Senator from Nevada has
in this matter. )

Mr. METCALF. The Senator from
South Dakota is correet in saying that
the bill without the amendment may be
adequate to take care of the situation.
But especiallr after the cireuit court de-
cision on September 24, it may be that
we have to nail down some of the provi-
sions in the bill on which the Senator
from South Dakota and the rest of the
committee are thoroughly in agreement.
That is the purpose of offering the com-
mittee amendment.

The PRESIDING OFFICER. The
question is on agreeing to the committee
amendment.

The. committee amendment. was
agreed to.

The PRESIDING OFFICER Who
yields time? .

Mr. MONTOYA. Mr. Presulent is the
bill open to amendment?

The PRESIDING OFFICER. The: bill
is open for amendment.

Mr. MONTOYA. Mr. President on be-
half of myself, the junior Senator from
New Mexico (Mr. DomeNICY), the junior
Senator from South Dakota (Mr. Asou-
REZK), and the senior Senator from
South Dakota (Mr. ‘McGovVERN), I send
an.amendment to the desk.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to.
read the amendment. .

Mr. MONTOYA. Mr. President, I ask

unanimous consent that reading of the

amendment be dispenged: with,

The PRESIDING OFFIGER Without«.
objection, it is so ordered; and, without
objection, the amendment will be prmted
in the REcorp.

The amendment is as follows:

On pages 26 through . 28, strike section
8 in its entirety and insert im. lieu thereof
the following:

Sec. 8. (a) Either tribe, acting through
the chairman of its tribal council for and
on behalf of the tribe; is each hereby. au-
thorized: to commence or defend in. the Dis=
trict Court an action against the other tribe,
and any other tribe of Indians qlaiming
any interest in or to the area, described In
the Act of June 14, 1934, except the Feserva-
tion estahlished by the Executive Order of
December 16, 1882, for the purpose of de-
termiining the rights and interests of the
tribes; in and to such lands and quieting
title thereto in the t;rlbes
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(b) Lands, if' any, in which the Navajo
Tribs or Navajo individuals. are determined
by the Distrlct Court to hayve the “exclusive
interest ghiall’ continue to be'a part of the
Navajo Reservation. Lands, if any, in which
the Hopl Tribe,; incliding a,ny ‘Hopi village or
clan théreof, or Hopi indlviduals- aré -de-

" téermined by the District Court to have the

exclusive interest shall thereafter be a
reservation for the Hopl Tribe. Any lands in
which the Navajo and Hop} Tribes or Navajo
or Hopi individuals. are determined to have
a joint or undivided interest shall be par-
titioned by the District Court on the' basis
of fairness and equity and thé area so par-
titioned shall be retained in the Navajo
Reservation or added to the Hopi Reserva-
tion, respectively.

(c) The Navajo and Hopl Tribes are.

hereby authorized to éxchange lahds which
are part of their respective reservations.

(d) Nothing in this section shall be
deemed to be a Congressionsl detérmina-
tion of the mierits of the confilcting claims
to the lands that are subject to the adjudi-
cation pursuant to this section, or to affect
the liability of the United - States, if any,
under litigation now pending before the
Indian Cldims Commission,

On page 36, lines 12 and 13, strike “later
than one year prior to the date of enactment
of this Act” and insert in lieu thereof “after
May 28, 1974,

n page 44, lines 16 through 20, strike
subsection 19(b) 1in its entirety and insert
in lieu thereof the following:

**{b) The Secretary, upon the date . of -is-
suance of an order of:the District Court pur-
suant to sections 8 and § of ¢, shall provide
for the sufvey location of monuments, and
fericing of boundaries of any lands par-
titioned pursuant to sections 8 and 8 or 4"

The PRESIDING OFFICER. How

" much time does the Senator from New

Mexico yield? .

Mr. MONTOYA. I yleld myself such
time as I may require for my opening
statement on the amendment. -

Mr. President, I offer an amendment
to section 8 of H.R.-10337, a bill intended
o resolve the land .dispute between the
Hopi and Navajo India.ns This land dis~
pute involves two distinct tracts of land.
One area is referred to as the 1882 Ex-
ecutive Area which will: be the subject
of another amendment to be offered later.
on. The other area, which is the subJect

of the pending amendment, is. calléd the-

Moencopi Area, This amendment will al-
ter the approach taken by the Interior
Commiftee to the Moencopi section of the
bill: The amendment refers the Moencopi
matter to,the courts for-final.disposition.

- I believe. ‘that thls ‘proposition will | prove ’

to he a more equitable: and .a more ef-
ficient solution to the. Moencopi land dis-
pute than is the course charted by the
committee.

The Moencopi Area is a 243,000- acre
tract of land which was first. mcorporated
into the’ NavaJo Reseryvation by act of
Congress in 1934. Today, just as in 1934,
the Navajos reside on-209,000 acres of this
land. The Hopi occupy. the balance of the
acreage. When Copgress established this
situation in 1934, its clear intenf was to
guarantee the r.lghts of ‘all resident. In~
dians within the Moencopi. area—not
just the Navajo—not just the Hopi. All
the resident. Indians were to enjoy the
right of living within the Moencopl Area.
Before the writing of this bill in this
Congress, it had never been argued that
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£l ncopi ‘Area, Nor has
such a Hopi claim ever been defined or
quantified in any court proceeding. Yet
section 8 of H.R. 10337 awards all 243,000
acres of Moetnicopi land to the Hopi. This
unwarranted taking of land is the first
defect in’' the committee proposal.

The sé¢ond deféct of the bill is that it
is unconstitutional. To, take land, from
one_tribe and give. it putright to anether.
tnbe is #in clear. violation of the fifth
ndnient: I am net alone in this belief;
shr f,,ion the Secretary of thé
Ly aJa Yribe' share in

d tion S on,
to he uawnsm Honsal and has formally
warned:Congress on. three separate occa-
sions this year-of its opinion. The Secre-
tary of the Interior expressed his opinion
in his-report to the Interior Committee
on the Moencopi provlsiom of the bill, He
said that these provisions are constitu-
tionally. suspect- and may cost the U.S.
Government, $10 million should a judg-
ment be rendered in favor of the Nava-
jos on thisquestion. "

“There is no question thas the Navajo
Tribe will contest the constxtutlonality of
section 8 in the courts. The nature of the

question would undoubtedly require reso~-

lution by the Supreme Court. It may be
conservatively estimated that the ‘ensu-~
ing legal battle will take at least 3 years'
and consume thousands of dollars in legal
fees, To argue thiat seclion 8 provides the
quickest of all possible solutions and to
prefer it for that reason is naive and
thoughtless. =

“The committee’ has adopted the point
of view that the Navajo-Hopi land ‘dis-
pute should be brought t6 a speédy reso-
Iut&on Opponents - of ‘this améndment

#ill contend that the unamended bill 1§
impaitial and that 1t represents a swift
legislative solutiont to a problem that has
already consumed the  energies of the
courts and the Congress £or faf too long.
The Benate would bé deceiving itself, if,
by &’ ‘quick approval of the bill here to-
day, it belleved it had resolved the Moen-
copt dilemimsd. Rather than writing the
concluding chapter to theé Navajo-Hopi
Iand dispute, the Senateé will be prepar-
ing the ground for new and exfensive
litigation over the Moencopi Area, sad-

" dlihg the American:taxpayers with the

wastefil and costly relocation of Navajo
living within the Area and creating aleg-
acy of human misery for those Indians
who will have to sustain the shock of
felocation.’

The Seriate must facé the human re-
ality of the enactment of gection 8. The
punitive character of this section of the
bill cannot be escaped. At least 1, 200 and
perhaps as many as 2,000 Navajo living
in the Mo€ncopi Area Would be forced off
the land that they have lived on all of
their lives. Where are they to go? What
are they to do? It has been said that
these relocated Indians will be easily ab-
sbrbed ifito the Navajo ecohomic develop~
nient projects, such as the Navajo irri-
gation -project, now under construction.
This {5 dn illusion ¢reated by those whao
favor & quick solution.

nd hey will
similated into suéh projects These peo=~
ple are among the poorest, least educated

.minority groups in the United States to-

day. They speak little or no English. They
are accustomed to making their living by
herding sheep. They have. often been liv-
ing on the land for their entire lives. A
forced relocation would produce massive
social disruption in their accustomed way
of life, .and is likely to be resisted. It
would be a. human tragedy.that would
undoubtediy attract national attention.
The - Senate . should exercise- its good
judgment by .avoiding, nof inviling, a
social confrontation like those that have
occurred in the recent past.

While we ‘are looking at the human
costs involved in reloeation, let us look at
the cost in dollars of the committee bill
as well. When the Navajo-Hopi land dis-
pute was under consideration in ‘the In-
terior Committee, I introdiced a bill
along with Sénators DoMENICI and Moss..
‘Fhis bill would have authorized $28 mil~
lion for economic development in. the
area. The bill avoided relocating anyone.
It was intended to.benefit the area eco-
nomically. Yet the committee saw fit to
reject its provisions. By contrast, the
committee bill is going to cost $52 mil-
lion to relocate the Navajo living on land
to be given to the Hopi. And, as I have
mentioned earlier, the Secrefary of the
Interior predicts that a $10 miilion judg-
ment against the United States may re-
sult from a constitutional challenge in
the courts favoring the Navajo position.
That would bring the total cost of the
committee bill to $62 million.

I think that is a very high price to pay
for a bad solution to the Moencopi prob-
lem. The amendment I offer wouldn’t
cost anybody anything. There would be
no relocation snd no relocation costs. -

It uséd to be said that misery was
cheap. For the first time in history, it
may beéome expensive.

Another issue which we need fo ree-
ognize is the issue of invidious discrim-
fnation. This- is the foundation upon
which this piece of legislation has heen:
built. If this were a private non-Indian
property dispute, it would have never
come to Comgress in the first place. It
would have been settled in the courts.
Representative S7ercer, who was the
chief proponent of the Hopi position in
the Hotse of Representatives when this
bill was on the floor in that chamber in
late May, acknowledged the racial dis-
tinction to be made in his case by stat-
ing openly, and. I quote from the Cown-
GRESSIONAL RIECORD:

I would simply tell the gentleman that the
distinction bétween that situationh and this
one 18 that in those instances, every one of
those instandes, we are dealing with non-
Indiafhs oeccupying and believing they have &
right in the lands. Here, we are dealing with
tWo tribes. That is the distinction,

‘We should freat this property dispute
among Indians just as we would- treat a
property. dispute among non-Indians. As
I-have said, if non-Indians were involved
it would be an issue to be settled in the
courts. This is precisely what the
amendment I offer proposes to do.

lieve the committee appr

éncopi porﬁon of the Nava
dispute bill is defective. The asg
I propose is to be preferred fo
mittee solution. It should he
that judicial proceedmgs have
eur over- the Moencopi °
that the committee itself
the importance of a swift ¥esg
the matter. The Moencopi any
offered here fulfills this commitig
jective. It avoids a constitutionsi
lenge fo the bill, It prevents thi
tion of over a thousand. Indian fa
I urge the Senate to exercise good
ment by adopting the Moencopi :
ment to H.R. 10337.

The PRESIDING OFFICER.
ymlds time?

Mr. DOMENICI. Will the Senato
New Mexico yield for 5 minutes? i

Mr. MONTOYA. I yield to the
Sénator ‘from New Mexico.
- Mr, DOMENICL I thank my:dis
guished colleague from New Mexico,

Mr. President, first let me say t
have a great deal of esteem and res
for both Senators from Arizona.
pliment them in this matter, npt
because they are both concermed ang
knowledgeable, but because they want
to see the matter resolved. I wish to.
sure them that I do not take the fi
today, nor have I been part of, trying
prolong: a very long-standing need:tep
clarify legislatively the disputes betw
the Hopi and the Navajo Indian tribes>

I wish to say, however, to the junior
Senator - from 'Arizona that in no. way;
either, do I want to interfere with props
erty rights that are in his State, bu
do believe that, since the Navajo Nation
sits astride both States—and I know {
Senafor. is aware of that—one-third of
their people reside in our State and; in
a sense, this is & national Navajo probe,
lem in that it affects them as a nation:

I have tried, in my short term here;
certainly with far less experience, knowis
edge, -and time, than thé distinguished
Senator from Arizona has had, to logk
at this problem and try to be fair. The
Senators from Arizona do not want only
a solution; they want a solution that xs
right. *

Permit me now to talk just about the
Moencopi problem, because I do not pre-
tend to be part of amendments that will
seriously change the joinf-use legisla-
tion. I wish to assure them of just one
minor amendment in that regard. I am
talking only of the Moencopi, the 243,-
000 or 250,000 acres that have been vari-
ously referred to here foday, in terms of
amount.

It appears to me that if we are looking
for a right solution, we' certainly ought
not to take 243,000 acres of land that, in
1934, the Congress of the United States
clearly and unequivocally recognized the
right of the Navajo people in and to by
specifically saying that this land was for
the Navajo Indian and such other Indi-
ans as may occupy it. Then we, as a na-
tion, passed that law to permit the
Navajo to occupy it over all of these
years.

Then, somehow or othex, because we
have looked at the confusion that has

B
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stemmed from the joint-use area and
from the Executive order of 1882 that
had the reverse declaration, for the Hopis
" and such other Indians that occupy it, we
have concluded that, as to the 243,000
acres, we are going to make a determina-
tion that it belongs totally to the Hopis.
It appears to me that it is not a ques-
tion ¢f who occupied it first. It is not a
guestion, even though eloquently pre-
sented by the junior Senator from Ari-
zona, of original title or even of who oc-
cupied it for what kind of sincere reli-
gious purposes or the like, but rather, a
dquestion of looking at it now in the
light of what the U.S. Government has
done top the whole area. If we are go-
ing to divide up the Exécutive crder land
after vears of dispute, it appears to me
to be right and fair to give both tribes a
very simple opportunity to go to court,
and provide that court with the juris-
diction that has been lacking heretofore
with reference to the joint-use area. The
reason that the dispute is here, on the
joint-use area, is that the district courts
‘have said, “We do not have enough juris-
diction to complete the battle, to com-
plete the fight, to make the kind of split
f1i surface rights that is needed.”
-"The amendment proposed by Senator
Monrtova, which I join, as if concerns
;. the Moencopi land, would vest the courts
2 Wlth that right.
" We go to court once and for all and
we will have been finished with the Hopi,
but we will not have denie. the Navajo,
with the same kind of right we are now
saying the Hopis have had in court, and
‘been denied that same decision in court
-for.lack of jurisdiction. Quite to the con-
.trary. They would go to court and the
Mpencopi could be resolved.
I fail to find—of course, I could be
wrong—based on previous hearings be-
. fore the Senate or its committees, any-
‘thing that clearly indicates that the
243,000 acres is anything other than an
arbitrary decision, saying that we have
the strong feeling——
:The PRESIDING OFFICER. The Sen-
r's time has expired.
Mr.  DOMENICI. Will the Senator
¥ipid me 3 more minutes?
Mr 'MONTOYA. I yield 3 more min-

Hr DOMENICL. I fail to find any-
iz in the report that indicates that
éﬁe have done other than determine that
--Navajos have violated Hopi rights
ewhere, sometime in the past, and to
ake up for that, we are going to give
this 243,000 acres. It does not ap-
%0 'meé that the committee amend-
tis doing violence to the basic prem-
the committee bill. It remains in-
- Ja fact, it is a very logical éxten-
:of -its conclusion, to vest the courts
the same right on the Moencopi
ltimately we are vesting the court
-on. the joint-use land. But, no, we
going to do that today. We are
1o say. with regard to the 243,000
that In recompense for past ac-
Aok - the Navajo or the U.S. Govern-
ate going to give them that en-
e-of land.

tusion, I feel just as ﬁrmly as
‘that aﬂ we are trylng to do Is
Tight on the Moencepi tract of
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land. We are not going to delay it any
longer in the courts than the process by
which they seek to resolve it, for, cer-
tainly, the validity of the law, the claim
of the Navajo- Nations to something
other than compensation, and then com-
pensation will take an awfully long {ime.
Our amendment will put it into the
courts to be resolved under standards set
out by Cangress.

I wish to conclude by saying that, with
reference to the Indians and their cal-
ture, I could not, as eloquently as Sen-
2ator GOLpwATER has, express my great
‘admiration and love for the Navajo and
for the Indian people in my State and
others.

I have great respect for their tradi-
tions and their cultures. I do not come
here to choose political sides; and I
would remind those who think we are
‘choosing the Navajos because they are
in our State that certainly they are in
our State, the £.-.le of New Mexico, but
as far as the Indian people are concerned
other than the Navajos, there are many
thousands of them, and they are not in
unanimity as to what is the fair and
equitable or historically sound solution
to this particular problem.

I rise in respect for their customs, and
because they respect our laws. It ap-
pears to me we are saying to the Navajo
Nation, “We want respect for your laws
and ours, but as to Moencopi, we have
a strong feeling it all ought to belong
to the Hopis.”

I do not think that is fair. I do not
think 2 or 3 years in court would con-
clude the matter inconsistent with the
seripus concerns that the Senators from
Arizona, Montana, and Nevada have ex-
pressed regarding Moencopi. I think the
courts would decide it with the same
basic concerns they have. ‘

But even the administration says a
legislative solution is the wrong -one.
They say a judicial determination of the
Moencopi rights would be preferable.

I thank my distingidished colleague
Irom New Mexico.

Mr. GOLDWATER. Mr. President, will
the Senator from Montana yield to me?

"Mr., METCALF. I vield the Senator
from Arizona such time as he may re-
quire.

Mr.. GOLDWATER. Mr. President,
what we have argued in the committees
is precisely the argument we are going
through now. The delay of a solution to
this issue would delay the settlement of
this particular problem involving the
Moencopi Wash by at least two decades.
We have had four court decisions in this
matter. Every court decision has found
the same facts. I understand the Navajo
people are now paying $250 a day to the
court as a fine for contempt of court.

If we go to this kind of amendment,
the Navajo people can go to court, They
can go fo court to decide whether or not
they would be receiving just compensa-
tion for the land they lose.

Let me give a few of the argwnents
agalnst this proposal.

First, the court would have ng yard-
stick criteria on which to draw———

Mr.. ABOUREZK. Mr. P!‘esnient will
the Senator yieki? ’

Mr.. GOLDWATER. Not right now.
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The 1934 Reservation Act contains no
criteria for the cowrt to work with. This
is the kind of pohcy decxswn that Cm-
gress itself must make.

Second, pubting “the Moencopi . issue
into the courts will delay a seiflement of
the issue for two decades, just as the
1882 joint use area dispute has been de-
layed for 15 years.

Third, the Hopi Tribe has unques-
tioned title to land in the Moencopi area.

As to the last statement, the rights of
the Hopl Tribe to lands within the 1934
reservation are based on the 1934 act
itself.

This law provides that the 1ands within
the 1934 reservation “are hereby perma-
nently withdrawn—for the benefit of the
Navajo and such other Indiang as may
alrecdy be lecated thereon.” .

Now, no one can question the fact thai
the Hopi were already located within the
area. In Tact, they have been there since
at least the year 1100. Thus, the Hopi
claim they are entitled by law to about
1 million acres in the 1934 reservation.

The Navajo, on the other hand, would
rewrite the 1934 law to read what it does
not say, thal lands are reserved for other
Indians “only to the extent they were
then pccupying and using the lands.” But
this is not what the statute says. And,
even if it were, there is strong evidence,
according to the Walker-Dalton survey
made in 1933, that the Hopi then used
about 246,000 acres in the area, which is
approximately the figure used in the
committee bill.

I would add that the legal title of the
Hopi Tribe to land in the Moencopi area
is also recognized by the United States
and by seversl public utility corporations.
In 1969, wheén the Arizona Public Service
Co. and other electric companies were
applying for a right-of-way {o construct
a transmission line across the 1934 res-
ervation, the Secretary of the Interior
informed these companies it would be
necessary for them to obtain the consent
of the Hopi Tribe. The companies were
granted the request by thé Hopi Tribe
and in turn the Hopi Tribe was paid
$181,400 for the right-eof-way.

“This right-of-way covered an area far
outside the beoundaries that would be
partitioned to the Hopis by the commit-

-tee bill.

In conclusion, a.nd in the. mterest of
saving time, I ask unanimous consent
that statements made by the Supreme

‘Court that indicate the authority and

responsibility to resolve this dispute un-
der cited decisions of the court be printed
in the RECORD. o

There being no objection, the state-
ments were ordered to be printed in the
RECORD, as follows:

Congress has the authority a,nd the re-
sponsibility to resolve this dispute wunder
decisions of the ‘United States Supreme
Court:

“These Indian tribes are the wards of the
Nation. They aré communities dependent on
the TUnited States—dependent largely for
their daily food; dépendent for their politi-
cal rights . . . from their very weakness and
h‘elp'lessness, so largely due to the course of
dealings of the Federal Governinent with
them, and the treaties in which it has been
‘promised, there arises the duty of protec-
tion, and with it the powers.” (U.S. v
Kagama, 118 U.S. 375) 1886
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_uNot only doés the Constitution expréisly
authorize. Congress to regulite commerce
with the Indian tribes, but long continued
legisiative and executive usage and. an un-
broken, current of judicial decisions have
attributed to the United States as a superior
and elvilized nation the power and duty of
exercising ‘s fostering care and protection
over all dependent Indian communities
within its borders whether within its orig-
inal territory or territory subsequently ac-
quired, and whether within or without limits
of a state.” (U.S.v. Candeleria, 271 U.S. 432)

Mr. ABOUREZK. Mr. President, will
the Senator from New Mexico yield me
a few minutes for a guestion of the Sen-
ator from:Arizona? ;7 .o o 0

- Mr, MONTOYA. How: many mihutes?

‘Mr. ABOUREZK. Five minutes?

- Mr;-MONTOYA.:I have only 11 min-

utes remaining; I yigld the Senator from
South Dakota 2 minutes, and will yield
him more if he needs it.

Mr. ABOUREZK. Mr. President, I ask
the Senator from Arizona if he will not
concede that there has been no litigation
on the subject of the Moencopi area. 1
know he said there were four lawsuits,
but I wonder if he will concede that there
were no lawsuits involving the Moencopi
area. .

Mr. GOLDWATER., The Senator is
correct. If I made that inference, I was
wrong. There were four decisions en the
land east of Moencopi, north of the vil-
lages on which the joint boundary is in
dispute between the Navajo and the
Hopi.

Mr. ABOUREZK. And the Moencopi
area has yet to be litigated by any State,
except for rights granted in this bill to
the Hopi; will the Senator concede that?

Mr. GOLDWATER. No, I will not con-
cede that by any means. It has been de-
cided by the Walker-Dalton survey, and
on. the basis of that survey, that funds
should go to the Hopis for lease permits
in these areas; and it has been decided
in my mind by the fact that the Hopis
were using these areas long before the
Navajos came along.

Mr. ABOUREZK. If Senator Gorp-
wATER says there ha. been a decision of
some sort, I wonder if the Senator will be
willing to tell the Senate who has de-
termined who has the rights in that land,
because I do not know, very frankly.

Mr. GOLDWATER. The Walker-Dal-
ton survey, in 1934, decided they were
entitled to about 264,000 acres; it may

‘have been a little more or a little less.

According to communications I have
introduced to the House committee,
written by a former Commissioner of In-
dian Affairs, there was never any dispute
about this. This whole thing, I might say,
only came up on the part of the Navajo
within the last several years. It was never
contended, to my knowledge, in any prior
dispute.

The PRESIDING OFFICER. The Sen-
ator’s 2 minutes have expired.

Mr. ABOUREZK. Will the Senator
yield me 3 more minutes?

Mr. MONTOYA. Mr. President, how
many minutes do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 8 minutes.

Mr. METCALF. How much time do I
have? i

ator has 26 miniites.
“Mr, METCALF. 1 yield. )

Mr., ABOUREZK. I did not understand
what survey the Senator referred to.
What was that, that the Senator said
granted the Hopi about 264,000 acres?

Mf. GOLDWATER. If the Senator will
yield, I just put this in thé REcorp:

In 1933, just one year before the passage
of the Act of July 14, 1034, Superintendent

‘Walker and William Dalton, Sr., an employee

at Tuba City, made a survey of the land used
by the Hopl at that time. This became known

-a8. the Walker-Daltoen Line which incorpo-

rated approximately 246,000 acres. A portion

‘of this éxtended into the Joint Use Area, but

the Pasture Canyon area was erroneously
omitted. : .

Mr. ABOUREZK. I confess never hav-

ing heard of that survey before, due to

it never having been offered into evi-
dence or testimony at any of the hear-
ings. ‘It takes me and the rest of the
committee members, I am sure, by sur-
prise. I wonder if I might have a little
time to look at that survey before we
go on with this issue. Does the Senator
hayve an extra copy? -

Mr. GOLDWATER., I am glad to let
the Senator look at this. It came from
the law office of Boyden and Kennedy.

Mr, ABOUREZK. Came from where?

Mr. GOLDWATER. The law office of
Boyden and Kennedy.

Mr. ABOUREZK. That is, the attor-
neys for the Hopi tribe? .

Mr, GOLDWATER, They are lawyers
for the Hopis, but, as good lawyers, they
have researched the subject very care-
fully..I am glad for the Senator to read
it. The information came from the Sec-
retary of the Interior. T infroduced it in
the House earlier.

Mr. ABOUREZK. Mr. President, I re-
serve the remainder of my time.

Mr. METCALF. Mr. President, who has
the time? The Senator from New Mexico
has the time, does he not ?

Mr. MONTOYA. Yes. Iyield 3 minutes
to the Senator from Washington.

Mr. JACKSON. Mr, President, I rise
in support of the proposed amendment
providing for & judicial resolution of the
Moencopi area dispute. Those who will
oppose this amendment will suggest that
a vote for judicial resolution of this dis-
pute is a vote to prolong the dispute

‘needlessly. They will point to the enact-

ment of the 1958 act providing for judi-
cial resolution of the joint use area dis-
pute and note that that dispute is only
now being resolved 16 years later. Mr.
President, clearly a legislative resolii-
tion would, in the best of circumstances,
provide a swifter and more certain res-
olittion to the dispute. However, no mat-
ter how persuasive may be the argument
for an immediate solution to the dispute,
it can be persuasive only if the positions
of the various parties to the dispute are
known. To press this argument in the
case of the Moencopi is in fact to beg
that final and, in my mind, most critical
question: How can you partition the land
according to the rights and interests of
the respective tribes when you do not
have any firm ideas of what those rights
and interests are,

No one disputes that both tribes have

asserted’ genuine Tights and
the Moencopi controversy,
rights and definitions have
adequately defined. The Moeng
was not considered in the Hej
sion, thus no judicial determing
the rights and interests of the:
that area has beeén made. Furthe
the executive branch has not g
these rights and interests with an
tainty, Various official surveys and
ments have declared the Hopi in
in the Moencopi area to bé an:
from 34,000 to 246,000 acres. The Ny
argue, that, at best, the Hopi inte
no more than 34,000 acres, wheiéa,
Eopi have provided evidence suggest
an exclusive interest in as muci
917,000 acres. In light of this total
agreement on the relative rights
interests of the two parties, it
seem to me that any congressionglk
msndated partitioning of the
would be an arbitrary action—an acti
certainly challengeable'in the courts

Therefore, despite my fervent desir
to see a swift resolution to all outstand
ing disputes between these two hg
able people, I cannot, in good conscience,
support an inadequately thought out ard
justified settlement in precipitous p
suit of a final resolution.

This matter was voted on-in the co
mittee, .I may say, and I voted for th
amendment. It lost by a narrow margin,
I hope, today, the Senate will adopt thi
amendment.

I yield back to the distinguished Sen-
ator the remainder of my time.

Mr. METCALF. Mr. President, I yield
to the distinguished Senator from Ari<
ZONA. :

Mr. FANNIN. Mr. President, the de-
sire of the committee and the desire of”
all Senators is to cut down on the ex-
pense and to eliminate long years of
litigation.

If we look at what has happened in
the joint land use program, we see the
fallacy of not settling this matter when
we have the opportunity to do so.

The present bill- will prevent the ex-
cessive litigation that we fear and, Mr.
President, the uncertainty over the own-
ership of the land that will continue dur-
ing the years of litigation which would
otherwise take place. This land, by forced
circumstances, will continue to be dam-
aged by neglect, and neither tribe will
gain by that neglect, so we are placing
both tribes in an untenable position,
without this legislation.

This amendment is an attempt to de-
rail this bill, which atitempts to settle
this matter. It is an attempt to prevent
Congress from acting. We cannot allow
this diversion from a final decision. We
must act favorably on what the com-
mittee has proposed and what was in the
House bill when it came over to the
Senate.

The House spent considerable time in-
vestigating what would be most fair and
equitable in the Moencopi area.

The claim was made that there has not
been anything said about Moencopi. This
information I am going to give was pro-
duced as a result of Senator ABOUREZK'S
request at the Winslow hearing in
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Arizona, & couple of years ago, in 1973.
At that time informiation was furnished
by James Stewart, who was the former
Director of the Indian Burean, Lands snd
Minerals Division. At the time this all
.happened, he went to.the Hopi reserva-
tion and made an explanation of a pro-
posed bill which néver passed Corigress.

The figure of somewhat over 30,000
acres iIs derived from the letter of
Navajo counsel which was written in
response. to the request at the Winslow
subcommittee hearings. In that letter,
counsel concludes that about 32,000 acres
was all the Hopli Indians occupied in
1934. James Stewart, then Director of
the Indian Bureau, Lands and Minerals

-Division went{ to the Hopi Reservation

and made an explanation of & proposed
bill which never passed Congress. From

“his statements to the various villages of

the Hopi Tribe, the erroneous conclusion
was derived.

In complete answer to the Navajo at-
torney’s letter, the affidavit of James
Stewart was submitted for the record
wherein he concludes that the Hopi
ought to be given nearly 1 million acres
in Moencopi rather than the 243,000

“lsted in the committee bill. It will be

noted that Mr. Stewart personally

" recommends:

ROy

In view of the fact that the Courts have

‘now taken a large portion of the original

Hopi Executive Reservation from the Hopi
People, it is now my cousidered opinion that

<. justice requires that an area equal to that
_teken away should Me added to the Hopl
. .Reservation in the vieinity of Moencopi and

should be a contiguous tract of land between

- ¥he Hopi Reservation and the Moencopi

ection.

Mr. Stewart is recommending that
ice ‘requires that the Hopi Tribe be
en approximately D17600 acres in the
oencopl area. ‘The House bill gave only

; ahuut 243,000 acres.

S0, Mr. President, we have the oppor-
tumty {o settle this matter—and as far
a8 Hability of Congress is concerned, with
regard to constitutionality, Congress has
Xhe umchallenged right to settle this
Wef. Tt was not a Navajo reservation
usively. It is very unlikely that liti-
ioh by the Navajo will be successful.
0 not know what would happen, but
is gpoing to be litigation anyway,
shmﬂd settle the matter in accord-
ce with the rights of the Hopi Tribe,

-more burdensome case can be
gined than relitigating the same kind
tase ‘as the 1882 area. That has cost
:tribes millions of dollars.
Mr. President, some will try to lead
_believe that the committee pro-
-on the 1934 area would leave the
o with none of the 1934 area,.
Us_realize that the Navajos in this
ion are recewmg an additional
00 acres. Now, it is not whether or
ey are entitled to it or whether or
¢. Hopis are entitled to certain
This -additional acreage was de-
Upon as being more than equitable.
he commitiee leaned over baeck-
to.try to be more than fair with
vajo Tribe because of the argu-
at have been made over. the

CV-6417-201

ecide
: gomgtotrytaoendﬂushmtibm

CONGRESSIONAL RECORD— SENATE

Mr. President, I trust thai this amend-
ment will be gefeated.

The. PR.ES!DI'NG OI«EFICER Who
vields time?

Mr, METCALF. Mr, President, I yield
myself such time as I may need.

Mr. President, I regret very much to
differ with the distinguished chairman
‘of the committee when he says that the
decision arrived at here by the commit-
tee and by the committee bill was precip-
itous and without thought. I would like
to narrate my own experience here,

I was on another committee and on
another markup, and I had left my own
proxy with the chairman, and he voted
it in accordance with his own views.

.He said he would like -to have this
matter decided in the courts. I have &
great deal of respect for the chairman
and I thought I would abide by the de-
cision unless I needed to change my
opinion. I réad the hearings, I read the
reports of the various counsel and attor-
neys, both Mr. Boyden, as quoted by the
Benator from Arizona (Mr. GOLBWATER),
and counsel for the other side. Then, in
the committee I asked for a reconsidera-
tion. Affer lengthy debate and much dis-
cussion we reconsidered the voie, and
then voted the committee verswn of the
bill on & 9-to-6 vote.

So there has bheen careful considera-
tion in the commitiee on this matter.
There has been long consideration of
this controversy over mcre than one
Congress.

Now, we talk about whether we will
have a settlement of the various issues
by passing this bill or by litigation.

I suppese that we can never avoid liti-

‘gation. As I read all of the hearings and

all of the matters that are before Con-
gress today I believe that the constitu-
tional question is resolved in favor of the
Hopis.

There is not a constitutional quesmon
that has been raised by the Senator from
South Dakota or the Senator from New
Mezxico. If Congress acts within the ju-
risdiction and within the scope of our
powers, if the.litigation that emanates
from our decision to try to end the liti-
gation and try to make an equitable and
a Tair solution to this longstanding con-
troversy—we “should decide it on the
basis of what we believe to be the equity
and the fairness and let the other side
then raise the constitutional question.

As1say, Idonot know whéther we can
ever say that we will reselve this question,
but decision after decision, one after an-~
other, along the line has demounstrated
the Jegitimate interest which the Hopis
have in the land which section 8 refers
to. While it has not been directly on these
specific acres, the principles and issues
involved in this long series of decisions
culminating in several cases in the US.
district court, circuli- court of appeals,
and U.8. Supreme Cour$, back again to
thé ninth cireuit, and so forth, have dem-
onstrated that the issues which we are
concerned with here have been fully con-
sidered ahd alréady fesolved.

_ We, the same as_the othety, can sit

are

37735

I emphasize that the committes bill
from the Senate has provided a generous
settlement *o the Navajos. We have im-
proved on the House bill by, among other
things, provjdu;g “special  relocation
awards, gward§ for addAtlonal Jand, all
of which amount to at least an additional
$9.5 million’ for relocatidn, for benefits,
for payments, which will acecrue to the
benefit of the Navajos.

We have in short, provided a very gen-
erous seitlement,

We are deciding this on the issues that
have aiready been decided over and over
again by every court: the District Court
of the State of Arizona, ninth circuit
court, the U.S. Supreme Court, all of
whom have decided these very issues

even though they have not focused them _

directly on the specific land involved,
I believe we can settle this matter to-

‘day in the Senate of the United Statés

with genérous recognition of the claims
o the Navajos and at the same time re-
solve these differences that have been
growing and growing and have not been
resolved over mariy, many years. This is
not a precipitaté decision. 'This is a mat-
ter of careful, long-term consideration
by the committee, by the Congress—not
only in this but other Congresses—and I
urge my colleagues to vole down the
amendment offered by the very able and
distinguished Senator from New Mexico.
" Mr. ABOUREZK. Mr. President; I yield
myself such time on the bill as I might
need to respond.

The Senator from Montana made a
statement that there have been several
court decisions which have adjudicated
the principals involved here. Y would re-
spectfully and reluctantly dispute that
statement. It was also made by the Sena-
tor from Arizona in a strong manner of
speaking.

There have been no cour} decisions
and to say otherwise is misleading. There
has been nothing to settle this matter. -

1 want to turn just briefly to the letter
from the lawyers of the Hopl Tribe. Ap-
parently, I have page 8 of the letter ad-
dregsed to Forrest Gerard, a staff member
on the Interior Committee.

I have never seen this lefier before
today. It states—and this is his word—
that there is 1o other documentation
known, unless the Senator Irom Arizong
has more, that there is a so-called sur-
vey line called the Walker Dalton line
that established some fictional amonnt of
acreage granted to the Hopi as a re-
sult of this survey.

Nobody has ever heard of it before
this day, at least I have not, and lt I‘ias
never been given {o me.

I wish to read to the Senate the sum-
mary of a letter from the Hopl lawyer,
which I requested from him, dgted April
12, 1973. This followed thé hearitigs in
Wmslow, Ariz. I asked him i 'He would
submit to the committee his: !egal ‘posi~
tion on all of these issues. '

Now, I shall: read what he says m
summary of his very long letter This
page 16 of his’ Ietter' C

No. 1. The . Hopi Tndiaf interesb in the
1934 Reservation is & tr.lbal mterest

- That is this Moencopi ares.
-, No; 2. And ghis is the very key point.
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.Is-a.dine

.The Hopi tribe has an undetermined in-

' terest in all Jands described in the 1934 Res-

ervation except:

There are two areas, as follows:

The 1882 ares, whlch we do ot dis-
cuss right in this amendment snyhow,

‘and lands exclusively Navajo.

He does not determine anywhere in
this letter of April 12 how many acres,
yet he has sent an ex parte letter to a
staff member on the committee, and he
has not. distributed  that letter to any-
body else that I know of saymg that there

Now, I think’ this is not only irregular,

“but also it is unfair. It is unfair to bring -

thisup'in g debate at the last minute, to
say there is ‘& “fictional line-——which I
serfously’ question-—that exists on the

word bf the Hopi lawyér who has never °
.bothered to bring it out either in Wwiritten

Ietters, written testimony, or verbal tes-
timony, and I have heard him talk every
time we had hearings because I have sat
through it as chairman of every one of
those hearings. I think it is totally mis-
leading and unfair to say there is a de-
termined interest in the Moencopi area
on the part of either the Navajo or the
Hopi, because we just do not know, and
that is the plain truth of it. We do not
know, and this Moencopi area has not
been considered at length in committee.

It has not been considered hardly at
all because there has been no testimony
from anybody as to who has what rights
except in a very general sense.

I yield the remainder of my time.

The PRESIDING OFFICER
HeLus) . Who yields time?

Mr. FANNIN, Mr. President, will the
distinguished Senator from New Mexico
yield so I may answer?

Mr. METCALF. 1 yield to the Senator
from Arizona.

Mr. FANNIN. I thank the Senator from
Montana.

With due respect to what the Senator
from South Dakota has said, I have a
copy of a letter sent to him on April 12,
1973, by Boyden & Kennedy, Law Offices,
signed by Mr. Boyden, that outlines in
detail the information that has been
brought up. The House hearings have
pages of information concerning what
has been discussed here. I am sure if the
distinguished Senator from South Da-
kota would want to go back on the rec-
ord, he will find everything he has talked
about has been covered thoroughiy, even
in 1972,

I just want to pass on to the Senator
that with this letter, and in other infor-
fnation available in the hearings by the
House and Senate, thesé matters have
been fully covered.

I thank the Senator from Montana,

The PRESIDING OFFICER. Who
yields time?

Mr. METCALF. Mr. President, I yield
myself 1 minute.

I regret very much that the Senator
from South Dakota denied that this mat-
ter had been considered carefully in com=-
mittee and over a long period of time.
As lawyers, we can take issue with each
other as to what the courts have decided.
It would seéem to ine that, as I have ana-
lyzed various court decisions—and I have

(Mr,

read them all—the courts have decided
the basic questions in controversy here.
Mr. ABOUREZK. Will the Sena.tor

yleld?
Mr. METCALF. No. T have only yxelded _

myself 1 minute,

Wheén hé sald that this matter was
not carefully considered in committee, he
is completely wrong., It was considered

“not only-in committee, in discussion, but
- also ‘'was considered on a motion to re-

hear, and considered after a lengthy dis-
cussion. The record is replete with evi~
‘dence oii this matter. It is very unfair

for Him-——

'Thé PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. METCALF, I yleld myself one-half
minute.

It is' very unfair for him to come up
and say that this matter has only been
casually considered, as he has stated. As
I said, as a lawyer, he can analyze the

‘cases if he wants to. He comes to one

conclusion and I come to another. But

he knows, just as I know, because we .

sat in that committee and we sat on
those hearings, how many hours we spent
in considering this very important mat-
ter and this very subject.

The PRESIDING OFFICER. Who
yields time?

Mr. GOLDWATER. Will the Senator
yield for 1 minute?

Mr. METCALF. I am delighted to
yield.

Mr. GOLDWATER. So that we might
make the record as complete as possible,
I call my-colleague’s attention to page
125 of the printed hearings before the
Committee on Interior and Insular
Affairs.

I ask unanimous consent to have that
short history of the Moencopi situation
made a part of the RECORD,

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

Moencor:
HISTORICAL BACKGROUND

The Hopl Indlan Tribe historically occu-
pied the area between the Hopi villages and
the Grand Canyon. The village of Moencopi,
wherein 1,200 Hopi Indians now live was and
is now the major settlement of the Hopi In-
dians in that area. It served as an agricul-
tural area for the Hopis living in Moencopi,
Bakabl and Hotevilla, The farms are irrigated
from the waters of Moencopi Wash and Pas-
ture Canyon. Fathers Escalante and Garces
during the years 1775 and 1776 observed large
herds of Hopi cattle drifting around the vil-
lage of Moericopl. It was necessary that the
cattle be taken out a distance of at least 15
miles from the farm land so that they would
not eat or destroy the crops. When Mormon
settlers moved into the area near Tuba City,
they assisted the Hopis in developing their
irrigation system and farm lands, A school
was built in Tuba City soon after the turn
of the century and many Government and
Navajo families moved into the area for the
first time. Prior to that time the only neigh-
bors of the Hopis were several Paiute
farilies:

INDIAN CLAIMS COMMISSION

The Findings of Fact in Docket 196 of
the Indian Claims Commission dated June
29, 1970, held in Finding of Fact No. 20 that
the aboriginal title of the Hopi Indlan Tribe
as of 1882 included a large tract of land to
the west of the 1882 Reservation. The lands

- Clgims Commission.

-the Moencopi

partitionsit ¢
in HR. 103837 and 8,
aboriginal lands deslgnated by t

CONGRESSIONAL ACTION

The Act of June 14, 1034 (48 Sta
permanently withdrew certain lands ¥
benefit of the NavajJo Indians and si
Indians ag were already located th
that time, the entire Hopi Tribe w;
withiii' the boundaries described i
thus acquiring contemporaneous r
the Navajo Tribe in the reservation
There is nothing in the 1834 Act w
tempts -to determine the quantum g¢f
to be given to any particular Indian o
of Indians.

HOPI NEEDS IN MOENCOPL AR;,A g

The lands partitioned to the Hopi Trip
area must include
Iollowlng.v

1. Present Hopi villages and Iarm,
located in the Moencopi Wash area, '

2. The larids surrounding the Pastur
yon water shed for the protection of th
Pasture Canyon Water development.,:

8. Sufficient range land to graze Hopi catif
belonging to the Moencopi residents,

4. Two commercial corners located orn
east side of the intersection of U.8. Hi
160 and Arizona Highway 264,

5. Sufficient land to join the Moencopl ar
to the Hopl lands located in the 1882 Res
vation. | .

6. The use of a highway as a division op:
boundary between the Hopi inferests and the'
Navajo Reservation. :

NAVAJO USE AND POPULATION

The Navajo people living in this ares sre
relatively few in number and of very recent‘
origin. The line proposed in 8, 2424 and H,
10337 will affect approximately 200 Navajo
dwellings.
PRESENT-DAY PROBLEMS REQUIRING PARTITION

The bifter dispute between the Hopi an
the Navajo Tribes in the 1882 Joint Use Ares
has carried over into the Moencopi ares.
Navajo livestock recently have destroyed
some Hopi crops. A Navajo trlbal member’
has attempted to build a home on thé com-
mercial corner traditionally reserved for the
Hopi. A Hopi was arrested by Navajo police
and his fishing equipment was confiscated’
for fishing on the Pasture Canyon Reservo
and has been convicted in the Navajo Tribal
Court$. Another Hopl found Navajo cattls
grazing 50 miles distant from their assigned
range area.trampling his corn field. The
cattle were rounded up and impounded by
the Hopi police and Mr. Honahni was af-
rested by the Navajo police for theft. Navajo
police refuse to respond to Hopl requests for
assistance in the Moencopl area claiming
they have no jurisdictional authority, yet the
Navajo Court has ordered a Hopi man to pay
for a cow which he struck and killed with
his car in the village of Moencopl.

Mr. GOLDWATER. I do want to read
one short sentence.

The Findings of Fact in Docket No. 156 of
the Indian Claims Commission dated June
29, 1970, held in Finding of Fact No. 20 that
the aboriginal title of the Hopt Indian tribe
as of 1882 included 2 large tract of land to
the west o the 1882 Reservation.

I might add that that would include

the Moencopi land.

The PRESIDING OFFICER. Who
yields time?

Mr. ABOUREZK. Does that law apply
in the Moencopi area?

Mr. GOLDWATER, The Indian Claims
Commission said that as of 1882 the
Hopis had rights to a large area of land

NN011497



December 2, 197}

west of the original Navajo reservation.
At that time, the Navajo reservation did
not extend past that line,

Mr. ABOUREZK, Did they say how
Jarge an area?

Mr. GOLDWATER. I do not remember
that the figures were in there or not, It
was a large area of land held by the
Indxans

Mr. ABOUREZK. It has never been
adjudicated by anybody.

. Mr. GOLDWATER. The Senator said
he never heard of this before, It was in
the record.
.- 'Mr. ABOUREZK. I never heard of this
Walker-Dalton Line before. I will tell
yOu that. .

.Mr., GOLDWATER. I might remind
the Senator it was contained in o letter
“written to him in April of 1973.

. -Mr. ABOUREZK. I am sorry, it is not.
- Mr. GOLDWATER. We have a copy
-of the letter.

: Will my senior colleague make that a
matt.er of record?

:Mr. ABOUREZK. How was a letter
addressed to me on the Walker-Dalton
e discussed?

Mr. FANNIN. Mr. Presigent, I ask
animous consent that the letfer re-
erred to, dated April 12, 1973, from
oyden & Kennedy to the distinguished
aitman of the subcommittee be
inted in the Recorp at this point.
There being no objection, the letter

BoYpEN & KENNEDY,

Salt Lake City, Utah
. April 12, 1973.
JAMES ABOUREZK,

SENATOR Aaommzx At the hearing
the United States Senate Subcommittee
Hidian Affairs of the Committee of Inte-
nd Tnsular Affairs held in Winslow, Ari-

counsel for the Navajo and Hopi Tribes
& written opinion as to the views of
tfibe regarding the Hopl interest in the
Navajo Reservation. I hoépe the follow=
fnalysis will meet your requirements.

order to understand the Hopi position,
e it is necessary to give brief mention
arly history of the Hopl people in
4. The United States District Court
District of Arizona convened as a

210 Fed. Supp. 125, 8373 U.S, 758, 83
:'1659, 10 L. Ed. 2d 703 (1962) . In its
tve-‘account of the Hopi-Navajo con-
'8y the Court stated:

Hopis are a remnant of the western
0f - the early -house-building race
¢ occupied the southwestern table
canyons of New Mexico and Ari-
re 1300 A.D., and perhaps as far
AD., the ancestors of the Hopis
aréa between Navajo Mountain
ttle Colorado River, and between
ncisco Mountains and the Lucka-

ns in this country have a longer
ed history than the Hopis. As
541, a detachment of the Spanish
T, Coronado, visited this region and
Hopis living in mesa villages, cul-
diacent fields, and tending their
“herds, In 1692 another Spanish
Diego De Vargas, visited the srea
the Hopis and saw their vil-

In 1848, by the Treaty of
: Ed 9 Stat. 922 this area
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came under the junsdiction of the United
States.” -

‘The Court furthey stated:

“From all historic évidence it appears that
the Navajos entered what is now Arizona in
the last half of the 18th Centuiy.”

In Doécket 196 before the Indian Cleims
Commission in the case of the Hopi Tribes
vs. the United States of America, consider-
able evidence was teken as to the relative
position of the Navajo and Hopi Tribes in
the year 1848 when the United States as-
sumed sovereignty over the area. An exam-
ination of that record will disclose that in
1848, the Meriweather Line was the separa-
tion between the Hopi and Navajo Tribes as
established by both the Hopi and the defend-
ant witnesses. The Meriweather Line is east
of the Executive Order Reservation. Dr. Fred
Eggan, of the University of Chicago, an ex-
pert on Hopl History and Culture, at page
7418 of the official transcript of his testi-
mony, delineated the Bast side of the Hopl
territory as the Meriweather Line. This was
confirmed stibstantially by the defendent’s
witnesses, Dr. Ellis at pages 7580, 7706 and
9389, by Dr. Reeves at 7901 and 7918, and by
Dr, Schroeder at page 8591 of the transcript.
Hopi tradition establishes the East boundary
of Hopi land and the West boundary of Nav-
ajo land as a line running East of, but par-
allel to, the Meriweather Line, West of Gan-
ado (Tr. Petrat 9644-5, 9678-80, 9693). This
line is marked with a boundary marker [Exs.
69~1, m, n and o (Hopi)]. The agreed tradi-
tional boundary was solemnized by the de-
livery of an Indian “tiponi” by the Navajo
to the Hopl as & reminder of the promise, A
Hop! witness produced the toponi before the
Commissjon (Tr. Pahona 7476-77, 7482). The
anthropologist, Gordon MacGregor, in a re-
port to the Commissioner of Indian Affairs in
1938 stated as follows:- .

The First Mesa or Walpi people made an
agreement with the Navajo some time about
1850 establishing a boundary line. The
Navajo were to cross it only on condition of
good behavior. As a sign of good faith the
Navajo are said to have presented a feather
shrine or symbol, which First Mesa still pre-
serves. A pile of rock some distance west of
Ganado and on the old road once marked
this line. First Mesa, of course, would like
to see this line form the eastern limit of the
reservation. (emphasis added) [Ex. 55, p. 2
(Hop1) )

This report was written 13 years before’

the Hopi filed its petition with the Commis-
sion. The fact that the evidence supports
the line where it was drawn by Meriwether
is crucial. The Commiission held that as of
December 16, 1882 the Hopi Tribe had ex-
clusive Indian title to the following de-
scribed tract of land:

Beginning at the northeast corner of the
1882 Hopi Executive Order Reservation, 100°

W. Longitude and 36°30’'N. Latitude, thence-

due south on the 100W. Longitude to its in=
tersection with the Pueblo Colorado Wash,
thence southwesterly following the Pueblo
Colorado Wash and the Cottonwood Wash
to the Little Colorado River, thence north-
westerly along the Little Colorado River to
its intersection with 111°30’ W. Lengitude,

thence northeasterly on a line to the inter--

section of Navajo Creek and 111°W. Longi-
tude, thence southeasterly to the place of
beginning. 23 Ind. Cl. Comm. 277, 306.

The tract as above delineated is illustrated
on Exhibit A attachied héreto. The Commis-
sion has had béfore it a motion 6f the Hopi
Tribe for nearly a yesar requesting a’ deter-
mination as to earlier dates of taklng and
the relative position of the Hopi at that time

but no ruling has yet been entered. It will
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Another historical factor that has bearing
upon the question now being presented is
the executive intent regarding the Navajo
Reservation as gleaned from the Executive
Orders promulgated by the various presi-
dents of the United States.

The Executive Order of Oc¢tcber 29, 1878
signed by President R. B. Hayes extended the
Navajo Reservation to the west, as shown
upon Exhibit A, withdrawing the land from
sale and settlement “as an addition to thé
present reservation for Navajo Indians.” The
Executive Order of January 6, 1880, signed
by the same president further extended the
Navajo Reservation “as an addition to the
present Navajo Reservation in said territor-
ies.” It will be noted that both of these Ex-
ecutive Orders @escribe land east of the 1882
Executive Order Reservation set aside for the
Hopi Tribe.

It is sighificant to note that when the Ex-
ecutive Order of May 17, 1884 was signed by
Chester A. Arthur withdrawing lands north
and west of the Hopi Reservation, they were

not made & part of the Navajo Reservation.,

The language employed was “withheld from
sale and settlement and set a.part as a reser-
vation for Indian purposes.”

The Executive Order of January 8 1900
signed by President Willlam McKinley set
aside land west of the Hopi Reservation but
within the 1934 boundaries. Again it was not
reserved for the Navajo Reservation but the
President then employed the words, “with-
drawn from sale and settlement until further
orders.” (emphasis ours)

The Executive Order of November 14, 1901
signed by Theodore Roosevelt withdrew land
south and west of the ‘Hopl Resérvation,
again i$ was not made a part of the Navajo
Reservation, but the President employed this
language,

. be, and the same is hereby, with-
drawn from sale and settlement until such
time as the Indians residing thereon shall
have ‘béen settled permanently under the
provisions of the homestead laws ol the gen-
eral allotment act approved February 8, 1887
(28 Stat. 388) , and the act amendatory there-
of, approved February 28, 1891, (26 Stat.
794).” :

The Executive Order of November 8, 1907,
as superseded by the Executive Order of
January 28, 1908, both signed by President
Theodore Roosevelt set apart ““as an addi-
tion to the Navajo Reservation” land east of

‘the Hopi Reservation with the exceptioh of

a small portion south of the Reservation See
Exhibit B.

The Executive Order of February 10, 1913
“set aside for use of Navajo Indians” land
east of the Hopi ‘Reésefvation. This order was
signed by Presidént Willlam Howard Taft.

On May 7, 1917 President Wilson describes
land west of ‘the Hopi Reservation but it is
sighificant that that ofder did not make it a
part of the Navajo Reservation“although it
recognized some’ Navajo interest therein by
employing the following lahguage:

“Itis hereby ordered that the following.

described lands in the State of Arizona be,
and they are hereby, réserved from all forms
of disposal and set asidé temporarlly until

allotments in severalty can be made to the:

Navajo Indians living thereon, or until such
other provision can -be made Jer thew wel-
fare”’ (emiphasis added)’ ) )

While this Order -was supérseded by the
Order of January 18, 1918 signed by the same

president, the same ‘language’ was mployed .

the additionsl Exeécutive Order bei mdde
“for the sole purpose of correctly” déseribing
the- lands mtended to ‘be withdra,wn by that

Ordez.
We recognize that Congress may disregard

. Execiitive ‘Qrders or confifii the same at its
" wiily -however, the executivé actions prior to

the eégtablishment: of the 1934 Reservation

= haye: more than an interesting significance
+ 1n that there appears to be a uniform action
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on ‘the: pm ot-both the Execullvs ‘Depaft-
ment aid the Congress of the United Stites
to protect the Hopt initerest.

HOPI TRIBAL INTEREST (NOT LIMITED TO

N " MOENCOP1 HOPD)'

The Act of June 14, 1934 (48 Sfat. 960),
among other things, provided as follows:

"All vacant, unhreserved and unappropriated
public lands, Including all temporary with-
drawals of public land in Arizona heretofore
made for Indian purposes by Executive Order
or otherwise within the boundaries defined
by this Agt, are hereby permanently with-
drawn from all forms of entry or disposal for
the benefit of the Navajo and .such. other
Indians as may already’ be located thereon.
(emphasis added)

From the foregalng We must conclude: ..

A. That the Aét ehcompasses all of .the
specified land ‘‘within the boundarles de-
fined by this Act st

.1t will particularly be n.qted tha.t withm the
houndary thus delineated . are -situated . the
December 18, 1882 Executive Order lands,
“withdrawn from settléement and sale, and
set apart for the use and occupancy of the
Mogqui (Hopi), and suc¢h other Indians as the
Secretary of the Interior may sée it to settle
thereon,”

B. That the above described lands were
withdrawn “for the benefit of the Navafo
and such other Indians as may already be
Jocated thereon.” In other words, the above
described lands were withdrawn for the
Navajo and such other Iridians as were then
(June 14, 1934) already located within the
boundaries defined by the Act. ’

There can be no serious dispute concerning
the fact that Hopl Indians were then already
located thereon. The village of Oralbi, has
existed in its present form for at least 1100~
1150 A.D,, giving rise to claims that Oraibi is
the oldest continually inhabited. village in
the United States. In 1582 Antonio de Espejo,
a Spanish merchant from New Mexico, orga-
nized an expedition that eventually took him
through Zuni and on to the Mogui country
where he visited Awatovl, Walpi, Sungopovi,
Misningnovi, and Oraibi. Onate, who had
been sent in 1598 to the Moqui (Hopi), to
gain submission of the Moqul Indians to
Spain and the Catholfec Church, saw the
Moqui farms at Moencopl in 1604. Many of us
know from personal knowledge and observa-
tion that all of the presently existing Hopl
villages were inhabited by the Hopi Indians
in 1934, But to lift the matter from possible
reasonable controversy, the documented rec-
ord discloses that in the closing months of
1932 five meetings at varlous Hopi villages
were held to discuss the then proposed legis-
lation to extend the exterior boundarles of
the Navajo Reservation. The three villages
on the First Mesa (Walpi, Tewa, Shitchu-
movi) favored allowing the land and Agency
situation to remain as it then existed. while
the Second Mesa villages (Mishongnovi, Sip-
aulavi, Shungopavi), and the Third Mesa vil-
lages (Oraibi, Hotevilla, Bababi) except the
“conservation” group at Oraibi, wanted a
distinct Hopi Reservation of much greater
extent than proposed, and a separate Hopi
Agency. Moencopi is one of the villages given
representation on the Hopl Tribal Council
as established in 1936. It is common knowl-
edge that this village existed more than two
years prior to the adoption of the constitu-
tion.,

Thus we see that all of the Hopi villages
were included within the area in guestion at
the crucial time,

Assoclate Solicitor, Richard ¥. Allen, accu-

rately analyzes the situation in the follow-..

ing lapguage:

“It i3 beyond question that Hopi Indians
resided.in the area defined by the Act at the
time of its passage. The history of the Act
discloses heyond quibble that Congress rec-
oguized this fact and included the ‘cther
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Thiddns" provision for the expréss pirpose of
protecting Hopi rights.” (Memorandum
Opinion of Assootate Solicitor, Indlan Aﬂ'atrs,
July 1, 1966) S

Stnce all of the Hopi villages were included
within the described area the Act. in éffect
permanently withdrew the lands for the
benefit of the Navajo and Hopti Indians, and
not just Navajo Indians and the Hopi In-
Alans in and around the village of Moencopi.
There 1s no provision in the Act that any of
the Indians of the ares should be confined in
theéir use and benefit to the. area of lands
they were then occupying and using.

The Act does not refer to the Navajo
Tribe but to.the Navajo Indians. The Navajo
Tribe regards$ its claim to the area in ques-
tion as & Tribal claim, yet the same language
with respect to other Indians they regard as
an individual interest. By. what reasoning
may the one group of Indians be termed as
fish while the.other is termed as fowl? The
theory of the Court in Healing v. Jones de-
termining that the Navajo Interest was a
Tribal interest can be appued with equal
force to the Hopl interest in the 1934 Reset-
vation.

The few scattered Palute Indians, some
now enrolled members of the Navajo Tribe,
present a very different factual situation.
Falr treatment of this group is well pro-
vided in the Steiger Bill.

STATUS OF EXECUTIVE ORDER RESERVATION OF
. DECEMBER 16, 1882, UNCHANGED

The language of the Act, as above analyzed,
is modified by inclusion of a phrase after the
semicolon as follows:

However, niothing herein contained shall
affect the existing status of the Moqui (Hopi
Indlan Reservation created by Executive Or-
der of December. 16, 1882,)

Scrutiny of the modification logically leads
to these conclusions: .

(a) The 1882 Executive Order Reservation
was not excluded from the description of the
land withdrawn for the benefit of the In-
dians specified 1n the Act. )

If the Congress had withdrawn the lands
described in the act, excepting the 1882 Ex-
ecutive Order Reservation, a large number of
the Hopt Indians would not have been “lo-
cated thereon”, However, by leaving the 1882
Reservation within the description and pro-
viding that its status should not be affected,
Congress unequivocally included the Hopis
in the villages of the Executive Order among
“other Indians as may already be located
thereon.” Status is defined as the condition
or position with regard to law. The existing
status is the status quo; thus, we see that the
conditlion or circumstances in which the
Hopi Indians within the 1882 Executive Or-
der Reservation stcod at that time with re-
gard to their property remained unchanged.
Later the Act of July 22, 1958 provided the
means to determine the rights and interests
of the Navajo Tribe, Hopi Tribe and ind!-
vidual Indlans to the area set forth in said
Executive Order (72 Stat. 402). Those rights
wére adjudicated by the United States Dis-
trict Court for the District of Arizona in the
case of Healing vs. Jones, supra..

(b) The beneficiaries of the Act of June
14, 1834 remained unchanged by the modi-
ficatlon.

EXCLUSIVE NAVAJO LAND3

. We admit that it may be argued with some
persuasion that the lands taken from the
Tusayan National Porest, Arizona, by the
Acts of May 23, 1930 and February 21, 1931, as
additions to Western Navajo Indian Reser-
vation may not be thereafter regarded vacant
unreserved and unappropriated public lands,
and were, therefore, not included within the
terms of the Act of June 14, 1934.

It might also be argued that lahds acquired
with Navajo Tribal Funds within the area
for equitable reasons became the exclusive
property of thé Navajo Tribe, These lands are

réterféd. to é.é t' ¢
all outside ‘'of the area
sive Hopi Raservation :

t

July 12, 1960. This Act resulted’
introduction of duplicate bills ih thy
and House (8. 2322 and H.ER. 829!
bills were introduced for the purpos
thorizing the Secretary of the Int
transfef to the Navajo Tribe all of
title and interest of the Unlted Sta
irrigation project works constiucte
Onited Statés within the Navajo Reserv
and for other purposes. When we I
that these bills were before Congress fo;
sideration, and after the Interior Departy
had made favorable reports upon the Leg|
tlon, we objected that this would he:
opposition to the rights of the Hopi‘Ing
within the 1934 Reservation. As a restil
our objection, and. under authorship’ 6f
Hopi Attorney the bills were ameérided:
“except the Reservoir Canhyon and Maene
Tuba Project works,” The framers of the ]
were very careful to avoid any implicatio;
a determination of the rights of the par
as between the Hopi and Navajo Tribe:
other exceptions in the bill exemplify thi
point. It was provided *“that exclusion of Reg
ervoir Canyon and Moencopi-Tuba project:
works from the scope of this Act shall not'be
construed to affect in any way present own,,
ership of or rights to use the land and wa.ter
thereof.” )

This was Ieft for later determination. Sec~
tion III of the Act, also in a precautionary
manner, provided ‘‘the transfer to the Navajo
Tribe pursuant to this Act of any irrigation
project works located in whole or in part
within the boundaries of the reservation
established by the Executive Order dated
December 16, 1882 for the use and occupancy
of the Mogui (Hopi) and such other Indians
as the Secretary of Interior may see fit to
settle thereon shall not be construed to.
affect in any way the merits of the conflict-
ing claims of the Navajo and Hopi Indians
to the use or ownership of the lands within
sald 1882 Reservation.” In this manner, any
implication of a determination of the rights
of either Tribe to the Executive Order Reser-
vation or the Hopi rights in the 1934 Reser-
vation was studiously avoided. The Treaty
of June 1, 1868, is of dubious value to the ;
position cited since by thet Treaty the Nav- &
ajo Tribe relinguished all rights to oceupy £
any territory outside their reservation-as
thereby established. Further the Tribe agreed
t0 make the Reservation ifs permanent home
and agreed as a Tribe that they would not
make any permanent settlement elsewhere.
They also agreed that if any Navajo Indian
should leave the reservation therein des-
cribed to settle elsewhere, they would forfeit
all the rights, privileges, and annuities con-
ferred by the Treaty.

RECOGNITION OF THE HOPI INTEREST

On the 24th day of September, 1969, the 4
Secretary of the Interior informed the Salt 3
River Project Agricultural Improvement & B
Power District, Arizona Public Service Com- i
pany, City of Los Angeles, Department of
Water & Power, Nevada Power Company, and
Tucson Gas & Electric Company as follows:

“The rights-of-way and easements re-

quested in the Application are on lands
within the boundaries of the Navajo Reser-
vabion in Arizona, described, confirmed and
ratified by the Act of Congress of June 14,
1934 (4S Stat. 960). The Solicitor of the
Department of the Interior has heretofore
determined that the Hopi Tribe of Indians
has an inferest in the area described in the
1934 Act. The Solicitor stated that it is not
possible to define the nature and extent of
that inferest.

“Congéquently, bhefore the Department of
the Interior may approve grants of right-of-
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December 2, 1974

way and easements within the area described

in the 1934 Act, it will be necessary that you

obtain the consent of ‘the Hopi Tribe of

Indians by appropriate resolution of its gov-

erning body.”
The Hopi Tribe by its Resolution No. H-
i 44-69 granted the requested rights-of-way on
: the 22nd day of October, 1969. After a care-
ful examination of the title gquéstions in-
volved by the attorneys for the interested
compantes acquiring the rights-of-way the
Hopi Tribe was paid $161,400 for the granting
of the same.

LEGISLATIVE HISTORY OF ‘THE ACT OF

JULY 14, 1934

The language of the Act of July 14, 1934,
is. not. ambiguous. and therefore extrinsic
.aids to construction are not necessary, Never-
~theless, a careful examination of the history
“of. that Act lends little comfort to the posi-
tlon asserted on behalf of the Navajo Tribe.

A brief look into the legislative history of
“the statute creating the 1934 Reservation
-casts light upon the purpose of including
the phrase “other Indians.” -

. In 1932, the Commissioner of Indian Af-
fairs, Charles J. Rhoads, deemed it advisable
establish once and for all the exterior
its of the Navajo Reservation as well as
‘aside specific land areas for the exclu-
e use of the Hopi Indians, A tentative
aft of & bill to be submitted to Congress
to: bring about this end was prépared by the
Bureau of Indian Affairs. The draft, which
defined the boundaries of the Navajo Reser-
: yation, read in part as follows:
‘THAT aill vacant, unreserved and unap-
opriated public lands, including all tem-
withdrawals of public lands in' Ari-
heretofore made for Indian puiposes
executive order or otherwise within the
joundaries so defined' are hereby perma-
ntly withdrawn from all forms of entry or
“isposal for the benefit of the Navajo and
ich other Indians as the Secretary of the
or may see fit to settle thereon * (em-
18l ours)
e phrase “and such ‘other Indians as the
etary of the Interior may see fit to settle
01"’ was a customary one to give the
etary discretion in the matter. It did not
fessarily mean those résiding therein.
ith the exception of a very few individual
ifes, - the only Indians other than the
4J0-living within the boundaries deflned
he. tentative bill were the Hopi.. The
nature ‘61 the words “such other
as the Secretary of the Interior may
0 settle thereon” led Special Com-
ner Haggerman to suggest in a letter to
5 dated May 28, 1932, changing the
g phraseology,.
me that the phrase; "and all other
af the Secretary of the Interlor may
10 settle thereon,” Is necessary in order
Bare: of thée Hopt Indiansi-Might it
féll; however, instead of using that
logy, to so change it as to confine the
dians” to the Hopis, reading per-
mething as follows: For the benefit
=N )" Indians and for the Hopl
‘suc¢H part of said territory as the
- the Intérior or Congress may
(Gdllip Area Office Files)
ssioner Rhoads responded to Hag-
Buggestion of changing the wording
-@ther Indians” in a letter to.Hag-

Bose of giving the Secretary of
dlscr_etionary powers as to the

en care of and defined , .

bill. Therefore, we are ‘atr

fice copy of the bill the follo
8 dr'such other, Ix
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use of these words may lead to contfroversy
in the future. We will take a,ppropriate steps
to correct the copies of the bili accord-
ingly ... (L—A 28237-32 JS)

The views of the Commissioner expressed
by the foregoing letter received immediate

opposition from the Hopi Tribe who peti-

tioned the Commissioner to personally visit
the Hopi Reservation in order to explain in
detail the proposed legislation. (Cl. File
8970-30-308.2. Western Navajos, Part 1) Com-
missioner Rhoads answered the Hopi petition
in a letter of .August 1932, stating that he
would be ubable to travel to the Hopi country
because of previous commitments. The Com-
nmissioner explained to the Hopi in the same
letter the general purpose of the legislation:

The primary object of the proposed bill is
to fix' a définite outside boundai‘y line for
the entire Nava]o reservation in Arizona, be-
yond which rio further land éxpansion can
take place except by purchase. Provision is
made for exchanges and consolidation where-
by private owners of lands within the pro-
posed boundary line can give up their land
holdings to the Navajos and obtaln lands of
equal value outside of the reservu.tlon bhound-~
ary, from the vacant  public domsain,

The only part rélating to thé Hopi Indians
is on page 5 of the draft of the proposed bill
reading as follows:

“Provided further, that the Secretary of the
Interior is hereby authorized to determine
and set apart from time. to time for the
exclusive use and benefit of the Hopi Indians,
such areas within the Navajo boundary line
above defined, as may in his judgment be
needed for the use of said Indians:

This Hopi provision means that should the
bill' become law, the Secretary of the Interior
may, if it appears to the best interests of the
Indians, set aside reasonably large areas with-
in the Navajo boundary for the sole use of
the Hopl Indians. It is not contemplated that
any lands will be so set aside without con-
sultation with the Hopi Indians, and all those
interested in their weilfare. {Cl. File 8870-30~
308.2 Western Nava,]o. Part 1, Gallup Area
Office Files.)

The Commissioner’s  explanation of. the
legislation failed to satisfy the Hopi partic-
ularly since the explanation did not state in
whom the legal title to the Executive Order
Reserva.tlon of 1882 would be vested after
passage of the bill, The Hopi asked Commis-
sionér Rhoads for a full and detailed report
concerning ownership- of the 1882 Reserva-
tion. (Cl1. File 8970-30-308.2 Western Navajo,
Part 1.) The Hopl demand brought about a
revision of the tentative draft.by the Com-
missioner which reads as follows: .
lands . . . are hereby permanently wzthdrawn
from all forms of eniry or disposal for the
benefit of the Navajo and such other Indmns
as may diréady be located tHereon..

Commissiohér Rhoads explained in & Jetter

of -September 24, 1932, that his change, has
been made so as to fully protect the rights
and interests of the Hopli Indians within the
area until such times as they ‘themselves
agree to sonie - définite boundary. liries.
(Classified File 8970—30—308 2 Part 2, Westem
Navajo)

During the latter part of 1932 s6me at-
tempts were made to actually partition the
land between the Navajo and Hopl to settle
thelr boundary disputes. However, there was
no unanimity among the government officials
and the Indian Tribes as to the actual
mechanics of dividing up the lands b

he
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of the Navajo Reservation should contain a
proviso that it will not affect the existing
status of the Moqul (Hopi) Resérvation as
established by the Executive Ordér of Decem-
ber 16, 1882.- (Seeé 'Supt: Edgar K. Miller’s
letter to the Hopt Indians [Gallup Area -Off.
Piles, 304.21) ’

It is quite clear from legislatwe history
that while a further reserva.tion was estab-
lished for the Navajos the express language
of the 1934 statute recoghized not only the
Hopi interestéd in the 1882 reservation but
also their interest in'the other areas outside
of the 1882 reservation. In effect, the bill as
reported both in the Senate and the House
incorporated a letter from the Secretary of
the Interior which states:

“It is of importance to observe here Section 1
contains a: provision safeguardmg -the right
of the Hopi Indians to their lands, whic¢h are
céntrally located within the present Navajo
Reservation.”

This" purpose was accomplished by the
words ‘“However, nothing herein contained
shall affect the existing statug of the Mogui
(Hopt) Indian Reservation creatéd by Execu-
tive Order of December 16, 1882, but the
claim of the Hopi Indians in “ine entire area,
outside of the Executive Order Reserva-
tion of 1882 was also protected by the words,

“and such other Indlans a8 ma.y already ‘be
!ocated thereon.”

SUMMARY

‘1. The" Hépt- Indian interest in the 1934
Reservation is & tribal interest,

2, The Hopi Tribe has an . undetermined
interest: in: all - lands descnbed in the 1934
Reservation except:

a. The Hopi Executive Order Reservation of
December 16; 1882 Which has now heen fully
deternmiined.

b. Lands exclusively Navajo.

(1) Navajo Treaty Reservation (Proclaimed
Aug. 12,1868) (15 Stiat. 667).

This {reaty stated the. lands described.
therein were “set apart for the use and. oc-.
cupation of the Navajo Tribe of Indians,
and for such other friendly tribes or individ-
ual Indians as from time to,time they may
be willing, with the. consent of the United
States, to'admit among them.,”

(2) Land from Tusayan National Forest
(Act 6f May 23, 1930)+ (46 Stat. 378). “Added
to and made & part; of the Western Navajo
Indian Reservation. :

(3) Amended Act of May 23, 1930 (Act of
Feb. 21, 1931) (46 Stat. 1204). Enlarges. the
lands. taken from Tusayan National Forest
and added to Western Navajo Reservation.

(4) Lands relinquished under Sec. 2 -of
Act of June 24, 1934 (48 ‘Stat. 960). This
Act provlded that any puva.tély oWned lands

. 3..The sta us of the Execu_ ve
ervation of December 16,1882 was .not
changed by the Act of June 14,1934, -

4. The interest of the Hopi Tribe in the
1934 Reservation has béen: ‘recognized by the
Secretary of the Interior of the United States
and public utility companies  acguiring
rights-of-way over and upon said regervation.
5. The undetermined interest of-the

b that the Senator does
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to the page because it does not
ere?

My, FANNI
deceivirig anyone about the facts in this
case. Everything is very clear.

Mr. ABOUREZK, Will the Senator be

ind: enough to refer to the page num-
ber? =

Mr. FANNIN, As far. as the Walker-
Dalton line—I think it has beén sald
onece——in-~1833,- just -1 year. before. the,
passage .of . the act, on July ‘14, 1934,

Superintendent-- Walkez-' and Wllliam'

Dalton, Sf <+ -

My, AB UREZK Which letter is theﬁ o

eading from?
From' the information,}
o the Senator. from South

please be more speciﬁc? :

S Mr, FANNIN I.will send the Senator
a copy of this particular document. -

Mr. ABOUREZK. Thén, will the Ser-
ator concede that it is not in the infor-
mation sent to me?

Mr. METCALF. Mr, President, the rec-
ord speaks for itself. I am prepared to.
yield back the remainder of my time on
this amendment, if the Senator from

New Mexico is prepared to yield back the

remainder of his time.

Mr. MONTOYA. I just want to make
one short statement, -

-Before I do that, I would hke to ask
for the yeas and nays on the pending
amendment, and any amendment there-

to.

The PRESH)ING OFFICER. Is there a
sufficient second? There is a sufﬁcient
second.

The yeas and nays were order ed.

Mr MONTOYA. Mr. President, I have
3 modification to the amendment that
I send to the desk and ask for its imme-
diate consideration.

The : PRESIDING OFFICER. Is there
objection to the modification of the Sen-
ator from New Mex1co" The Chair hears
none.

- Mr, MONTOYA It-is a modification
by way of section (), to the first part of
my amendment.

The PRESIDING OFFICER. The mod-
ification will be stated.

“The legislative clerk proceeded to read
the modification.

Mr. MONTOYA. Mr. President, I ask

- unanimous consent that further reading

of the modification be dispensed with.

The PRESIDING OFFICER. without
objection, it is so ordered.

Mr. MeonTov¥A’s modification is as
follows:

At the end of the amendment after sec. (1),
add the following new subsection:

(e) The Secretary of the Interfor s au-
thorized to pay any or all appropriate legal
fees, court costs, and other related expenses
arising out of, or in connection with, the
commencing of or defending against, any ac-
tion brought by the Navajo or Hopi Tribe
under this section.

Mr;, MONTOYA. The modification is
merely @ subsection which reads as fol-
lows, in addition to my amendment:

The Secretaty of the Interior is authorized
to pay any or all appropriate legal fees, court
¢costs, and other related expenses atlsing out
of, or in:¢onhection with, the commencing

NIN. i have no intention of

of, or defending against any action brought
by “the Navajo or Hopi Tribe under” thfs
séction:

Ts- the modlﬁcation accepted? I can

" modify it as a mattex of right, is that

correct?
CALF The yeéas and nays

_ havel been ordered.

Thé PRESIDING OFFICER. There has
to be:unanimeus consent.

“Mr, METCALF: We did-not know what.

the amendfnent wads and it had not been

‘réad. Tam not proposing to object to this

amendment.”

“The PRESEDING OFFICER (Mr. BARI-
Lirs) . The Chalr would like tg say.that
the Chair asked: if there was abjection
and none was heard. The amendment has
been modified.

‘Mr. METCALF. Hereafter I am not go-
ing to agree fo any unanimous- consernt
request until we know what the stbject
of the, unanimous consent is. Yeas and
nays were ordered on.the apdendment.
The amendment could not be modiﬁed
without - unanimous. consent. :

The PRESIDING OF'FICER . The.
Senator is correct.

Mr. METCALF. We did not know
what the modification was.

Mr. MONTOYA. Mr. President, I sub-
mitted the modification to the distin-
guished manager of the bill,

Mr. METCALPF. I am . not going to
object to the modification, but I am go-
ing to object in the future to any unani-
mous-consent agreement until I know
what the unanimous-consent agreement

"'The . PRESIDING OFFICER. The

© Chair ‘would like to state the Senater

from Montana is.correct. The clerk did
not read the modification. The Sena-
tor from New Mexico asked that it not
be read. It was not read,

Mr. METCALF. I agree .with the
modiﬁcation I believe that the attorniey
fees should be paid in the event that
his amendment is agreed to. My argu-
ment i§ net with the Senator from New
Mexico. My argument at the present
time is that we have submitted to us
a unanimous-consent request before we
know what the proposition is upon
which we are agreeing. :

. Mr, MONTOYA. I want the record
to clearly show that we did submit the
modification of the amendment.

Mr. METCALF. I overlooked it, and
1 apologize.

Mr. FANNIN. This Senator did not
réceive & copy of the amendment.

" Mr, MONTOYA. It is right there.

The PRESIDING OFFICER. The
time of the Senator from New Mexico
has expired.

Mr. METCALF. I did not object to
the modifieation.

Mr. MONTOYA. In view of the col~
loguy which has taken place, may I
address myself fto the Senator from
Montana? Will he yield time on the bill?

Mr. METCALF. I did not understand
the question. Do I have some time? -

The PRESIDING OFFICER. The
Chair would lke to state that an ob<
jection at this time comes too late, The
amendment has been modified by unani-
mous consent,

_suggestion.

Me:hco has_

tor “from New Mexico
may need to propound

Mr, MONTOYA T néed abo
utes. Will the Senator yield me:
utes? _

Mr,-METCALF, I am glad
minutes to the Senator fror
Mexico.

Mr., MONTOYA I thank the
guished . Senator from Montai

Mr, President, we have heard o
bit. of argument here thi
Most of the argument ha
toward . what we call the ]
and the legislative and judicial p
ings or history which have:set
réspect to the joint use area.

‘My amendment does not deal wit
specific area. My amendment des
an area immediately to the west
so-called Joint use.area which wa,
ated in 1882 by Executive order of
dent Chester - Arthur. The area: with
which I deal in my amendment is an ar
that was designated as an extended pi
of the Navajo Reservation by the ¢ of .
1934. . -

There has been much to do about cour 3
decisions having been defermined wi
respect to the rights of the Navajos vig«

a-vis the Hopi, and vice versa. I say
categorically that there-have been no-
judicial decisions with respect to - the
Moencopi area, the extension of the
Navajo Reservation which took place
under the legislative act of 1934. ;

What are we giong to do if we sus- >
tain the committee position? We are.gox: -
ing to say to the world that in 1934, the
Congress of thé United States gave this
land, by way of an exterision thfough
Ieg:s]at:on to the Navajo Tribe. Now, i
1974, by legislative flat, Congress is tak=
ing it away from the Navajo Tribe and
awarding it to the Hopis. I hate to use
this term in this debate but some would
S8y ——-

Mr. FANNIN, Mr. Presidént, will the
Senator yield?

Mr. MONTOYA. I will yield on the
Senator’s time.

Mr. METCALF. The Senator from
New Mexico is talking on my time.

I am delighted to yield to the Senator
from Arizona.

Mr. FANNIN. Mr. President, I should
like thé Senafor from New Mexico to
explain how the Government gave that
land to the Navajo Tribe in 1934,

Mr. MONTOYA, In the first place, I
might say that throughout the years——

Mr. FANNIN. If the Senafor can be
specific.

Mr. MONTOYA. I am going to answer
the question.

Throughout the years, by Executive
fiat or by rulings or concessions by the
Secretary of the Interior, there has been
impliedly an extension of the Navajo
Reservation.

. Under the 1934 act, the Moencopi area
was set aside as an extension of the
Navajo Reservation, on the same terms

NNO011501



December 2, 197}

and conditions as was the 1882 act by
Presidential Executive order——

The PRESIDING OFFICER. The Sen-
ator’s 3 minutés have expired.

Mr. METCALF. Mr, President, I yield
myself such time as I may need. -

The exact phraseology of the 1934 act
establishing the reservation was “to the
Navajo and such other Indians as may
be located thereon.”

As the Senator from Arizona (Mr,
GoLpwaATER) has suggested, the Hopis
were the other Indians that were located
thereon.

Does the Senafor from New Mexico
need 2 couple of more minutes?

‘Mr. MONTOYA. Yes. I would like to
have a couple of more minutes, and I
will discuss the aboriginal claims of the
Hopis.

. Mr. METCALF, I am delighted to yield
2 minutes to the Senator from New Mex-~
fco.
“ _'Mr. MONTOYA. I thank the Senator
- from Montana. I would like to have an
explanation from the Senator from Ari-
zona as to what that 1934 act meant and
whether or not we are retroceding in our
- steps by virtue of this action.
&% = Let us argue a little about the aborig-
inal rights of the Hopi vis-a-vis the
Navajo.

HOPI LAND CLAIMS

The Hopi have argued that they have
% better historic clafm than the Navajo
. to the land of the Moencopis and the
-1882 area. In support of their position,
théy cite a finding of the Indian Claims
Commission that they, the Hopi, were
e aboriginal inhabitants of a large
éa extending well beyond the bounda-
of both the 1882 and the Moencopt
and encompassing a region which
most as large as the entire western
f the present day Navajo reserva-
n.. This “we were first” argument
ust be placed in proper perspective.
th the Hopi and the Navajo have old
honorable claims on the land. The
have wandered intermittently
h the area since pre-Columbian
the Navajo, in their shorter
've effectively settled and used
graze their sheep.

e point out that my own State of
:Mezxico was aboriginally dominated
he-Navajo, Apache, and Pueblo In-
8. 88 determined by the Indian
Commission. Yet I do not believe
sontemplates giving New Mex-
do, or any other southwestern

an groups. Why then should it
honor the aboriginal c¢laim of
nal Indian groups. Why then
chose to honor the aboriginal
the Hopi to the Moencopi area?
original claims are far too
far too old to offer any guid-
the settlement of this contempo-~

te. The Senate should remem-
_pertinent history in the

of Congress. ™

me privilege that we are
opi” with' respect, o’ the
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ncluding Arizona, back to aborig-.

f lahd dispute begins withr
‘asking in this_ amendment.
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The PRESIDING OFFICER. . The
Senator’'s time has expired.

Mr. METCALF. Mr. President, how
much {ime do I have remaining?

The PRESIDING OFFICER. The
Senator has 3 minutes remaining.

Mr. METCALF. I am delighted to yield
3 minutes to the Senator from Arizona.

Mr. GOLDWATER. Mr. President, in-
asmuch as aboriginal title has been
raised, I will not dispute the fact that the
Navajo, either under that name or some
other name, may have lived in what is
now New Mexico before they lived in
Arizona. However, I will recall this little
bit of history.

When the Spaniards ﬁrst visited what
is how New Mexico and what is Arizona
in 1540 and 1542, there was no mention
made by any of those wandering Span-
iards about the Navajo, the Navaji or
any other name, even their own name
Dineh. But they did recognize the Zuni
Tribes, the Pueblo - Tribes, and the
Moquis. The Moquis, as we know them
from ancient times, were the ones who
came up from Mexico, probably 3,000
years ago, and settled all through upper
Sonora and lower Arizona. They prob-
ably at one time were part of . the
Subaipori Tribe and probably built the
giant ruins at Casa Grande, and the late

Hopis who came up a,round 780 to 800

built many of the Mesa ruins:we now
see in the Black Mountain area.

There is no question that the Navajo
came to this country many, many years
ago, probably among the first wave of
Indians some 10,000 years ago. They are
related to the Eskimo; they are related
to the Apache; they are related to tribes
in the East. But the Hopi have occupied
this land long, long before the Navaljo,
and I suggest that aboriginal title right
hag a great bearing in the decision of this
body.

The PRESIDING OFFICER. One min-
ute remains.

Mr. METCALF. Mr. President, I yield
1 minute and such time on the bill as
may be required to the Senator from
Arizona.

Mr. FANNIN. Mr. President, I think
we should clarify what was in the 1934
act, showing that the land was in trust

for these Indian residents. It stated: “to.

the Navajo and such other Indians as are
Iocated thereon.”

It is very clear in that respeet, so far
as the 1934 act is concerned. .

So far as the Bureau of Indian Af-
fairs iIs concerned, James Stewart, then
the Director of the 3ureau of Indlan

Lands and Minerals Division, went to the.

Hopi Reservation and made an explaha-
tion of the proposed bill, which never
passed Congress. At that time, an affi-
davit by Stewart was submitted. It was
submitted to our committee, and it is in

the hearings. He concluded that the Hopi:

should be given nearly 1 million acres in

the Moencopi area rather than the 243 -

000 in the committee bill.

1 think it is very clear that we should-
not try to confuse the issue. The 1934

act 1s specific, and it is not in any way
iesti

o far &s ihe present legig«
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The PRESIDING OFFICER. All time
ha,s expired.

Mr. ABOUREZK. Mr. President, I yield
myself 3 minutes on the bill.

The PRESIDING OFFICER. The Sen-
ator from South Dakots is recognized.

. Mr. MONTOYA. Will the Senator yield
at this polnt, briefly?

Mr. ABOUREZK. Yes, I yield.

Mr. MONTOYA. Mr. President, if we
are going to cite what different individ-
uals have said about entitlement of the
Hopis or the Navajos, let us go into the
hearings I do not recall what page it is,
but I have a statement which quotes the
report of Gov, H. J. Hagerman, who was
commissioned by the Secretary of the
Interior to make a study of the Navajo-
Hopi land dispute or problem. With re-
gard to the so-called Moencopi area, the
area we are dealing with in this amend-
ment, he wrote to the Comnnssmner of
Indian Affairs as follows:
--I...recommend that the areas as a,pprox-
imately designated on the inclosed sketch:
map be set aside and fenced for the exclu-
sive lise 6f the Hopis. . .

An area of about 28,000 acres adjacent to
and south of the Moencopi village, most of
which will be contained in township 31
north, range 11 east Gila and Salt River
meridian.

I do not want to read any more from
this report, because it appears in the
hearings. I merely wish to emphasize
that a duly appoihted individual, com-
missioned by the Secretary of the Inte-
rior and the Commissioner of Indian Af-
fairs, made this report, thus restricting
the entitlement of the Hopis to a lesser
area than what my amendnient contem-
plates giving them.

Mr. FANNIN. Mr. President, will the
Senator from Montana yield to answer
the statement the Senator from New
Mexico just made?

The PRESIDING OFFICER. Who
yields time?

Mr. METCALF. Will the Senator from
South Dakota permit me to yield to the
Senafor from Arizona.to réspond to the
Senator from New Mexico?

“ Mr. ABOUREZK. It is on the Senator's
ime.

Mr. METCALF. I yield to the Senator

froni Arizona.
Mr, FANNIN. I thank the: -
gulshed. Senator from. Montana, - .-
In answei to the Senabor from New
Mexico, I know that he is very certain
of his facts, but the statement. econcern-

distin-

ing MF. Hdgérman was an erroneous.
conclusion. It has all been brought out
in the testimony. There is full testimony.
in this regard. I am sure that if the Sen-"

abor will read the full statement, he will

discover that this conclusion was made-

erroneously.

Mr, ABOUREZK. Mr. President, 1

yield myself time on theé bill.

To talk about aboriginal title in the'

Moehcopl sdrea disregards the vested

which’ gave “the Moe

Navajo. - Indians

dians as. resid
The 8736t

g
n determined. If 'we want to talk

title in the area. That. Wasdveste_d in

"of each tl'lbe have‘

about aboriginal title, I wonder if any.
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" of the Senators here would be willing to

give the original lands to whoever had
aboriginal ‘title to Phoenix, Ariz., and
to Billings, Mont., back to those people
who'had aborigmal titles?

Mr. GOLDWATER. If the Senator will
yield, I say that there are suits in the
courts now to do just that.

Mr. ABOUREZK. Is the Senator go-
ing to argue in favor? Is the Senator
willing to give it back to those thh ab-
original title?

Mr. GOLDWATER: If the courts say

that they go back to the Indians; I am -

not going to argue with the couirts.” < *
Mro METCALP, Will the Sena,tor from‘
South Dakota yield? - :

‘Mr.. ABOUREZKI asked if the Sena‘«

tor is willing to~give them back; and ¥

think:that: the aﬁsW’er is no. The Sena-
tor obviously s tiot-going to do that.

‘We have a vested title, vested by the
1934 act, the amount of acreage undé-
termined, and it is folly to try to say
otherwise. To give every single acre to
a tribe that has an amount undeter-
mined in there is unfair on the part of
Congress.

I reserve the remainder of my tlme

Mr. METCALF, Mr. President, I yield
myself one-half minute to respond to
the Senator from South Dakota, who
refused to yield to me.

The only reason we passed the Alaska
Native Claims Act is because of aborig~
ingl title. We overturned vested title.
That was one of the greatest rewards
that we have given to native claims in
my memory in the Congress of the United
States. We disregarded vested title in
that case and said that aboriginal title
is the evidence that we are going to lock
to in order to do justice to native claims.

Here we have two Indian tribes, one
of which has aboriginal title .that dates
back almost to time immemorial, and
the other of which has title that just
dates back to the beginning of the 20th
century. It seems to me that to argue
about vested title, the distinguished
chairman of the Subcommittee on In-
dian Affairs is arguing against the bene-
fits to the very Indians that he is try-
Ing to represent.

The PRESIDING OFFICER. Who
yields time? .

Mr. METCALF. Mr. President, I am
prepared to vote on the amendment or
to ask for a vote. As I understand it,
under the unanimous-consent agree-
ment, we cannot vote until after 4
o’clock. _

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. MONTOYA. The yeas and nays
have been ordered.

Mr. METCALF. The yeas and nays
have been ordered.

A parliamentary inquiry, Mr. Presi-
dent.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. METCALF. Do we move forward
to another amendment?

The PRESIDING OFFICER, That can
be done. The bill is open for subsequent
amendment.

Mr, MONTOYA.,
ameéndment:

I have another

CONGRESSIONAL ! RECORD = SE!

Mr. . METCALF, All - debate on :the
pending Montoya amendment is: con-
cluded? ]

The PRESIDING OFFICER. The Sen-
ator is correct, unless time is taken off
the bill in the future between now and
4 o’clock.

Mr. METCALF. May there still be de-
bate on the Montoya amendment or any
subsequent amendment under time allo-
cated for the bill?

The PRESIDING OFFICER The Sen-
tor is correct. ;-

:Mr. MONTOYA., Mr Pres1dent I send
to the desk an amendment. which I offer
in behalf of myself, the junior Senator
from New Meéxico (Mr. DomEeNIcI), the
Senator from South Dakota (Mr. Mc-
GOVERN), and the juhior Senator from
South Dakota (Mr. ABoUREZK), and ask
for its  immediate consideration, '

The PRESIDING OFFICER. The clerk
will state the amendment.

The assistant legislative clerk read as
follows:

On page 24, line 22, after “lands shall,” add
“subject to the provisions of subsection (b)
of this section.”,

. Mr. MONTOYA. Mr. President, I yield
myself such time as I may require under
this amendment.

The question that lies at the heart of
this amendment is, once again, a ques-
tion of relocation. It deals with the 1882
area about which we have spoken inter-
mittently during the debate on the pre-
vious amendment.

In the case of the Moencopi amend-~
ment, just passed, we were talking about
the relocation of 1,200 to 2,000 Indians.
Now we are talking about the removal of
up to 8,500 Indians. .

The bill itself talks about relocation In
section 6. This section sets forth eight
guidelines which the U.S. district court
must follow when and if the time comes
when it must partition land within the
1882 area.

Mr. President, I am happy to note that

there is no Senator who favors rélocation
as a reasonable and humane method of
social policy. The members of the In-
terior Committee who heard the testi-
mony on this problem are those who
favor this solution least of all. Their
aversion toward the brutal techniques of
the 19th century is reflected in section 6,
guideline (b) which directs the district
court to draw boundary lines separating
the Navajo and the Hopi sections of the
1882 area in such a way as to “minimize
and avoid undue, social, economic, and
cultural disruption, insofar as practica-
ble.” :
‘The - committee deserves to be com-~
mended for including this language in
guideline (b). Its effect should be to re-
duce significantly the number of Indians
who will be forced from their land. And
it should lower the social temperature in
which this land dispute settlement is car-
ried out.

That number and that temperature
could be reduced even further, however,
by the inclusion of similar language in
one of the other guidelines—guideline
(d). Guideline (d) provides that as the
court divides the land, it should award
to each side land which is “equal in acre-
age and quality, insofar as practicable.”

'In other words, the court

Deéem

to split the land on
basis as possible.

Our amendment: simply
district court judge to take
ity of social, economic, an
ruption into effect as he de
to split up the land.

Let me make the point ve
guideline (b) requires the dist
judge to take social, economie,
tural factors into consideratit
draws on a map the boundary:
arating the Navajo and the H
What we are proposing-is to aif
guideline (d) to require that sami
to take these very same con
into effect as he decides how i
to give to each side.

Understand that we are not a
ing to give the district court: jiig
authority to award a dispro
share of land to one tmbe at the i

requirement to divide the land
It will simply subordmate this’

nomic and cultural disruption.
I suppose that someone might

from a strict 50-50 split is contrary
Healing against Jones and contrary
the intent of the Interior Committg
But such an assertion would be wroy

The committee itself very clearly: és
templates the likelihood of a less-tham
perfect division of land. The proof of {his
is in section 6(d) in the provisos, Let
read them to you:

Provided, That, if such partition results
a lesser amount of acreage, or value, or-
to one tribe such differential shall be
and finally compensable to such tri
the other tribe, The value of the land £
purposes of this subsection shall be
on not less than its value with impr
ments and its grazing capacity fully restor
Provided further, That, in the determinat
tion of compensation for any such differens
tial, the Federal Government shall pay.
difference between the value of the parti
ular land involved in its existing state
the value of such land in a fully resto
state which results from damage to the 1
which the District Court finds attribut:
to a failure of the Federal Government to
provide protection where such protection
or was required by law or by the deman
of the trust relationship.

Why did the Interior Committee writg
that language into the bill if it did not
believe that one tribe might end up with
sightly more land than the other? Why,
then, should the committee’s spokesmen'
object to this amendment on the grounds:
that it might cause a minor deviation’ =
from some ideally perfect split of land?
The point is that they should not obiject..

Other guidelines in section 6 give fur-
ther direction to the manner in which-
the land is to be partitioned. Guideline
(e) calls for the land to be partitioned
in such a way that it will be contiguous,
to the reservation of the tribe which is
to receive it. Guideline (f) requires that
the land partition “follow terrain which
will facilitate fencing.” This sounds very
reasonable to me, but it leads me to ask
whether it is more important to guaran~
tee that the land be contiguous and be
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easy to fence than it is to avoid “social,
economic, and cultural disruption?”

I do not believe that it is.

Mr. President, this amendment is a
minor one. Some may even call it a tech-

nical amendment. But its intention s

very clear and very important. It is in-
tended to give the district court a small
measure of discretion in dividing land so
as to avoid relocation of long time in-
habitants.

In closing, let me reiterate that this
amendment seeks to reduce as much as
possible the necessity of relocation, It
seeks to do nothing else. We must re-
member that there can be no solution
to this problem which holds less likeli-
hood of success than relocation; no solu-
tion which threatens more to turn into
disorder than relocation; no solution
which is more insensitive to the infa-
mous history of the Long March and the
Tiail of Tears than relocation.

To whatever extent we ¢an avoid all of
that, we should. I urge the adoption of
the amendment, and I hope the commit-
tee will approve it.

Mr. METCALF. Mr. President, the
committee certainly does not approve of
this- amendment, It is not a minor
amendment. It cuts out the very heart
o'; the bill.

+1 call attention to the fact that we
heretofore have been talking about the
Moencopi provision, but now we are talk-
ing about the joint-use area.

hope to have something in addition
i

,,ld to the Senator from Arizona (Mr.

FANNIN I t.ank the distin-
i hed Senator from Montana.
&1 would say to the Senator from New
o that I think his figure of 8,000 is
misleading. I do not know where he
e figure. The administration counts
i for both the joint-use and the
eéncopi areas. The fact is, I think we
gree, that no one knows the popula-
for certain, and that is why the
tee mandated a census after the
on is ordered.
bage 30 of the committee report, in
2xt-to-the-le-t paragraph, it states:
mmittee wishes it clearly under-
at the flexibility provided in this
‘18 not to bé interpreted as an in-
develop a final adjudication of
t use area dispute which containg a
lally tinequal division of lands., In-
¢ flexibility is provided to allow a
rergence from the equality staud-
ecessary, in order to honor the other
3..in section 8. For example, the
Xpects that, if, in designing a
plan, it is discovered that a minor
ce-from an equal division of acres,
r both would clearly result in a
boundary lines which would pre-
¢ or the other tribe a particularly
Opulated area, thus significantly
- necessity for relocating house-
inimizlng “social, economic, and
ption” as called for in the
ine (subsection (c)), then the
ided in the “insofar as is prac-
would permit that division
isc:l calling for compensation

dént, what this amendment

ut one stipulation ahead of
not, I am sure, the in-
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tent of the committee, nor do I think it
is the intenf of the Senate, to so provide.
I do not think it would be fair to give
one criterion preeminence over all others.
I hope the Senator will understand that
this is just exactly what would happen.’

Mr. GOLDWATER. Mr. President, will
the Senator yield me a few minutes of
time?

Mr. METCALF, Mr. President, I yield
2 minutes to the Senator from Arizona.

Mr, GOLDWATER. Mr. President, in
listening to the explanation of this

-amendment, it sounds very nice. But as I

understand it, it would merely transfer
subparagraph (b) under the provisions of
subparagraph (d), which, if I understand
correctly, would result in the Navajo
winding up with either more land than
they have now or more land than the
Hopis have.

The figure of 8,500 Navajo, which the
Senator used to quote the number who
will be moved, I rather dispute. I wish
I had a more accurate figure. I have
flown over that area and taken pictures,
trying to make a computation of how
many people might be down there.

We are talking about a seniinomadic

‘people, and they may live there in the

summer, but when the winter snows come
they move somewhere else where it is

warmer. I have never heard a figure ap<

proaching 8,600, although I have heard
the president of the Navajo Tribdl Coun-
cil use as high as 15,000.

Mr. President, let me make a couple

of points on. this effort to change the.

whole meaning of the bill.

‘The Navajos have been using this land
for years and years. This is not some-
thing that has happened lately. And the
Hopis have been disputing the use of this
land for years and years. But nothing
has come of it.

Even four court decisions have been
defied by the Navajo, and as I mentioned
earlier, I understand they are now paying
$250 a day under order of the court be-
cause they will not obey the court.

It is my understanding that the Nav-
ajo nation has even issued trading post
permits on ‘Hopi land, dand that if the
truth were known, they owe the Hopi
Tribe about a million and a half dollars
for this action, which in my opinion is
completely wrong.

“Ne hear a lot of falk about forcing
people to move. I do not think we need
to force people to move. I think this
thing can be settled. But I will say, as
one who has tried to get thie two tribés
together for nearly 20 years, that I see no
hope of getting the Navajo people, un-
der their present leadership, to sit down

with the Hopis and work something out -

whereby nobody is going to be hurt.

I think it can be done. But the Navajo
leaders have repeatedly refused to .sit
down with the Hopi leadérs and work
something out. I do not think they have
the best interests of the Hopi at heart.
In fact, I doubt very much if the present
leadership of the Navajo people have
the best interests of their own tribe at
heart.

I hope that this amendment would be
defeated. I think we have discussed this
broad general purpose of the: bill: long
enough throughout the yeai‘ e'have
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listened to the court decisions, we have

listened to the experts on the subject
and, I think, it is up to us as a legislative
body to make the move that is needed.

Mr, METCALF. Mr, ‘President, the

Senator from New Mexico cited some bill”

and tried to use that citation as his idea
of what the committee intent was. But
the commitiee has expressed its intent
in specific language in the report.

On page 30 of the report—and I call
this to the attention of the Senator from
South Dakota so that he may read.it—
it provides:

Thua, the Committee recognizes both the

responsibility to provide partitioning au-.

thority and, If judicial adjudication should
become necessary, thé likelihood that such
authority would bé exercised. The Commit-
tee, however, fully understands that this
particularly potent authority, once exércised,
will structure substantially the remainder
of the provisions of any judicial settlement.

" That is why this is not a minor amend-
ment but sir: Jkes at the very heart of the
bul :

. Then the réport goes ahead and say»

The committee does believe that, if the’

judicial settlement is to be equltable and
fair, any division of ‘bhe lands of the joint
use aréa miist’ be’ ‘equal.’

That is a flat st;atement of the maJm ity
opinion of the committee.
.Iwant to call to the Senatm s attentlon

that while the Moencopi madtter came up.

on a 9-to-6 vote, that came up on a

10-i0-3 vote, and .the chairman of the.

committee voted in favor of the proposi-
tion that is xn the committee bill at this
time.

That is the U.S. Supreme Court
decision—

The very definition in the Healing decision
of the interest of the land as “joint, un-
divided, and equal” alsg strongly suggests

that, if the inferest is to be divided, it is

t6 be done on an equal basis.

That is what the committee said; that
is what the district court said and the
U.S. Supreme Court affirmed; that

is what all the witnesses . who have

testified before the committee have said,
that we have to have an equal division.
The amendment of the Senator from
New Mexico would strike gut this equita-
ble and equal division, this proposition
that all are going to share in the mineral
rights and eliminate all the work, all the

concentration, all the efforts that the

various - peaple on the committee have
devoted, not only: this year but in past
years, to the solution of this problem.

I strongly urge the defeat of this
amendment

Mr, MONTOYA Mr. Presxdent W11]
the Senator yield to me for a mxnute?

Mr. METCALF. I would be delighted
to.

Mr, MONTOYA I wish to put a. ques-
tlon

The PRESIDING OFFICER. The Sen-r

ator from New Mexico.

‘Mr. MONTOYA. May.I say most re-
spectfully that” I intend nothing else
than what I said with this amendment,
and I think it merely reinforces and em-
phasizes the approach the committee is
making by virtue of the provisions and
guidelines set out in section 6,

«Now, let me read the section to which
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titioning of lahds in the joint use area shall
be established s0 as to include the higher
density population areas of each tribe with-
in the portion of the lands partitioned to
such tribe to minimize and aveid undue so-
cial, economic, and cultural disruption inso-
far as practicable.

Now, this is a mandate to the court
whén it engages in dividing the lahd and
establishing the - boundary lines. My
amendment will merely say that in any
partitlon of - the surface rights fo the
Joint drea, ‘the same ares, the lands shall,
subj

insofar as is. practzcable be equal in acre-

age and quality. -
T -do:not ‘see: inconsistency with

the text of the guidelines contained in
section 8. I think this fortifies the sec-
tion to the point where the judge will
have to concern himself not only with
section (b), not only with section (c), but
also with section (d), and I see no in-
consistency. I see no derogation from the
rea] thrust of the guidelines and the par~
ticular section 6. That is the point I am
trying to make. ’

I fail to see in the argument advanced
by the Senator from Montana that I am
doing an injustice to the very letter and
spirit of the particular section the com-
mittee brought out in the committee bill.

Mr.” METCALF. Mr. President, the
committee has devated almost five pages,
from page 26 to page 31 of the commiti-
tee report, to an explanation of the
guidelines by which these particular
sections 5 and 6 should be implemented.

The atheridment of the Senator from
New Mexico highlights one of those
guidelines, one of those subsections, and
does not take into consideration the rest
of the subsections.

We have said we laid down these guide-
lines, subsections (a), (b), (¢), (d), (e),
), (g), and (h), and he highlights one
of them and says, “We are going to look
at this over all the other propositions.”

We believe that equity, in accordance
with the judicial decisions involved, de-
mands a$ nearly as is possible equal
division of the lands, and we believe that
equity, as nedrly as possible, says that
we should have the mineral rights jointly

held and jointly administered. We have
said that in these various sections, and
we laid down these guidelines.

Instead the Senator from New Mexico
would put one of the guidelines ahead of
all the others. I do not believe that is
what the committee intended. I do not
believe that is what the court intended.

We said that you should do things in
accordance with (a), (b), ©), (D, (o),
(f3, (g), and (h), and we have explained
that in several pages in the report. 1
think it is clear in the report, it is not
subject to explanation or analysis, and
the committee report speaks for ifself
here, and it speaks for itself in an analy-
sis 6f the three-judge district court de-
cision that divided thisland.

So the Senator from New Mexico has
talked about adjudication in the pre-
vious amendment, but there has been ad-

ject to the provisions of sibsection
(b) of this section which I have read,

im. G

ered thxs and declded that therg should
be variolis subsections taken into con-
sideration in the guidelines, and I cér-
tainly’ do not think we should minimize
these other considerations and highlight
Just this one.

Mr. ABOUREZK, Mr. President, will
the Senator from New Mexico yield?

Mr. MONTOYA. I yield to the Senator

from South Dakota such time as he may |

require.. ...

My, ABOUREZK. Mr. President, I
want to speak, first of all, very briefly
on the contents of the committee report.

The Senator from Montana relies very
heavily upon what is said in this report,
especially on page 30. Let me read from
the report:

The oommittee does. believe that, if the
judicial settlement is to be equitable and
falr, any division of the lands’ of the joint
use area must be equsl.

- He relies,_heavily on that sentence.

Let me say, as a meémber who sat
through every single word of testimony
and every minute of markup of this bill,
that that is not what was decided in the
committee. This report was prepared by
the committee staff, and it is no secret
that I have no control over what the staff
writes, and apparently the committee
has no conftrol aover what the staff writes
so far as the report is concerned. It is
totally contradictory to what was de-
cided by the majority of the members of
the committee.

To refer specifically, to give specific
evidence of that fact, we discussed in
the committee the language of partition,
and we agreed in the committee that if
we were to have a meaningful negotia-
tion between the Hopi and the Navajo
prior to an imposed settlement, that we
could not write in the terms of that set-
tlemen, It would be ahead of time be-
cause it would preordain the terms of
the settlement, and we wanted to avoid
that.

Yet, in agreement with that, at my
suggestion, in using the phrase “in the
pariition” in each one of these sections,
they changed the word to “any” parti-
tion, recognizing the fact that the par-
ties or the court, whoever it might ap-
point for master, might decide that there
would be no partition, some partition,
total partition. But certainly nobody in
the committee agreed to the fact that
there would be an equal division of the
land, and that is totally erroneous and
totally misleading, and I ai sorry it had
to refer in the report. It is reviewed in
my separate views in the back part of the
report.” ]

Now, let me try to express what Sen-
ator MonToYA’s amendment is attempt-
ing to do.

What it is attempting to do is what
appears in subsection (b) of this section,
and that is that when and if there is a
partition of the land, that those who
decide upon the partition must fry to
minimize and avoid undue social, eco-
nomic, and cultyral disruption msofar
as practicable, -

Now, what is wrong with that? If we
are to be humane in all the plenary

anthropologist hired by the N
go down and do a study of a fo
location of the Navajo people. 7]
on page 2 of his typewritten state
I do not know what page it is in th
ings record.

He says:

Almost without exception peopl
forced relocation.

We did not need an anthropolog;
tell us that, we can take judicial
of that.

He goes on to say:

Where resistance falls and. relocatio
curs, the resulting trauma is very &;

1 think we probably know that Wit
an ahthropologist telling us.

Now, I Want to continue with hi
ment:

Indeed, it is difficult to imaglne a"
grievous insult to & community than:
forced to leave a beloved habitat.

This §s especially true of illiterate.
and of the elderly who have lived
lives in a single rural communi
this would include the majority of the
people in the Joint Use Area, includin
who have formed deep attachments to
homes and to the land, it applies espe
to Navajo women.

He goes on to describe that the
it would be especially a great h
on Navajo women Is because of t.
of descent and the line of inherit
from Navajos which go through
matrilineal side of the family.

Mr. President, the only thin
amendment is asking for is some ki
justice to people who have bee
treated and abused, not by the )
by those people who have tried to
mine their lives. :

I do not think it is too mue
for to take into consideration w.
of cultural and social hardship these
ple will have to put up with as ]
of forced relocation.

Mr. METCALF, Will the Senato:

Mr. MONTOYA. I yield to m
league. How much time do I ha

The PRESIDING OFFICER. Th
ator from New Mexico. .

Mr. DOMENICI. Mr. President,
lHamentary inquiry.

The PRESIDING OFFICER. Th
ator will state it. )

Mr. DOMENICI. How much tin
the Senator have on the amend)

The PRESIDING OFFICER.
ior Senator from New Mexxco
minutes.

Mr. DOMENICI. May I ask fo
utes from my distinguished coll
am not going to address the suN
of the amendment.

Mr. MONTOYA. I yield 3
the Senator. i

The PRESIDING OFFICER. Th
ator is recognized for 3 minutes:

Mr., DOMENICI. May I addr
question to the Senator from
please?

Mr. METCALF. Surely.

Mr. DOMENICI. As I read this
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1yself in the position of being a court
nd assume we do intend to provide
uidelines for a court, we hope it never
ets there, we hope it happens another
say, but what I want to ask the Senator
s that I find in section 6, as we look at
he guidelines, & reference to Senator
Jdontoya’s language that requires that
he court take into consideration these
vords, minimize and avoid undue social,
:conomic and cultural disruption insofar
is practical.

The Senator has pointed out that that
s changed in subsection (b).

Now, I ask the Senator, that is pre-
ieded in that very section by what a
sourt could very well find is the only
wrea that they have to he concerned
wout in solving that definition, and it
wys, in doing that, they will divide the
rincipal population centers of these two
ribes so as to minimize the social, eco~
omic and cultural disruptions.

My specific question to the Senator is,
1 the court does, in fact, take the high~
jensity population areas of the tribes,
and makes sure that they are each given
0 the respective tribe, have they com-
plied totally with the sectmn, including
the social, economic, and cultural disrup-
tion, have they or have they not?

“Mr. METCALF. As I said to the Sena-
tor’s colleague from New Mexico, subsec-
tion (b) from which the Senator quoted
is"a part of a series of guidelines which
are laid down in section 8.

%1 think all of us are agreed that we
ould take into consideration such
things as social, economic, and cultural
sruption, and avoid it insofar as pos-
Hle, but then we go ahead in subsection
in other subsections of section 6,
say that taking these things into
ideration, we shall have as near as
ible an equal and equitable land divi-

Jecember 2,

we say, sometimes, in order to avoid
s¢ disruptions spoken of in subsection
the court may give the other tribe,
ther Hopi or Navajo, some land to
tthat; but to highligh: this one
ine and to say that this is the only
g we should take into consideration
ainst the decision of the district
affirmed by the U.S. Supreme
and against the expressed infen-
the committee itself.
. is only one of the things to be
£0 consideration.
OMENICI. Let me say, if we can
e longer, because I do not think
tand what I would be supposed
were the judge, I would like to
n, if I Jooked at the evidence and
that I had taken the high popu-
as of each respective tribe and
etermined that each would get
€r on, and I made a finding
is so. tha* we will minimize and
e social, economic, and cul-
STuption, I ask the Senator from
ave 1 complied with the in-
the Congress of the United
ight I take the social, eco-
tural disruptions into con-
it affects ofthers than the
-areas of each tribe?
. We say insofar as
N, of course, we say that
N to each tribe shall be as
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nearly contiguous as possible. Then we
say we will not interfere with any of the
identified religious shrines. All those
ghmgs have to be taken into consxdera-
ion

If the Senator were the judge, he
would take this part of the bill, section 6,
and look at the guidelines~—that is, (a),
(b), (¢), and so forth—and he would
apply all of these guidelines insofar as
possible. He would not put social, eco-
nomie, and cultural questions so that
somebody had a little tiny area way off
in one part BEcause you would look af
subsection (e) where it says that the
land be contiguous insofar as practi-
cable. I just use that for an example.

Buf, again I reiferate, the question
that is presented by the amendment of
the Senator from New Mexico (Mr.
Montoys) disregards these other prop-
ositions for the judge to take into con-
sideration and just lays down this prop-
osition. It forgets about equal and equi-
table distribution.

Mr., DOMENICI. What if we did not
want to put Senator Montoya’s language
in section (e) but wanted it to be just
another section so that it would be clear
that the court would not be limited in
the consideration of social, economic,
and cultural disruption to the dividing
up of the high density areas?

If T understood the Senator, he was
not saying that the court would have
compiled with the consideration of so-
cial, economic, and cultural disruptions.

The court would not necessarily be
through with that consideration by di-
viding up the high density areas. I
thought the Senator said the court would
consider social and economic disruptions
insofar as practicable, even aside and
apart from how it divvied up the high
population areas.

Mr. METCALF. That would be part of
the high population areas.

Mr. DOMENICI, But not necessarily
the total consideration.

Mr. METCALP. Certainly it would be
taken into consideration.

Mr. MONTOYA. Will the Senator
yield for the yeas and nays?

Mr. ABOUREZK. Will the Senator
withhold that for a2 moment?

Mr. MONTOYA, I withdraw my re-
quest.

Mr. METCALF. We are talking on my

time, but we will continue the collogquy’

with the distinguished Senator from
New Mexico.

The whole proposition is-that we have
laid down a series of guidelines for the
guidance of the judge in the event of an
adjudication. One of these guidelines is
we say we do not want to interfere with
social, economic, and cultural affairs.
Another guideline says we want to have
the separate areas af contiguous as pos-
sible. Another says we are not going to
interfere with religious shrines, to take
one from another.

All of these have to be read together,
and the judge would read them together.
But the Senator from New Mexico is
erasing these other guidelines and say-~
ing that equal distribution of property
insofar as possible, equitable distribu-
tion insofar as possible, and joint own-
ership of the mineral rights are all to
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be minimized or forgotten behind sec-
tion (b). That is not what we want the
judge to do. That is not the committee
intent. The committee wants all the
guidelines applied.

Mr. ABOUREZK. Will the Senator
from Montaha yield?

Mr. METCALF'. On the Senator’s time.

Mr. DOMENICI. I believe I have the
floor. I will yield to the Senafor from
New Mexico.

Mr. MONTOYA. Will the Senator
from New Mexico yield-at this time?

Mr. DOMENICI. I will be delighted to
yield.

Mr. MONTOYA I will ask the Senator
from Montana what specific language
in my amendment destroys any property
rights and eliminates the consideration
of all guidelines in section 6. I want to
know that.

Mr. METCALF. The Senator’s amend-
ment says, on page 24——

Mr. MONTOYA. Yes, on line 22. My
amendment has only the words “subject
to the provisions of subsection (b) of
this section.”

Mr. METCALF. That is exactly what
I have been trying to emphasize.

Mr. MONTOYA. How can the Senator
say that that language corinotes the
elimination of the consideration of the
guidelines?

Mr. METCALF. But it does not say
subject to subsection (a), (), (), @),
and others. The Senator just says sub-
ject to subsection (b). Why do we have
to have that language if the Senator
wants to take into consideration the var-
ious guidelines that we have outlined in
a), (), @, (), (fr,and (& ?

Mr. MONTOYA, Will the Senator con-
sent to a modification subject to the pro-
visions of subsections (a), (b), (¢), and
the other guidelines in thls sectxon"
Would he consent to that?

Mr. METCALF. I see no reason why we
should say subject to the provisions of
subsections (a), (b), (e), (d), (e), ),
(g), and (h) because that is what we
are saying in the bill. But if the Senator
will say that, and he feels that he has

‘to reiterate it again, if he will say in

all of the subsections ‘“subject to all of
the subsections” in section 6, I have no
objection to just repeating what we have
already saxd

Mr. MONTOYA Then I so modify my
amendment. :

The PRESIDING OFFICER. Will the
Senator send his modification to the
desk?

Mr. MONTOYA. On the amendment
which I have proposed, it would read in
subsection (d)-——

Mr. METCALF. Has the unanimous-
consent request been propounded yet?

Mr. MONTOYA. No, because I have
not submitted the modification.

Mr. METCALF. T reserve the right to
chject.

Mr. MONTOYA. Is the Senator going
to object? . o ‘

‘Mr. METCALP. I do not know. I have
not heard the amendment.

The PRESIDING OFFICER. The
Chair would like to state to both Senators
that unanimous consent is not required.
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>RESIDING OFFICER.
& the Senator from New Mexico
that he must send his modification to
the desk.

Mr. MONTOYA. Mr. President, I would
like to suggest the absence of a quorum,
the time not to be taken from me,

The PRESIDING OFFICER. . The
clerk will call the roll.

The. second- assistant legzslative clerk
proceeded to call the roll.

Mr. MONTOYA. Mr.-President, I ask
unanimous consent that the order for
the quorum call be rescinded.

.. The PRESIDING OFFICER. Without
obJectlon it is so ordered.

Mr. GOLDWATER. Mr Pxesident I
askfor the yeas and nays:.

The yeas and nays were ordered.

- Mr. METCALF. Mr. President, who-
ever ‘has time, I would like to have a
colloquy.

Mr. MONTOYA. Mr. Plesident I
should like to ask the Senator from Mon-
tana a couple of questions.

Mr. METCALF. Mr. President, may we
have infermation as to how much time
remains cn the amendment?

The PRESIDING OFFICER. The Sen-
ator from New Mexico has not sent the
modification to the desk.

Mr. METCALF. May we have this col-

loquy before we have the modification?
- The PRESIDING OFFICER. As the
result of the yeas and the nays having
been ordered by unanimous consent, the
Senator must have unanimous consent to
modify his amendment.

Mr. MONTOYA. I recognize that.

Mr. METCALF. Mr. President, will the
Chair inform me as to how much time
remains?

The PRESIDING OFFICER. The Sen-
ator from Montana has 8 minutes, and
the Senator from New Mexico has 17
minutes.

Mr. METCALF. I yield such time as
may be necessary for the Senator from
New Mexico to propound some inquiries.

Mr. MONTOYA. I thank the Senator
from Montana.

I ask the Senator, first, is it the in-
tention of the proposed legislation to
trigger consideration during the parti-
tion or division process of the essential
and particular details set out in the
guidelines under subparagraphs (b), (¢),
(d), (e), (f),-and (g)?

Mr. METCALPF. Yes. All the guidelines
specifically enumerated in section 6
would be taken into consideration by the
court in making a determination and an
adjudication as to the division of land.

Mr. MONTOYA. It is also the inten-
tion that this take place irrespective of
any conflicting language or implied lan-
guage to the contrary contained in the
committee report?

Mr. METCALF. The committee report,
in the opinion of the Senator from Mon-
tana, explains the entire effort of the
committee to make an equal distribu-
tion. In subsection (b), the committee
retognized that in certain areas of these
reservations there would be a higher

I am sure it was not the intentlon of
any of us to say that the social, eco-
nomiec, and cultural disruptions would
not be considered in all other areas of
the reservation. We just decided that in
higher density areas perhaps they would
not get as much land or the land would
be more valuable, but ultimately the de-
cision would be equal and equitable,

Mr. MONTOYA. I thank the Senator"

from Montana.

Mr. ABOUREZK. Mr. President, will
the Senator from New Mexico yield 1
minute for a question?

"Mr. MONTOYA. Do I have time?

i1\/{;‘. METCALP. I hHave time, and I will
yvield,

Mr. ABOUREZK. What I want to
clarify, by way of legislative history, is
to ask the manager of the bill, the Sena-
tor from Montana, this question: In par-
titioning the surface rights to the joint
use area, when and if any court does
that partitioning, is it the intention of
the legislation for the court to look at,
to minimize, and to avoid undue social,

_economie, and cultural disruption inso-

far as possible?

Mr. METCALF. That is the intention
as expressed in subsection (b).

Mr. ABOUREZK. But what would the
intent be for any partition that mizght
oceur?

Mr. METCALF. Any partition that’

might occur. And it is the understanding
of the Senator from Montana that line
12, where it says “higher density popula-
tion,” is to take into consideration the
fact that population varies on the reser-
vation; but the entire partition shall be
subject to the provisions of soclal, eco~
nomie, and cultural disruption.

Mr. ABOUREZK. Mr. President, I see
no need for further pursuance of this
amendment, if that indeed is the intent
of the manager of the bill.

Mr. MONTOYA. Mr. President, in
view of the explanation and the answer
given by the manager of the bill to the
questions propounded by myself and -the
junior Senator from South Dakota, I
ask unanimous consent that the order
for the yeas and nays be vacated, so that
I can withdraw the amendment.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

Mr, FANNIN. Mr. President, will the
Senator yield?

Mr. METCALF. 1 yield.

Mr. FANNIN. In order that we thor-
oughly understand the situation that
exists——

Mr. METCALF. The Senator has with-
drawn the amendment.

Mr. FANNIN. I understand that.

I want to make it clear that a record
was made in the committee on the issue
that the distinguished Senator from
South Dakota has been discussing. The
issue lJost. The amendment was defeated
by a vote of 10 to 3. I do think that fact
should be made part of the REcorp at
this time.

At this time, I extend my appreciation
to the staff members, both for the ma-

quately handled this
report.

The report does refie;
the majority of .committ
When the distinguished
South Dakota challeng
think it should be mad
vote was predominantly in’
various issues he has dis;

Mr, President, so far ag t
is concerned, any judicial sett]
requires partitioning of the.
proximately equal shares wij
cordance with the Healing cas
should be made clear. Ths Tepa
the bill have been subjected
partisan interpretation, but i
clear that the committee g
such a judicial partition is
failing tribal agreement. If
to be partition, why establish a
sion to relocate persons who 1
on account of partition? Wh
lines to the court on partiti
what is the purpose of the hil]’
provide judicial authority and ¢
for partition? I feel that this g
brought out.

Also, when the distinguished
from South Dakota quotes from
the attorneys for the Hopi Tribe,
he should bring out that he did not
tion the statement of an anthro
who t{estified on behalf of the N
Tribe. I read from the record:

Senator FanwiN. Dr. Scudder, how:
time did you spend on the Navajo reserv
in coming to these conclusions? :

This is what the Senator has refer
to today, with respect to the &
would have on the movement of differ
members of the Navajo Tribe,

Professor Scuppkr. Let me qualify wi
am going to say by saying I am t
from a theory. The theory has been app]
to members of all three major racial g

I went to the Navajo Reservation to se
it could be applicable there during a -
field trip.

I just wanted to make clear that:
spent 4 days on the reservation and:
came an instant expert.

Mr, METCALF. Mr. President, I yiel
to the Senator from Washington for
unanimous-consent request.

RIVERS AND HARBORS PUBLIC }
WORKS '

Mr. JACKSON. Mr. President, I aslc
the Chair to lay before the Senate &-
message from the House of Representa-
tives on H.R. 10701,

The PRESIDING OFFICER (Mr
BarTLETT) laid before the Senate a mes~ "
sage from the House of Representatives -
announcing its disagreement to the -
amendments of the Senate to the bill :
(H.R. 10701) to amend the act of Octos
ber 27, 1965, relating to public works on' -
rivers and harbors to provide for con-
struction and operation of certain porf
facilities, and requesting a conference
with the Senate on the disagreeing votes -
of the two Houses thereon.

Mr. JACKSON. I move that tlhie Sen- .
ate insist upon its amendments and
agree to the request of the House for &
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conference on the disagreeing votes of
the two Houses thereon, and that the
“Chair be authorized to appoint the con-~
ferees on the part of the Senate..

The motion was agreed to; and the
Presiding Officer (Mr., BARTLETIT) ap-
“pointed Mr. Lowe, Mr. HOLLINGS, Mr.
STEVENS, Mr. JACKSoN, Mr. JOHNSTON,
Mr. HanseN, Mr. GrAVEL, Mr. BENTSEN,
and Mr. BuckLEY conferees on the part
. of the Senate.

“SURFACE RIGHTS IN THE 1934

NAVAJO RESERVATION

% . The Senate continued with the con-
deration of the bill (H.R. 10337) to
uthorize the partition of the surface
‘rights in the joint use area of the 1882
xecutive Order Hopi Reservation and
e surface and subsurface rights in the
934 Navajo Reservation' between the
opi and Navajo Tribes, to provide for
Ilotments to certain Paiute Indians, and
or other purposes. )
Mr. JACKSON. Mr. President, I wish
5.take 10 seconds to express my deep
ppreciation to the Senator from Mon-
na (Mr. Mercarr) for the long hours,
he tremendous amount of time and, in-
eed, the careful effort that he has put
to the pending legislation. This has
n a most difficuli-task, both in the
mmittee and on the floor. I wish to
y that in my judgment, he has been, as
%ays, a fair and honest judge, trying
handle a very difficult dispute. I ex~-
ress my deep appreciation to him for
yeoman service.

Obviously, the other Senators on the
mmittee have done their fair share on
-Poth the minority and the majority side,
but I do wish to take this opportunity to
ngle out the Senator from Montana for
¢ special effort he has made.

Mr. METCALF. Mr. President, I thank
¢ chairman of the committee for his
nd words, .

1.wish to reiterate what I said to the
enator from New Mexico in my re-
nse to the Senator from South Da-
3. In my opinion, there is no question
when there is equal and equitable
bution of the lands, the various
0sitions that are now in subsection
ther they are high-density popu-
lands or low-density population
8, or with any of the other lands
ived on the reservation, will be taken
onsideration along with the other
ons in section 6.

1y to the Senator from South Da-
at the committee report on H.R.
reflects the views of a majority of
ittee. The Senator from South
rather eloquently set forth his
from that report, Those who de-
¥ read both of our posmons, but
tha,t a useful service has been
€ ed today by exploring the ques-
high-density population areas,
want all of these factors to

t when we have the question of
y areas of population, we can
consideration the various fac-
contained in other parts

LDWATER. Will the Senator
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‘of the land. We merely want
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- Mr. METCALF. I am delighted to yield.
Mr. GOLDWATER. Mr. President, re-
gardless of how fthe vote comes out on
this matter; I know that I express the
gratitude of the people of my State and
my Governor for the wonderful work
that the Senator from Montana has put
into this. I wish to express the same feel-
ings to my senior colleague, who has
served as Governor and who has put up
with this problem for so many years.

As I say, regardless of the outcome,
I wish to express the thanks of the people
of my State, particularly Indians of both
tribes, for the wonderful work both of
them have put in on this bill.

Mr. METCALF. I thank the Senator
from Arizona.

If we can resolve the joint-use and
Moencopi land disputes today, we will
have achieved justice and equity for the
Hopi and the Navajo Tribes. In addition,
we will have resolved an issue which is
of grave concern to the non-Indians in
the States of New Mexico, Arizona,
Utah, and Colorado.

Mr. FANNIN, Mr. President, if the Sen-
ator will yield, I should like to join my
colleague (Mr. GOLDWATER) in paying
tribute to Senator MErcaLr for chairing
the hearings in so many instances, for
doing extensive work in the committee,
and for taking over here as floor manager
of the bill. He has performed yeoman
service under a very tough situation. He
has stood up for what he thought was
right. I am very proud that he has been
willing to devote the time, the research,
and the energy that was necessary to
make conclusions, which demanded great
thought and careful consideration of all
parties involved.

I feel that he has performed a fine
service for both the Navajo and the Hopi
Tribes.

Mr. METCALF. Mr. President, I have

an amendment that I send to the desk-

and ask for its immediate consideration.
The PRESIDING QFFICER. The clerk
will state the amendment.
The legislative clerk read as follows:

At the appropriate place insert the fol-

lowing:

Section 10 of the Act entitled “An Act to
promote the rehabilitation of the Navajo
and Hopi Tribes of Indians and a better uti-
lization of the resources of the Navajo and
Hopt Indian Reservations, and for other pur-
poses”, approved April 19, 1850 (64 Stat, 47;
25 USC 640) is repealed effective close of
business December 31, 1974,

Mr. METCALF. Mr. Pre‘side‘_nt, the
hoped-for passage of this legislation will
complete the question of the Navajo and
Hopi controversy, and there will no
longer neeéd to be a Joint Committee on
Hopij-Navajo Indian Administration,
which was created in 1950. Therefore, as
a part of this bill, we should discontinue
existence of this jolnt committee, That is
the purpose of the amendment.’

The PRESIDING OFFICER. Who
yields time on the amendment?

Mr. ABOUREZK, Mr. President, I have
no objection to that amendment.

The PRESIDING OFFICER. Do the
Senators yleld back their time?

Mr. ABOUREZK. I wish to speak, just
for a moment, if I may.

Mr. METCALF, The Senator has time
on the bill,
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" Mr, ABOUREZK. I wish to speak on
this amendment.

Mr. METCALF. Certainly

Mr. ABOUREZK, I wish to inform the
President that the time I am taking now
will be the time I am entitled to on this
amendment as an adversary party. .

Mr. President, while I am not looking
for any thanks, and I certainly do not
expect any, I do not want the impression
left that it was only the Senator from
Montana who was involved in all of this
procedure. I wish to say that the Sena-
tor from Montana, at least during this
session of Congress, became active only
in the very latter part of this work. He
did a very good job and was very intently
working on this in the latter part of our
deliberations. But I do not want the
impression left that he is the only one
who has any wisdom on the Hopi-Navajo
question at all, since I chaired all of the
hearings and attended all of the markup
sessions that we had on this legislation,
and certainly had at least as much infor-
mation given to me as the Senator from
Montana, if not more. I just wish to cor-
rect what might be an erroneous impres-
sion.

So I just want to correct what might
be an erroneous impression, which itself
does not detract from the great work the
Senator from Montana has done.

Mr. METCALF. Mr. President, I want
the Recorp to show that the Senator
from South Dakota did hold hearings,
and has worked long and hard on this
bill. He has had very firm convictions
about how the decisions should be made
and on the determination of the various
lawsuits, As chairman of the Subcommit~
tee on Indian Affairs, he has been out-
standing not only on this legislation, but
on other Indian legislation. I certainly
appreciate his assistance in all Indian
legislation. I regret very much that we
have differed in some respects as to the
decision on this particular bill, but we
certainly have agreed on basic Indian
policy.

Mr. ABOUREZK. I do wanb to say also
that while this amendment will be ac-
cepted by everyone involved and perfunc-
torily voted upon, the yea-and-nay vote
that is coming up will be on Senator
MonToYa’s amendment dealing with the
Moencopi area, which is to the west of
the large joint use disputed area. If I
may be permitted to do so, I should like
to make a 30-second summary of the
issue for Senators who have comne into
the Chamber since our earlier debate.-

The commniittee, over my objections as
chairman of the Indian Affairs Subcom-

mittee, decided to award all 243,000 acres

of that land to the Hopi Tribe, in spite
of the fact that the 1934 act which was
passed awarded it to the Navajo Indians
and such other Indian tribes as thereon
might reside.

My objection arises as a result ‘of the
fact that neither the committee nor
any court nor any body constituted by
anyone at all has ever adjudicated that
matter, and that we do not know the re-
spective rights of the parties, and it
ought to be decided by litigatioh.

That is the issue, and that is why I ask

. that the Members of the Senate support

the Montoya amendment, which will al-
low a duly-constituted body to dig inte
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the facts, to find out who lived on the
land in 1934, and to make the determina~
tion as a result of that investigation.

I reserve the remainder of my time.

Mr, FANNIN. Mr. President, before the
debate on this issue is brought to a close,
1 would like to extend my appreclation
to the minority members of our commit-
tee for their diligent work and attend-
ance at committee hearings, and the
great help they have given us. The Sen-
ator from Oklahoma now in the chair
(Mr. BARTLETT) was exiremely helpful,
and also my colleague from Arizona (Mr.
GOLDWATEK) ; who is probably the best-
versed Member of the Senatle on Indian

~ affairs, ‘For years he has dealt with our

Indian people, not only in Arizona but
throughout the Nation: It was through
his great help, patiénce, and understand-
ing that we have been able to come to
many of the conclusions that have been
incorpoiated in the bill.

50 I pay deserved tribute to him, and
express my appreciation.

From the majority members of the
committee, we have had excellent coop-
eration. The distinguished Senator from
Montana (Mr. METcALF) not only has co-
operated with us in this particular in-
stance, but we have had the pleasure of
working with him for several years on
the Indian Affairs Subcommittee, and 1
feel that he has done a great service in
taking over a very difficult situation, not
only in this instance but in many others.

I feel that the tributes that have been
paid to him are certainly well deserved.

The PRESIDING OFFICER. Is all re~
maining time ylelded back?

Mr. METCALYF, Mr. President, I yield
back the remainder of my time,

Mr. ABOUREZK. I yield back the re-
mainder of my time.

‘Mr. METCALF. Mr. President, before
vielding back my time, I yield to the as~
sistant majority leader, the Senator from
West Virginia, for a unanimous-consent
request.

UNANIMOUS-CONSENT AGREEMENT

Mr. ROBERT C. BYRD. Mr, President,
I have been asked by the distinguished
majority leader to propound the follow-
ing unanimous-consent request:

That when the Senate completes its
business today, it stand in adjournment
until 10:30 a.m. tomorrow;

That at 11 a.m. tomorrow, the 1 hour
of debate under rule XXII on the motion
to Invoke cloture on the conference re-
port on H.R. 15977, the Export-Import
Bank Act amendments bégin running,
and that upor the disposition of that
vote on cloture, if the vote to irivcke clo-
ture fails, the Senate then proceed to the
consideration of 8. 3394, the bill to
amend the Foreign Assistance Act of
1861; and

That at 4 p.m. tomorrow, if the mes-
sage from the House of Representatives
is available, the Senate proceed to vote
on the overriding of the President’s veto
o° the GI educational benefits bill, with
crne-half hour prior to thaf time, to he
equally divided between the majority
lzader and the minority leader or their
designees, for the purpose of debating
the o'femde

CONGRESSIONAL RECORD — SENATE

Both of those votes will be mandatorily
rollcall votes, -

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia? The Chair hears
none, and it is so ordered.

SURFACE RIGHTS IN THE 1934
NAVAJO RESERVATION

. 'The Senate continued with the consid-

eration of the bill (.R. 10337) to au-
thorize the partition of the surface
rights in the joint use area of the 1882
Executive order Hopi Reservation and
the surface and subsurface rights in the
1934 Navajo Reservation between the
Hopi and Navajo Tribes, to provide for
allotments to certain Paiute Indians, and
for other purposes.

Mr. METCALF. Mr. President, I ask
unanimous consent that Mr. Bill VanNess
of the staff of the Committee on Interior
and Insular Affairs be accorded the
privilege of the floor for the remainder
of the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. METCALF. Mr. President, no dis-
cussion of the Navajo-Hopi land dis-
putes would be complete without our
paying tribute to the dedication and
hard work the distinguished Senators
irom Arizona, Mr, Fanwnin and Mr. Goro-
WwATER, have addressed to these issues
over the years.

Their work on H.R. 10337 has been
difficult because members of both tribes
reside in Arizona. But, in my opinion,
ttiey have always exhibited a desire to
achieve justice and equity for both
groups and bring this unfortunate inter-
tribal land dispute to an end.

1 yield back the remainder of my
time.

The PRESIDING OFFICER (Mr.
BarTLETT) . All remaining time having
been yielded back, the question is on
agreeing to the amendment of the Sen-
ator from Montana,

The amendment was agreed to.

Mr. METCALF. I yield back the re-
mainder of my time on the bill.

The PRESIDING OFFICER. The
question now is on agreeing to the
amendment of the Senator from New
Mexico.

Mr. METCALF. We vote first on the
Montoya amendment?

The PRESIDING OFFICER. The
Senator is correct. On this question, the
yeas and nays have been ordered, and
the clerk will call the roll,

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Texas (Mr, BENT~
sEN), the Benator from Delaware (Mr.
BipEN), the Senator from Idaho (Mr.
Cuvurcy), the Senator from California
(Mr. CransToN), the Senator from Mis-
sissippi (Mr. EasrLanp), the Senator
from North Carolina (Mr. ErRvIN), the
Senator from Indiana (Mr, HARTKE), the
Senator from Kentucky (Mr. HUDDLES-
ToN), the Senator from Minnesota (Mr.
HUMPHREY) the Senator Massachusetts
(Mr. KENNEDY) the Senator from Wash-
ington (Mr. Macnyuson), the Senator
from Rhode Island (Mr. PasToRrg), the
Senator from Illincis (Mr. STEVENSON),
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the Senator from Missour] (Mr. Syirify
TON), the Senator from New Jersey (4
Wn.z.mvzs) and the Senator from
kansas (Mr. FULBRIGHT) are necesss
absent. :

I further announce that the Senafe#
from Georgia (Mr. TALMADGE) is abs
on official business.

"I further announce that, if present g
voting, the Senator from Rhode Islan
(Mr. PasTORE), the Senator from Ws
ington (Mr. MaeNusoN), the Seng
Massachusetts (Mr. KENNEDY) and ¢
Senator from Minnesota (Mr. Huom
peREY) would each vote “yea.”

Mr. GRIFFIN. I announce that i
Senator from Oklahoma (Mr. BeLLm
the Senator from Massachusstts
Brooke), the Senator from New Jers;
(Mr, Case), the Senator from ' N
Hampshire (Mr. CorroN), the Sen
from Nebraska (Mr. CURTIS) the Sei
tor from Maryland (Mr. MA'mms
Senator from Delaware (Mr. Rorg
Senator from Virginia (Mr. Wi
L. Scorr), and the Senator from
Carolina (Mr. THURMOND) arc Hecess
ily absent.

I also announce .hat the Senator fm
Illinois (Mr. Prrcy) and the Sen
from Ohio (Mr. Tarr) are absent
official business.

I further announce that, if present a,mg
voting, the Senator from Maryland
MaTnias) and the Senator from Sou
Carolina (Mr. THURMOND) would e
vote “yea.”

The result was announced—yeas 37
nays 35, as follows:

[No. 509 Leg.]
- YEAS—37
Abourezk Jackson
Bayh Javits
Byrd, Robert C. Johnston
Chiles Long
Clark Mensfield
Domenict McClellan
Eagleton McGee
Gravel McGovern
Hatfield Mondale/
Hathaway Montoya
Hollings Muskie
Hughes Nelson
Incuye Nunn
NAYS—35

Alken Cannon
Allen Cook
Baker Dole
Bartlett Dominick
Beall Fannin
Bennett Fong
Bible Goldwater
Brock Grifin
Buckley Gurney
Burdick Hansen
Byrd, Hart

Harry F., Jr. Haskell

NOT VOTING—28 -

Bellmon Ervin Roth,_‘
Bentsen Fulbright Scot
Biden Hartke W
Brooke Huddleston
Case Humphrey
Church Kennedy
Catton Magnuson
Cranston Mathias
curtis Pastore
Eastland Percy

ified, was agreed to.
The PRESIDING OFFI o

committee amendment in ¥
o.substitute, as amended, . =<}
The committee amendment
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gre of a substitute, as amended was
ed to.

PRESIDING OFFICER. The qu.es-
is on the engrossment of the coms-
tiee amendment and third reading of

The- ‘amendment was ordered to be
ngrossed, and the bill to be read a third
ime.

. The bill was read a third time. i
‘NMr., METCALF. Mr. President, if the
snator from Seuth Dakota is prepared
o yield back the remainder of his time,
-am prepared to yield back the re-
‘mainder of my time.

Mr. ABOUREZK. Mr. President, I am
prepared to yleld back my time so that
e can have a vote on pasgage.

he PRESIDING OFFICER. Has all
time been yielded back?

‘Mr. ABOUREZK. I yield back the re-
wmisinder of my time.

Mr. METCALF, I yield back the re-
ainder of my time.

‘and nays have not been ordered.
5. Mr. GOLDWATER. I ask for the yeas
‘and nays.
The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second.

. The yeas and the nays were ordered.
. 'The PRESIDING OFFICER. The bill
having been read the third time, the
qquestion is, Shall it pass? The yeas and
Jays have been ordered, and the clerk
‘will call the roll.
. 'The second assistant legislative clerk
called the roll.

. Mr. ROBERT C. BYRD. I announce
that the Senator from Texas (Mr. BENT~
SEN), the Senator from Delaware (Mr,
..BmeEN), the Senator from Idaho (Mr,
:CHURCH), the Senator from California
{(Mr. CransTON), the Senator from Mis~
sissippi (Mr. EasTianp), the Senator
from North Carolina (Mr. ErvinN), the
-Senator from Arkansas (Mr. FULBRIGHT) ,
the Senator from Indiana (Mr. HARTKE) ,
the Senator from Kentucky (Mr. Hubp~
DLESTON), the Senator from Minnescta
(Mr. HUMPHREY), the Senator from
Massachusetts (M.1 KENNEDY) the Sen-
‘ator from Washington (Mr. MAGNTUSON),
e Senator from Rhode Island (Mr, PAS-
, the Senator from Illinois (Mr.

«.. T further announce that the Senator
rom Georgia (Mr. TALMADGE) is absent
n. official business.

.-I further announce that, if present and
ting, the Senafor from Rhode Island
“(Mr. PasTore), the Senator from Wash-
gton (Mr. MacnusonN), the Seénator
rom Massachusetts (Mr. KENNEDY) and
the Senator from Minnesota (Mr. Hum-
REY) would each vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Oklahoma (Mr. BELLMON),
e Senator from Massachusetts (Mr.
R00KE), the Seriator from New Jersey
Mr CASE) the Senator from New Hamp-
hire (Mr, Corron), the Senator from
ebraska (Mr. Ctnms) the Senator
Tom Maryland (Mr. MATHIAS) the Sen-
etor from Delaware (Mr. RoTw), the
Senator from Virginia (Mr. WILLIAM L.
Beorr), and the Senator from South
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The PRESIDING OFFICER. The yeas
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Carolina - (Mr. 'THURMOND) are  neces=
sarily absent. .

T also announce that the Senator from
Tlinois (Mr, Percy) -and: the Senator
from Ohlo *(Mr. TarT) are absent on
official business.

I further announce that if present and
voting, the Senator from South Carolina
(Mr. THURMOND) would vote “yea.”

The result was announced—yeas 72,
nays 0, as follows:

[No. 510 Leg.l

YEAS—T2
Abourezk Goldwater Metzenbaum
Alken Gravel Moridale
Allen Grifin Montoya
-Baker Gurney Moss
Bartlett Hansen Muskie
Bayh Hart Nelson
Beall Haskell Nunn
Bennett Hatfield Packwood
Bible Hathaway Pearson
Brock Helms - © Pell
Buckley Hollings Proxmire
Burdick Hruska Randolph
Byrd, . Hughes Ribicoff
Harry F., Jr. Inouye Schweiker

Byrd, Robert C, Jackson Scott, Hugh
Cannon Javits Sparkman
Chiles Johnston Stafford
Clark Long Stennis
Cook Mansfleld . Btevens
Dole McClellan Tower
Domenici McClure Tunney
Dominick McGee Welcker
Eagleton McGovern ‘Young
Fannin McIntyre

Fong Metcalf

NAYS—0
NOT VOTING--28

Bellmon Ervin Roth
Bentsen Fulbright Scott,
Biden Hartke - William L.
Brooke Huddleston Stevenson
Case Humphrey Symington
Church Kennedy ° Taft
Cotton Magnuson Talmadge
Cranston Mathias Thurmond
Curtis Pastore williams
Eastland Percy

So the bill (H.R. 10337) was passed.

The title was amended so as to read:
“An act to provide for final settlement
of the conflicting rights and interests of
the Hopi and Navajo Tribes to and in
lands lying wiikin the joint use area of
the reservation established by the Execu-
tive order of December 16, 1832, and
lands lying within the reservatxon
created by the act of June 14, 1934, and
for other purposes.”

AMENDM7NT OF THE EXPORT-IM-
PORT BANK ACT—CON'FERENCE
REPOR’I‘

. MANSFIELD Mr. President. Iask
unanimous consent thaf the Senate re-
turn to the consideration of the confer-
ence report on the Export-Import Bank.

The PRESIDING OFFICER. The con-
ference report- on H.R. 15977, will be
stated.

The assistant legislative clerk read as
follows:

The committee of conferencé on the dis-
agreeing votes of the two Houses on the
amendment of the Senate fto the bill (H.R.
.15077) to amend the Export-Import Bank
Act of 1945 and for other. _purposes, having
met, after full and free conferénce, have
agreed to recommend and do recommend to
thelr respective Houses this report, signed
by a majority of the conferees.

The PRESIDING OFFICER. Is there
objection to the conSIderatlon of the con~
ference report?
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.‘There being no ob;ection, the Senate
moceeded to. conszder the conference
report )

i CLOTUBE MDTION

Mr. PACKWOOD. Mr.. President, I
send to the desk a cloture motioh. - .

The .PRESIDING OFFICER (Mr.

CrLarx) . The cloture motion having. been

presented under rule XXII, the Chair,
without objection, directs the clerk to
read the motion. .

The assistant leglslatne clerk read as
follows

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate upon the
adoption of the conference report on H.R,
15977, the Export-Import Bank Act Amend-
ment.
- Bob Packwood, Robert P. Griffin, Lee Met-
calf, Mike Mansfield, Hugh Scott, J. Glenn
Beall, Jr., Joseph M. Montoya, Howard H.
Baker, Jr Frank E. Moss, Wallace F. Ben=-
nett, Robert T, Stafford, Edmund 8. Musklie,
John Tower, Thomas J. McIntyre Lowell P.
Weicker, Jr., Harold E, Hughes, Bill Brock

The PRESIDING OFFICER. The ques-
tion is on agreeing to the conference re-
port,

FOREIGN ASSISTANCE ACT OF
1974—S. 3394
AMENDMENT NO. 2001

(Ordered to be printed and to lie on

the table.) )
WHY REWARD THE U.N.

Mr. HAIRY F. BYRD, JR. Mr. Presi-
dent, the American Ambassador to the
Umted Nations and such distinguished
U.S. Senators as HuerT H. HUMPHREY
of Minnesota and GaLe W. McGeeE of
Wyoming have taken the view that, to
usé Senator HUMPHREY's words:

The United Nations Charter as adopted by
the Congreéss of the United States and rati-
fied by the Senate, has the same standing
as a provision of our Constitution. It is a
supreme law of the land.

Of course, I totally reject such an ex-
tremist view.

But if there is widespread belief that

United Nations actions is legally binding
on.the United States, I would think that
evén the most ardent advocates of world
government would begin to haye second
thoughts as the result of U.N. activity
during the month of Novembei.
. First, the United Nations ousted a le-
gitimate membet, Solith Africa, because
“of thit cotmtry’s internal policies. This is
in specific viclation of the U.N. Charter
which prohibits interference in the do-
mestic affairs of a meniber state.

Then having silenced the voice and
vote of a duly constituted member, the
United Nations followed that up the next
day with this action: It proyided a for-
um and treated as it would a head of
state the leader of a terrorist group
known as the ‘Palestine Liberation Or-
garization. The PLO hbt only objects to
the internal policies of a United Nations
-meniber and sovereign state, Israel, but
actually challenges its existence a$ a na-
tion: In addition, the U.N..gave. the ter-
rorist organization ofﬁcial -observer
status. - -

A militant, unreasonable majority
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