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2990 CoNGRuss HOUSE OF REPRESENTATIVES ReporT
2d Session No. 92-1221

UTHORIZING THE PARTITION OF THE SURFACE RIGHTS IN THE
JOINT USE AREA OF THE 1882 EXECUTIVE ORDER HOP1 RESERVA-
‘TION AND THE SURFACE AND SUBSURFACE RIGHTS IN THE 1934
“NAVAJO RESERVATIONS BETWEEN THE HOPI AND NAVAJO TRIBES,
.TO PROVIDE FOR ALLOTMENTS TO CERTAIN PAIUTE INDIANS AND
- FOR OTHER PURPOSES

UEY 18, 1972 —Committed to the Committee of the Whole House on the State
' of the Union and ordered to be printed

Mr. Hatey, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

[To accompany H.R. 11128}

he Committee on Interior and Insular Affairs, to whom was re-
ed the bill (H.R. 11128) to authorize the partition of the surface
ts in the joint use avea of the 1882 Executive Order Hopi Reserva-
“and the surface and subsurface rights in the 1934 Navajo Reser-
ot between the Hopi and Navajo Tribes, to provide for allotments
srtain Paiute Indians, and for other purposes, having considered
same, report favorably thereon with amendments and recommend
the bill as amended do pass.
heamendments are as follows:
Page 3, line 7, strike out “northwest” and insert “north™.
pe 3, line 13, strike ont “34 " and insert 41,7,
age 5, strike all of lines 3 through 25 and insert in leu thereof the
owing :
thence south 27 degrees 30 minutes east, 4.9 miles to the
p af the rim at temporary BM at 6133 on USGS map White
Cave Springs 23W :
“thence due east 4.7 miles to the north boundary of the
Black Mesa Slurry Pipeline right-of-way;

hence northeasterly 26,900 feet following the north hound-
Ty of pipeline right-of-way; )
thence north 54 degrees 30 minutes east 18,000 feet to the
unetlon of two major drainages from the north :
- thence north 82 degrees east 4.700 feet to a pickup road,
passing through temporary survey station 6167 T';
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move from the Nuvajo land. The bill authorizes the appropriation
S16,000.000 to relocate these families. Joint ownership of the subsuf
face estate is not changed by the bill. ;

With respect to the 1934 Reservation. the bill adds to the How
Reservation both the surface and subsurface estates in 208.600 acres
and extinguishes all Hopi and other Indian claims to the remainde
of the area. The few Painte families living there will receive all
ments to the land they ocenpr. ‘

A section-by-section analvsis of the bill follows:

ihel land. The maximum limitation, however, does not alter the
rovision that permits the Secretary to pav under this bill only the
tual cost of a comparable replacement dwelling. If there is a need
rovide befter housing than the relocated families now have, the
ded cost of the better housing should be financed under one of the
Indian housing programs. rather than under this bill.
“The Committee does not regard the United States as obligated to
ay. for the relocation of the Navajo families who moved onto the
882 Reservation without any official authorization or financial as-
tance from the Government. The Committee believes, however, that
e actions of the Department of the Interior during the past forty
ears contributed to the problem, and that it is only equitable for the
Government to minimize the social impact involved in the relocation.
§ Government will do s0 by paying for the cost of comparable
lacement housing under this bill, and letting the cost of a housing
ptterment program be financed under regular housing programs.
here is no question about the need for better Navajo housing, but
he need is not created by this bill and is not restricted to the few
{avajo families that will need to be relocated as a result of the enact-
t of this bill.
The full 815.000 per family will not be needed to pay for comparable
splacement dwellings and actual moving expenses in most cases. The
partment estimated that the average value of the improvements
the land that will be left behind by the families that are relocated
9,000, If it is assumed that comparable facilities may cost twice
t amount, the aggregate amount for this purpose and for moving
nses would be $4,000,000. That would leave $12,000.000 for the
hase of land for addition to the Navajo Reservation, if a majority
the displaced heads of family wish to buy land for this purpose.
the majority do not vote to purchase lieu land, the estimated
819,000,000 will revert to the Treasury.
“ In the event the majority of the displaced families vote to acquire
land, as much of the $16.000,000 as necessary may be used for
at purpose, and only the balance will be available to pay for the
of comparable dwellings and actual moving expenses.
Section 12 requires the Navajo Tribe to pay to the Hopi Tribe the
¢ rental value of the land partitioned to the Hopis from the date of
Acttothe date the land is vacated by the Navajos.
Séction 18 contains a similar provision with respect to the land
rtitioned to the Navajos.
Rection 1 protects existing allotments which may have been made
thin the partitioned areas.
Section 15 vequires the Secretary of the Interior to commence im-
ately and complete within one vear a program to reduce the num-
f livestock grazed on the joint-use area to the carrying capacity
the land. This reduction program is essential both to protect the
il and to minimize friction between the two Tribes. A partition of
thé'Jand will not resolve the program unless overgrazing is also con-
lled. The Secretary of the Interior could, and should, have con-
trolled grazing without this statutory direction.
Section 16 permits the ITopi Tribe to sue to Navajo Tribe for an
actounting of all vevenues collected from the joint-use area after Sep-

Axarysis or Birr as Rerortep BY COMMITTEE

Section 1 directs that the surface rights in the portion of the 184
Executive Order Reservation in which the Hopi and Navajo Trihs
have a joint and equal interest be partitioned. ‘ ;

Section 2 describes the portion of the area in which the sarfa
rights are added to the Hopi Reservation. It contains about 905.1]
acres,
~ Section 3 provides that the surface rights in the remainder of i
joint-use area are added to the Navajo Reservation. It contains abosh
016.980 acres. ‘

Section } continues the joint ownership and management of ¢
minerals underlying the partitioned land. Both Tribes agree that th
subsurface estate should not be partitioned and that it can be ma
aged jointly. i

Section 7 partitions both the surface and subsurface estates in:
area outside the 1882 Reservation which was withdrawn by the 198
statute for the Navajos and other Indians already located ther
Section 5 declares that 208.600 acres adjacent to the Hopi Reserva
and occupied by Hopi Tndians are added to the Hopi Reservatics
Section (f provides for individual allotments under the General Alld!
ment Act to the few Paiute Indians living in the 1934 area. and
tion 7 provides that the remainder of the 1934 area is held exclu
forthe Navajo Tribe.

Section & directs the Seeretary of the Interior to remove the Navay
Indians and their livestock from the lands partitioned to the H
Tribe. An estimated 775 families will need to be moved. The rem
must be completed in five vears. ‘

Section 9 directs the Secretarv of the Interior to remove wit
two vears the Hopis on the lands partitioned to the Navajo Trib
Only two families are involved. '

Section 11 gives displaced IHopis priority to assignments on la
vacated by the Navajos, " ‘ :

Section 11 anthorizes a lump sum appropriation of $16.000.00
be used (1) to buv land upon which to relocate the 775 Navajo fa
les. if a majority so elect. (2) to pav for anv improvements left
the land vacated by Navajos and Hopis. and (3) to pav the act
cost of a comparable replacement dswelling and reascnable mov
expenses. A 8§15.000 limit is placed on payments for the benefit of
one household. This limitation does not apply to the cost of reloes
tion land if the displaced Navajos elect to acquire such land.

The $15.000 maximum figure is the amount estimated as necess
to place an average family in a decent. safe, and sanitary dwelling

a

H. Rept. §2-1221
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In 1891, officials of the Department of the Interior drew a boundary § exhaustirﬂe consultations and hearings, with both rribes participating,
line, reflecting the location of most of the Hopis, which the Navajos £ O the 1882 reservation problem. Itlorts to assist the tribes in reach-
were forbidden to cross. The Navajos have conceded that the Hopis | 1ng 2 solution agreeable to both have not been successful. However,
have exclusive rights to the land within this boundary, and it is not this bill has been designed to meet, as far as possible, the objections
involved in this bill. - volced by the tribes over the years. Although the tribes have not ap-

Although several Administrations contemplated removal of all § Proved the bill. they are aware of its provisions by virtue of the pro-
Navajos from the reservation, this action was never taken. By the tracted,negot.mtmnsl. Nonetheless. the Committee will doubtless wish
1920's it was assumed that all Navajos living on the reservation had f tohear ther)X:IGWS of representatives from th‘e(t;\*o 1"‘1}’“1“ o e
been settled thereon by an implied exercise of the Secretary’s discre- f HiR. 11125 would partition tll§ joint-use aren between the:h‘xq tri ,Jo;.
tion to settle other Indians on the reservation. On February 7, 1931, 8 'SE(‘tIOI_l 2 descrihes that portion of ﬂxg area W h1’u’-h wﬂ]’([vu: llcld m trust
joint letter from the Secretary of the Interior and the Commniissioner Xelusively for the Tlopi Tribe. This Lj‘q“fl represents 17627 percent of
of Indian Affairs to a special Indian commissioner who had been “the total land in the joint-use area: 52.736 percent of the grazing capac-
asked to make a recommendation on the Hopi-Navajo problem effected - 1f¥: and involves about 5990 Navajo Indians out of a total of approxi-
an implicit legal settlement of all Navajos then residing on the portion mately 70.040 now residing on the joint-use area. Section 3 describes
of the reservation which lies outside the exclusive Hoﬁi section. ‘ he remainder of the joint-uze area, which will he held in trust exelu-

By the Act of July 22, 1958 (72 Stat. 403), Congress authorized sx‘xslytimr‘t?e‘\,3'\,7-31]?,?1]'1,})8" 1 siiera] infereste in the fointse asen
each tribe to institute or defend an action against the other “for the 5 ﬁc 10n 3 proy “1;5 ]t:]“{ a “\1{?2" : ml lf\ b rlln) tl(j 32‘}.\ —3},9\5‘\1 §
purpose of determining the rights and interests of such parties in and ~§ 513! continue to be held m trust jontly for the two tribes. Smcee
to said lands and quieting title in the tribes or Indians establishing’ mmineral leasing 1n the joint-use area currently vequives the consent of
such claims pursuant to such Executive order as mav be just and fair both tribes, this activity has not presented a management problem.
in law and equity . . .”. The result of this authorization was Healin antenance of this arrangement for the management of minerals
v. Jones, 210 F. Supp. 125 (D. Ariz. 1962), aff'd 363 U.S. 758 (1963) permits the partition of the joint-use area \n.th} one primary goal in
in which a three-judge court held, infer alia: (1) that the Navaj mind—the dislocation of as few Indians as possible.
and Hopi Tribes have joint, undivided and equal rights and interes '
in that portion of the reservation which lies outside the exclusiv
Hopi area; and (2) the court was without jurisdiction to partitio:
the area held jointly.

The Navajo Tribe has exercised exclusive control of the joint-uss
area for all practical purposes, however—including surface leasing:
and granting rights-of-way without consulting the Hopi Tribe—
since the 1962 decision. In March 1970, the Hopi Tribe petitioned th
District Court to issue a writ of assistance enforcing the Hopi rights
to the joint-use area. The Court dismissed this petition in August 1970
on the ground that it had no jurisdiction over the question of tribal
control of the disputed area. On December 3, 1971. the Court of A
peals for the Ninth Circuit reversed this decision, holding that ¢
District Court has authority to issue a writ of assistance and
manded the matter for further proceedings. (This decision, howevet;
has not altered the District Court’s holding that it was without power
to partition the area.) The Navajo Tribe asked for a rehearing of thig
decision, and their request has recently been denied. The route of
tiorari to the United States Supreme Court is still open. Whether
not this route is taken, the proceedings on remand before the Dis
Court (which would again be subject to review) could be very ti
consuming. It appears that under any course of action by the:
tribes, there will be a substantial lapse of time before a writ of as
ance issues (if one issues at all). to effectuate the rights of the Hog

H.R. 11128 is an equitable solution of that controversy. In the yea
since the decision in Healing v. Jones, this Department has carri

s

II. THE 1934 XNAVAJO RESERVATION

When the boundaries of the Navajo Reservation in Arizona were
gstablished, by the Act of June 14, 1934 (4% Stat. 960). vacant land
ithin the boundaries was permanently withdrawn for the benefit of
ie Navajos and such other Indians as were already located thereon.
Thus; unlike the executive order creating the 1882 reservation, this
sgislation granted contemporaneous rights in the reservation area to
ore.than one tribe.) Several Hopi Indians were then located in an
(A8, known by the village names of Moencopi and Tuba City, which
240 the west of the 1882 reservation and on land between these
ages and the reservation. The coexistence of the two tribes in this
as also been a source of controversy and quarrels. and H.R. 11128
Beeks to solve this problem by a partition of the 1934 reservation.
ctien § defines the area within the 1934 reservation traditionally
ed by Hopi Indians and attaches thereto a corridor connecting
th-the Hopi “half” of the partioned joint-use area of the 1882
vation. This contiguity insures that the two groups of Hopis are
parated by Navajo-held land and is essential for proper manage-
‘ot Hopi-held land.

186 within the boundaries of the 1034 reservation are located cer-
‘Paiute Indians whose use dates back to antiquity. Section 6 pro-
for allouments to these Painte Indians in accordance with the
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