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Dear Mr, Chairman:

We are taking this opportunity to submit the Department's
views on proposed legislation (S. 1196) which would confer
jurisdiction on the United States Claims Court with respect
to certain claims of the Navajo Indian Tribe. Those claims
were dismissed by the United States Court of Claims on June
13, 1979. Navajo Tribe v, United States, 220 Ct. Cl. 360,
601 F.2d 536 (1979). While we certainly agree that tribes
must have a fair opportunity to litigate their claims, we
oppose this bill on four grounds. First, the legislation
would define the details of a particular attorney-client
relationship. Second, we view the relief as unnecessary.
Third, the gill is ambiguous. Fourth, legislation of the
sort proposed portends new requests for jurisdictional
authority by ‘Indian tribes who have become dissatisfied with
results obtained under the Indian Claims Commission Act (60
Stat. 1049, 25 U.S.C. §70 et seq.) (hereafter, the Act).

At the outset, we would focus on proposed language
which plainly reverses the Court of Claims holding that a
voluntary dismissal of certain tribal claims by tribal counsel
was proper and binding on the client, even though without
the prior knowledge and consent of the Tribe and the Secretary
of Interior. Language in S. 1196 which concludes that claims
were withdrawn without the "required" approval of the Tribe
and the Secretary accomplishes this result. We believe that
the Court of Claims was correct in supporting the validity
and propriety of the tribal attornmey's action in that case, -
An ever-present legislative "requirement" of knowledge and
approval by the Tribe and the Secretary would impose serious
restrictions on tribal counsel's actions during the normal
course of litigation, making it virtually impossible for
that counsel to -act with dispatch and efficiency in the
handling of complex Indian claims., Courts and litigants
must be able to rely and act upon the representations of
counsel in liti$ation. In their capacity as defense attorneys,
this Department's lawyers would act at their peril to rely
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upon tribal counsel's representations without assurance in
each instance that approval had been provided. Inordinate
delays in the disposition of these suits would be the in-
evitable result.

To the contrary, we think the Court's interpretation
of tribal counsel's authority is persuasive:

Paragraph 6 did not limit the attorney's
authority to withdraw certain claiwms,
several of which probably were duplicative
of those in other dockets, for what he
perceived to be sound tactical or strategic
reasons. That was precisely the kind of
decision the attorney would have to make in
carrying out his duty under paragraph 2 of
the contract “to diligently prosecute the
claims and to exert his best efforts to
satisfactorily conclude them within the
term of this contract”. Indeed, an
attorney could not effectively conduct
such a major Indian claims case as this
if he had to obtain the prior approval
of his client and the Secretary before he
could take such action.

220 Ct.Cl. at 366, 601 F.2d at 536.

We also object to the relief afforded by the Bill as
unnecessary and to its general description of the claims
affected as ambiguous. An adequate analysis of the proposed
legislation is not possible, we would submit, without resort
to the Court's June 13, 1979 decision. Describing the Navajo
case as "byzantine in complexity", the Court recognized that
some of the dismissed claims were viable and alive in other
active Navajo dockets or still pending in Claim 7 of Docket
No. 69. 220 Ct.Cl. at 362-364, 601 F.2d at 537-538. Even
though some clarification might be obtained by reference to
that decision, the present status of the Navajo claims would
still not be apparent. Consequently, we have undertaken to

.up-date the status of the dismissed claims in the context of

their pendency or disposition in other Navajo dockets.

Specifically, Claims 1 and 2 sought a declaration that
the Treaty of June 1, 1868 was invalid and a judgment for the
fair market value of Navajo aboriginal land. These claims
were the subject of a judgment in Docket No. 229, That judg-
ment awarded $14,800,000.00 to the Navajo Tribe on September 18,
1981 for the fair market value of their aboriginal lands.

Claim 3 complained of the adequacy of the agricultural land
provided under the 1868 treaty and contended that the government
was liable for damage which allegedly occurred from mismanage-
ment through overgrazing. The management of all lands on the
reservation, however, is the subject of inquiry under Claim 7 of
Docket No. 69. )

Claim 4, subtitled "BMucation; Schools", alleged that the
United States failed to ensure the civilization and education
of the Navajos under the 1868 treaty. Trial Judge Bernhardt
ruled that the obligation to provide education extended for
10 years only. The Court of Claims affirmed this view. Navajo
Tribe v. United States. 224 Ct. Cl. 171, 197-199, 624 F.2d 981,
995-996 (1980).

Claim 5 alleged a breach of fiduciary duties by the United
States with respect to the Tribe's natural resources and other
tribal property. This claim is also the subject of Claim 7
in Docket No. 69 and of Docket No. 299. In addition, oil and
§as mismanagement claims, as well as claims for the wrongful

isbursement and handling of tribal funds and the failure to
fulfill the provisions of Article 8 of the 1868 Treaty, were the
subject of a jud§ment award of $22,000,000.00 to the Navajo Tribe
in Docket No. 353 on June 8, 1982. Similar claims for mismanage-
ment of copper, vanadium, uranium, sand, rock and gravel resources
were tried during February-March 1983 and will shortly be pending
on briefs before the Claims Court in Docket Nos. 69 and 299.
Other resources and property claims have been scheduled for trial
by the Trial Judge's order of July 1, 1983. Specifically, trials
have been set into 1986, including: timber and sawmill c{aims,
January 23, 1984; coal, water, rights-of-way, mission sites, and
ig%gted claims, May 15, 1985; and, grazing land claims, January 10,

Claim 6 alleged that miscellaneous facilities provided under
the 1868 Treaty were inadequate and that their construction was
delayed. To the extent that such facilities were mismanaged,
the claim would then be pending under Claim 7 of Docket No. 69.

Claim 8 alleged the breach of an agreement in 1868 to
return Navajo aboriginal homelands in return for the services of
individual Navajo Indians as scouts and guides during the Apache
war. Claims of individuals, however, are not justiciable under
the Act. The tribal claim for aboriginal lands, or the other
lands, was the subject of the judgment in Docket No. 229 as
noted above.

From this discuésion, it is evident that the "dismissed
claims” of any substance, i.e., those addressing the Govern-
went's handling of tribal monies or property, are also the sub-
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ject of Claim 7 in Docket 69 or of claims presented in Docket
299 and are therefore still viable. Specifically, Claims 3, &,
5, and 6 are, in part, the subject of Claim 7 in Docket No.

69; Claim 5 is the subject of Docket No. 299. Indeed, Claims
1, 2, 5 and 8 have, in part, been the subject of substantial
judgments already entered in favor of the Tribe im Docket Nos.
229 and 353. Claim 4, to the extent it is not available in
Claim 7, is addressed on the merits in the Court of Claims

1980 opinion. In these circumstances, we wquld submit that the
proposed legislation is unnecessary to provide the Tribe a fair
opportunity to pursue its claims. FurcheF, the pro osed lan-
guage Lnaccurately generalizes regarding 'claims” which are, as
the Court of Claims said, "byzantine in complexity”.

Finally, affording an independent jurisdictional grant
where judgments have already been entered, merits rulings
made, and claims otherwise presented or preserved promises
to unsettle and further protract the resolution of these
claims. Such a grant could encourage other tribes which
consider themselves to be in analogous circumstances to seek
jurisdiction to reopen results already obtained under the
Act when. those results are later thought unsatisfactory.

In conclusion, for the reasons discussed, we oppose both
the relief sought in the bill and the proposed language. The
Office of Management and Budget has advised us that there is no
objection to the submission of this report from the standpoint
of the Administration's program.

Sincerely,
(Signelj Lzvirz L. M:2Czmnell
Robert A. McConnell

Assistant Attorney General
Office of Legislative Affairs

Senator DEConcinit. Today our first witness will be Anthony
Liotta, Deputy Assistant General, Land and Natural Resources Di-
vision, Department of Justice.

Mr. Liorra. Mr. Chariman, I would like to introduce Mr. Jim
Brookshire, who is the chief of our Indian Claims Section. I would
like to have him sit with me.

Senator DECoNcINI. Please come and join us.

Mr. BrooksHIRE. Thank*you.

Senator DECoNcINI. Gentlemen, please proceed. Your full state-
ments will be inserted in the record, without objection, and if you
will summarize them for us, we would appreciate it. .

STATEMENT OF ANTHONY. C. LIOTTA, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, LAND AND NATURAL RESOURCES DIVISION,
DEPARTMENT OF JUSTICE, ACCOMPANIED BY JIM BERKSHIRE,
CHIEF, INDIAN CLAIMS SECTION

_ Mr. Liorta. I certainly will, Mr. Chairman, and good morning. It
is a pleasure to appear before the committee.

The Department of Justice opposes passage of S. 1196, which
would confer jurisdiction on the U.S. Claims Court to hear certain
claims of the Navajo Indian tribe previously filed and voluntarily
withdrawn in October 1969 by counsel for the tribe.

. In 1979, the Court of Claims ruled the withdrawal valid, though
it was made without the knowledge of the tribe or the Secretary of
the Interior.

The Department also opposed passage of the legislative predeces-
sor of S. 1196, which was S. 1613, which was rejected by the com-
mittee in 1981.

The Department then believed that Congress should not reverse
the clear holding of the court and set a precedent for reviving
claims for which the statute of limitations has long ago run.

We oppose S. 1196 for the same reasons. Moreover, the language
of S. 1196 is even more general and imprecise than that contained
in the prior bill, since it allows resubmission of withdrawn claims
which would not have been considered or decided on their merits
and which are no longer pending before the Claims Court and have
Ié(ft.been previously determined on the merits by the U.S. Court of

aims.

This circular language invites further confusion by merely refer-
encing prior pleadings and hearings in this very complex and pro-
tracted case.

That concludes my summary, Mr. Chairman, and I would be glad
to answer any questions I can.

Senator DEConcini. Thank you very much.

I do have some questions, and maybe you can help me have a
better understanding of this, too. I know we have been around this
thing so many times, but I do not want to miss anything.

One thing that troubles me, Mr. Liotta, is that in paragraph 6 of
the attorney contract between the Navajo Tribe and Mr. Harold
Mott, it says, and I would like to read it: '

Any compromise settlement or other adjustment of the claim shall be subject to
the approval of the tribe and the Secretary.

That means the Secretary of the Interior, of course.
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Does the Department of Justice have any evidence to indicate
that the Navajo Tribe or the Secretary of the Interior ever ap-
proved the dismissal of the tribe’s fair and honorable dealings with
these claims?

Mr. Liorra. In that particular situation, no.

I might say this, Mr. Chairman. As I understand it, the contract
has two provisions. One, of course, is the one you are referring to.
It is our interpretation of that, and the court’s interpretation—I be-
lieve it was Judge Freedman in the Claims Court—that this refers
to settlements or that type of thing.

He also indicated—that is the judge—that the attorney under
section 2, I think, of the contract—I believe that is correct, but one
section of the contract—has duties and obligations to conduct the
litigation, and in order to do that, an attorney, any attorney, has to
have certain prerogatives; and he found that the withdrawal of
these claims was within the prerogatives and not in violation of
paragraph 6 of the contract, in my recollection.

Senator DeConcinit. What troubles me, and maybe it has always
been a problem where the Secretary is acting as a trustee and the
Government is acting as the attorney, is that in the case before the
Court of Claims, in claims such as this, is it not common practice to
obtain the consent of the tribe and Secretary before a claim is com-
promised or adjusted or, in this case, withdrawn?

Mr. Liorra. Well, again, I think, insofar as any compromise or
settlement, our position has been that it has to be approved by the
Secretary of the Interior and the tribe.

However, as Judge Freedman said—and we were in agreement
with that—this does not come within the purview of that particu-
lar clause in the contract. This is not a settlement. This is a
lawyer, for whatever reasons, readjusting his claims, withdrawing
his claim, et cetera.

Now, Senator, you could readily understand, I think, the prob-
lems that would be upon the courts and upon lawyers if, for exam-
ple, the attorney wanted to amend a claim or to make any kind of
a move with his legal pleadings, if he had to go back to the Secre-
tary of the Interior and the tribe to get approval. He is hired for
that specific purpose, to use his judgment as an expert attorney in
handling these matters, and I would assume that he was hired with
the full confidence of the tribe, and that is what he was doing.

I think the previous attorney who did that was Mr. Mott, I be-
lieve.

Senator DeConcini. Mott, yes.

Mr. LiotTAa. So, yes, insofar as settlements, I would assume that
they have to go back to the Secretary of the Interior and the tribe,
and in fact it is being done and has been done. But this does not
fall, in my opinion, within the ambit of that restriction.

Senator DeEConcini. You expressed some concern in your state-
ment of establishing a precedent, that S. 1196 would, if it is en-
acted, and you cite the Sioux Nation legislation as an example. In
that legislation, the Department of Justice itself cited the addition-
al cases which rested on similar principles. What cases can you
identify for this committee that are similar to the Navajo case?

Mr. Liorra. I think attached to my testimony, if you will bear
with me a moment, Senator, in the back of my statement that has

11

been admitted to the record, we cite a number of cases where there
was a waiver of res judicata by Congress. Senator, I would refer
you to that.

It also indicates the judgments that later arose because of that.
What we are suggesting here, as we have suggested in other
cases—and I know I have appeared before you, sir, before on this
case, and I have appeared’ a number of other times—is that litiga-
tion must come to an end. s

This case has been pending, as I understand it, for approximately
33 years. An attorney, a member of the bar, made certain judg-
ments in the course of these proceedings, and we feel that those
judgments should be upheld, otherwise, this litigation is never
going to end.

I would say one other thing.

Senator DECoNcINI. Let me interrupt you there.

Mr. LiorTA. Yes, sir.

Senator DeConcini. If you say it never would end, would it not
end if we gave the Court of Claims jurisdiction to make the final
determination? Would that not eventually end it?

Mr. LiorraA. I was going to address that, Senator.

Senator DEConcint. Thank you. I did not mean to interrupt you
if you had something else there, but I wanted to catch that.

Mr. Liorra. No, sir, that is fine. That is exactly where I was
going at the moment, if you will just give me a moment to find my
papers here.

Senator DEConcini. Yes. Take your time.

Mr. Liorra. If I may, Senator, I would like to address these one
at a time.

As far as claim No. 1 that was eliminated, this was a suit for the
fair market value of aboriginal lands as alleged protected by the
Treaty of Guadalupe-Hidalgo, 1848, and the treaty of 1849, ratified
by the Senate on September 9, 1850.
22’SI)‘hese are the same facts as alleged in another docket, docket

Claim No. 2 was an alternative claim for aboriginal lands, the
suit for the fair market value of the aboriginal lands by fraud and
duress, which Indian title claim was extinguished by the invalid
1863 treaty.

Claim Nos. 1 and 2 were subject to a judgment in docket 229-—I
do not know whether it was a settlement or not—for $14,800,000. 1
believe it was a settlement.

So those two claims they received money for. Now, that is part of
what this bill that you are proposing would revive.

Claim No. 3 was a suit for inadequacy of agricultural lands pro-
vided under the treaty of 1868 and for damage to treaty lands by
overgrazing. A claim for mismanagement of grazing and other
lands is included in claim 7, which is in the same docket, 69, and in
docket 229. I might say the trial date on that claim is set for Janu-
ary 10, 1986, which is quite a ways off.

Claim 4 was a suit for failure to provide educational and other
services under article 6 of the 1868 treaty. The Court of Claims sus-
tained the trial judge’s holding that the obligation to provide civili-
zation and education extended for 10 years only or until 1878,
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Claim 5 was a suit for breach of fiduciary duty by tl}e United
States by exploiting or allowing others to exploit the tribe’s natural
resources—oil, gas, vanadium, timber, et cetera, without adequate
consideration. That claim is also included in claim 7, docket 69, and
in docket 229. . i )

The oil and gas case, along with claims for wrongful disburse-
ment of tribal funds and failure to fulfill terms of article 8 of the
1968 treaty were subject to a judgment for $22 million in docket
353 on June 8, 1982. Docket 353 has thus been closed. )

Similar claims for mismanagement of copper, vanadium, urani-
um, sand, rock, and gravel were tried in 1983 and are pending
plaintiff’s briefs in dockets 69 and 229. ) )

Timber and sawmill mismanagement claims are set for trial on
January 23, 1984. Coal, water, rights-of-way, mission sites, and re-
lated claims are slated for trial on May 15, 1985. Grazing land
claims covering an area of 25,000 square miles are set for trial in
dockets 69 and 299 on January 10, 1986. .

Claim 6, the suit for violation of the 1868 treaty by failing to pro-
vide adequate construction of buildings and shops, this mismanage-
ment of property claim is pending under claim 7 in the same
docket, 69. That has not been scheduled for trial. ) )

Now, claim 8, which was another part of this _bill, is a suit on a
breach of agreement in 1868 to restore aboriginal homelands in
return for services of individual Navajos in the Apache wars. The
aboriginal lands were paid for in the judgment of $14,800,000, cov-
ering claims 1 and 2. That is docket 229, I believe.

So my point is, Senator, that these claims have been addressed
either by settlement judgment or are included to a great extent in
the other dockets and in claim number 7; and that this bill would
open some other claims, whatever they may be.

I think that the counsel who—this is just my guess—the counsel
who did this in withdrawing these claims was pretty well aware of
what he was doing, and he felt, as their attorney, that the Indians
were protected. _ o

Senator DEConNciINI. I think I understand. What you'are saying is
that, really, the reason we do not need thls_ls because the sub-
stance, at least, of these claims that were dismissed by Mr. Mott on
behalf of the Navajos are really covered in these other dockets that
you cite.

Mr. Liotra. Yes.

Senator DECoNcINI. Let me just finish.

Mr. Liorra. Certainly.

Senator DECONCINL Now, that being the case, that you feel they
are, and the Navajos feel that they may not be, if the legislation
were drawn—and I think perhaps it is, but maybe you could offer
some suggestions to it—if the legislation were drawn that the
Court of Claims came to your same conclusion, then there would be
no case for them to hear, and would not that be a fair resolution
when we have two different positions here on whether or not the
substance is covered? ) )

You say the substance is covered. The Navajos say that in some
cases, yes, it is; in some cases, it is not; and I do not know. I‘ cannot
tell you. I am not a judge, and I have not had time to study it.

13

But I am a legislator trying to resolve something that would be
fair, where the Government would not be subject to being obligated
or liable more than once for any claims that might be validly
proved. On the other hand, if there is some substance from one side
left out, it may be that substance is what is in the eyes of the be-
holder. You may considey it to be substantive, and the attorneys
now for the Navajos may feel otherwise.

What damage would bé caused if the legislation were drawn in
such a manner that if the claims court found that your position is
right, that the substance is covered in a previously filed docket,
then they would not take jurisdiction?

Mr. Liorra. Well, there are two difficulties with that, as I see it.
One of course, the legislation as now drawn, and you are referring
to tightening it up, would leave open the ability of the tribe to prof-
fer claims that, based on their view of the claims as stated, are
broader than what is anticipated.

For example, as I understand it, in reference to the educational
claim—that would be claim No. 4—we believe, and I think the
court held, that they were circumscribed by the 10-year period.
That was the treaty period. I would assume they would make a
claim concerning possibly fair and honorable dealings in reference
to that claim, which would again open that.

I think the difficulty is the broadness of the legislation as it now
stands, and I do not quite know how you can tighten it up. But in
any event, my main thrust is this, that they have had their oppor-
tunity. This attorney withdrew these claims in 1969, and here we
are today, in 1983. In 1979, they had a hearing before the court on
this very subject matter. In 1980, again the Court of Claims—I
think it was Judge Davidson—finally resolved this matter.

1 believe they have had their day in court, and I think the litiga-
tion has to come to an end. If the legislation is drawn so that it is
very tight, we still have the same problem as to the interpretation
of what they are asserting, what the Court of Claims would do, and
the litigation would never end.

The harm that would be done would be the court’s time, the
other claims of the various tribes. They will be coming in and
asking for the same type of relief sooner or later, I would assume,
and these cases would never end.

We are not anti the tribe. We certainly want justice done. But it
just seems to me they have had their day in court, and all tribes
would have some reason why, I would assume, their attorneys did
or did not do this, and I would assume that you may have other
applications for the same kind of legislation.

I think that the main problem, aside from the vagaries of the
present legislation, is that the litigation will never end.

I might say that the evidence of that, of course, is some of these
other tribes that have had this special legislation. v

Senator DEConciNI. Well, thank you. I cannot say you have con-
vinced, mostly because of the fairness that we are involved with
here. I do not want the Government to have to pay any more than
they paid, if they owe anything, and I do not want to see the ad-
ministration pegged as anti-Indian; I want to see them pegged as
doing what is right and fair.
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It just seemed to me that this legislation was a decent approach.
From your statement, I gather you want justice accomplished, and
you just feel that this legislation is not the way to go, and we ought
to rely on the claims that are still pending. )

In light of that, I would just ask the Justice Department if you
have any other suggestions. I certainly am open to other sugges-
tions, legislation-wise, if this legislation is too onerous or sets too
much of a precedent. There must be some way to have at least a
hearing on whether or not the substance is covered by the existing
claims.

In my opinion, that is the ultimate question. The Indians now
claim that it is not, or may not be, and the Justice Department
feels that it is, and I am left in the quandary of not knowing. And
s0, it seems like the best way to do it is to let an impartial court
make the determination whether they are covered by previously
filed claims, and then it is settled.

Mr. Liorra. Well, again, Senator, we certainly are interested in
justice, and I think that justice has, in a sense—and I don’t mean
to be——

Senator DeConciNi. Already prevailed.

Mr. Liorra. I think it has prevailed, and I think it is time for the
end of this litigation.

Senator DECoNcINI. Thank you.

Mr. Liorta. Thank you, sir.

[The prepared statement follows. Testimony resumes on p. 33.]
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NOVEMBER 2, 1983

PREPARED STATEMENT OF ANTHONY C. LIOTTA, DEPUTY ASSIST-
ANT ATTORNEY GENERAL, LAND AND NATURAL RESOURCES DIVISION

1 am Anthony C. Liogta, Deputy Assistant Attorney
General for the Land and Nawural Resources Division, of the
Department of Justice. Thank you for giving the Department
this opportunity to present our views concerning S. 1196, which
would confer jurisdiction on the United States Claims Court to
hear claims of the Navajo Tribe of Indians which were previously
filed with the Indian Claims Commission and voluntarily withdrawn
in October, 1969 by the Tribe's counsel of record, and which
have not been considered or decided on their merits.

As you may recall, I testified in November, 1981 in
opposition to a similar bill (S. 1613), which was eventually
rejected by this Committee. A copy of my statement on that
occasion is attached to my present statement for your reference.
I have also attached to today's statement, letters from former
Assistant Attorney General, Carsl E. Dinkins and Assistant
Attorney General Robert A. McConnell to Congressman James V.
Hansen, in response to questions raised by the Congressman and
Counsel for the Tribe in regard to the subject of this legisla-
tion. Those letters explain in detail the Department's reasons
for opposing passage of S. 1196.

The Department of Justice 1is opposed to passage of S.
1196 for three basic reasons. First we believe that counsel
for litigants in Indian Claims cases, as with all cases, must
be recognized as having the authority to conduct the prosecution

of a claim, and that the subject claims were duly withdrawn by
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counsel for the Navajo Tribe. Second, the Tribe has been and
is being given a full and fair opportunity to present its
claims under the Act of 1946, to dispute the validity of the
actions of its counsel, and to litigate all remaining claims
under remaining counts of its various petitions. Finally, the
Department believes that the Congress should not directly
reverse the decisions and orders of the Claims Court regarding
claims voluntarily withdrawn, and allow by special exception
the litigation of claims which would otherwise be barred by
the operation of a statute of limitation.

The apparent purpose of this bill, as it was with
S. 1613, is to allow the refiling of claims which were asserted
in the Tribe's petition in Docket No. 69 {(claims 1 through 6
and 8), originally filed on July 11, 1950. Those claims were
voluntarily withdrawn nineteen years later, when the Tribe's
counsel filed an amended petition asserting only the seventh
claim of the original petition. Since then, his action has
been the subject of extensive examination and second-guessing.
In 1979, the Court of Claims ruled that the attorney had
authority under his contract to withdraw the claims, notwith-
standing any lack of knowledge or consent by the Tribe or the

Secretary of the Interior. Navajo Tribe of Indians v. United

States, 601 F.2d 536, 539 (Ct. Cl. 1979). The Court found that
his action was '"a tactical decision similar to those attorneys
constantly must make in the conduct of litigation. The plaintiff

is bound by the actions of its attorney."

17 ‘
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The trial judge's initial decision was clarified in an
order of September 28, 1979, which was sustained by the Claims
Court in a decision finding.that if the surviving seventh
claim did not include certazn claims, those claims may not
be reasserted because of th; statute of limitations. I have
attached a copy of the trial judge's clarification and would
be happy to furqish coples of the opinions of the Court of
Claims to the Committee, if you desire.

The Department's second concern is that this bill wsuld
expressly overrule a decision which was arrived at after a fair
and full hearing by a court of competent jurisdiction. As is
evident from the extended period over which the issue of claims
withdrawal was considered and by the number of decisions and
clarifications which were precipitated by that consideration,
this Tribe has received its due process -- to provide it with
additional opportunities will be to delay consideration of
the claims of others which are still to be considered.

All claims which they have properly prosecuted under the Act of
1946 have either been legally withdrawn, settled, considered,
decided, or are still pending on an extremely complex and
detailed docket. The bill would expressly contradict an unequi-
vocal finding of the trial judge and the Court of Claims by
declaring that prior claims "were withdrawn without required
approval by the Tribe and the Secretary of the Interior," and
would severely complicate the pleadings in a case already
characterized as ''byzantine'" by the Court. Since the bill

does not specify what specific claims would be allowed aud
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Honoreble James V. Hansen
House of Representatives
washington, D.C. 20515

Dear Congressman Hansen:
Re: Ravajo Tribe v. United States, Docket

ros. 69 and 299, before the United
Stetes Claime Court

Your letter of May 1&, 1983 requests explanation of the
Depsrtument's actions in seeking dismissal of Navajo Tribel
Clairs l-¢ and & in Docket Ko, 69 after such claims had been
voluntarily withdrawn ty plainciff's counsel without the
apparent knowledpe or approval of the Kavajo Tribal Council
or the Secretary of Interfor. You suggest that such action
ney be inconsistent with a position teken by Department
couneel in an earlier case (Jicarillea Apache Tribe v. United
States, Docket Ro. 22-A), &nd ask whether such earlier action
8houid not serve ar a precedent to allow sucl: claimg to be
reinstated by lepislative action. You further ask whether the
discissed claims 1-6 and & are still pending in current dockets
betore the United States Claics Court, Priefly summarized,
the facts &re as follows:

The originsl petition consisting of claims 1 through & wae
timely filed in Docket No. 69, Thereafter, and before the f{lins
deedline of August 13, 1946, plaintiff filed three additionel
dockets, numbered 229, 299 and 353. Docket FNo. 229 was an
aboriginal land claiw duplicating allegations pled in Claims 1
and 2 of Docket No. 69. Docket No. 353 was an accounting clair
for miscanagement and breach of fiduclary duty regarding oil and
gas resources. Docket No. 299 is an sccounting clain for wis-
wmanageusent and breach of fiduciary duty regsrding ell other
resources. These resource claims had been generally slleged by
claiv 7 of Docket Ro. 69. Accordingly, these accounting claims
were consolidated for trial.
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On October 1, 1969, former Navajo counsel, Harold Mott, filed
a First Amended Petition which withdrew from consideration non-
accounting claims 1-6 and 8 of Docket No. 69. In 1974 a sub-
sequent Navajo counsel, William Schaab, filed a Second Amended
Petition in Docket No. 69 which purported to reformulate and
restore non-accounting claims 1-6 and 8 to the case. The
Conmission allowed this amendment on the ground that it was
based on facts contained on:claim 7 of Docket No. 69 which had
not been withdrawn, and otherwise concluded that the attempted
withdrawal by Mott had not been effective because the attorney
contract then in effect required tribal approval for any
"adjustment" of the claims. (35 Ind.Cl.Comm. 305, 307,
January 23, 1975). )

On June 3, 1976, Department counsel filed a motion to dismiss
claims 1-6 and 8 of Docket No. 69 on the ground that the "reforrula-
tion"” by Schaab happened after the statute of limitations (25 U.S.C.
70K) had run. The Commission transferred the cases to the Court of
Claims (under P.L. No. 94-465, 90 Stat. 1990 (1976)) without ruling
on this motion. The cases were assigned to Trial Judge Bernhardt
who reaffirmed the Commission's earlier ruling that said claims
related back to the original petition. On appeal the Court of

Claims reversed this tulin% and dismissed these claims. (220 Ct.Cl.
360 (1979), 601 F.2d 536 (1979)).

The Court ruled on appeal that the withdrawal of claims 1-6
and 8 in Docket No. 69 by former Navajo counsel Mott did not
require tribal or Secretarial knowledge or approval. The Court
construed the relevant paragraph of the attorney's contract (i.e.,
par. 6, Compromises and Settlements) as requiring:

® ® * tribal and secretarial approval only
of compromises, settlements, and similar
adjustments of claims, i.e., the termina-
tion of claims in return for some considera-
tion given in exchange therefor. Paragraph
6 did not limit the attorney's authority to
withdraw certain claims, several of which
probably were duplicative of those in other
dockets, for what he perceived to be sound
tactical or strategic reasons. That was
precisely the kind of decision the attorney
would have to make in carrying out his duty
under paragraph 2 of the contract "to
diligently prosecute the claims and to exert
his best efforts to sstisfactorily conclude
them within the term of this contract."
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Indeed, an attorney could not effectively
conduct such a major Indian claims case
as this if he had to obtain the prior
approval of his client and the Secretary
before he could take such action,

Consequently, the Court held there was nothing before the Commis-
sion to which th~ 2nd amended petition in 1975 could "relate back",
and the situation stood as if the withdrawn claims had never been
filed. The Commission thus lacked jurisdiction to hear them.
(Pages 366-367 of the Court's opinion.)

We agree with the above conclusions and the result., Ve
do not find this view inconsistent with the Commission's inter-
pretation of the attorney's contract in the Jicarilla Apache case.
There, the Commission had ordered a consolidated hearing oI the
aboriginal land claims of certain Pueblo Tribes in the areas and
to the extent these claims overlapped the similar claims of the .
Jicarilla Apache. The Commission's order of consolidation further
provided that any petitioner who would disclaim any interest in
the area claimed by the Jicarilla could avoid the consolidated
hearing of the Jicarilla Apache land claims. Thereafter, five
stipulations were executed between the Jicarilla Apache counsel
and the separate counsel of five Pueblo tribes. Department
counsel perceived this action as an "adjustment of claims"
requiring approval of the tribe and the Secretary. The Commis-
sion recognized the validity of the contention that such
approval should be required where historical boundaries were
being adjusted in aboriginal land claims (12 Ind.Cl.Comm. 439,
476-477 (1963)). The Commission found, however, that there was
absolutely no evidence of historical overlap of bordering claims,
but that Jicarillo Apache counsel by "mistake and oversight" had
erroneously claimed Pueblo lands. The stipulations which served
to correct the mistake did not constitute an arbitration or com-
promise of a controversy between them since none had ever existed
and there was only a mistake of pleading. The Commission concluded
(1d., p. 478):

% % *This correction of an error in pleading
made by counsel's inadvertence in failing to
exclude lands claimed by subject Pueblos is
not difficult to distinguish frowm a situation
where a historic boundary dispute between
adverse Indian groups or tribes is sought to
be settled by arbitration and compromise.
Here there was a mistake in the pgeading of
the description of Jicarilla Apache's claimed
lands and its correction,

25

-4 -

We have.accepted the Commission's correction of our mistaken
perception of the Jicarilla Apache transactions and see no

precedent which would support legislative revival of the
dismissed Navajo claims.

It is our view that the dismissed claims of any substance
are the subject of claim 7% in Docket 69 or in Docket Nos. 229,
299 and 353, either presently before the Claims Court or for
which judgment has Leen entered.

Claims 1 and 2 sought a declaration that the Treaty of
June 1, 1868 was invalid and a judgment for the fair market
value‘of Navajo aboriginal land. These claims were the subject
of a judgment in Docket No. 229. A judgment of $14,800,000.00
was awarded to_ the Navajo Tribe on September 18, 1981 for the
fair market value of their aboriginal lands,

Claim 3 complains of the adequacy of the agricultural land
provided under the 1953 treaty and contends that the government
is liable for the damage which allegedly occurred from overgrazing.
The management of all lands on the reservation is the subject of
inquiry under claim 7 of Docket No. 69.

Claimp 4, subtitled "Education; Schools," alleged that the
United States failed to ensure the civilization and education of
the Havajos under the 1868 treaty. Trial Judge 3ernhardt ruled
that the obligation to provide education extended for 10 vears
only. The Court of Claims affirmed this view. (224 Ct. Cl. 171,
197-199 (1980); 624 F.2d 981, 995-996 (1980)).

Claim 5 alleges a breach of fiduciary duties by the United
States with respect to the Tribe's natural resources and other
tribal property. These claims are also the subject of claim 7
in Docket No. 69 and in Docket Nos. 299 and 353, 0il and gas
mismanagement claims, as well as claims for wrongful disburse-
ment and handling of tribal funds, and the failure to fulfill °
Article 8 provisions of the 1868 Treaty, were the subject of a
judgment award of $22,000,000.00 to the Navajo Tribe in Docket
No. 353 on June 8, 1982. Similar claims for mismanagement of
copper, vanadium, uranium, sand, rock and gravel resources were
tried during February-March 1983 and are pending on briefs to be
filed before the Claims Court in Docket Nos. 69 and 299, Other
resource and property claims were scheduled for trial in these
dockets by the Trial Judge's order of March 24, 1982. Trials
have been thus set into 1985 (e.g., timber and sawmill claims -
October 24, 1983; coal, water, rights-of-way, mission sites, etc. -
May 15, 1984; and grazing lands - January 10, 1985).
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Claim 3 complained of the adequacy of the agricultural
land provided under the 1868 treaty and contended that the gov-
ernment was liable for damage which allegedly occurred from
mismanagement through overgrazing. The management of all lands
on the reservation, however, is the subject of inquiry under
Claim 7 of Docket No. 69.

Claim 4, subtitled "Education; Schools," alleged that the
United States failed to ensure the civilization and education
of the Navajos under the 1868 treaty. Trial Judge Bernhardt
ruled that the obligation to provide education extended for 10
years onl;. The Court of Claims affirmed this view. 224 Ct.
Cl. at 197-199, 624 F.2d at 995-996.

Claim 5 alleged a breach of fiduciary duties by the United
States with respect to the Tribe's natura{ resources and other
tribal property. This claim is also the subject of Claim 7 in
Docket No. 69 and Docket No. 299, In addition, oil and gas mis-
management claims, as well as claims for the wrongful disburse-
ment and handling of tribal funds and the failure to fulfill

the provisions of Article 8 of the 1868 Treaty, were the sub-
ject of a judgment award of $22,000,000.00 to the Navajo Tribe
in Docket No. 353 on June 8, 1982, Similar claims for misman-
agement of copper, vanadium, uranium, sand, rock and gravel
resources were tried during February-March 1983 and w%ll shortly
be pending on briefs before the Claims Court in Docket Nos. 69
and 299. Other resources and property claims have been
scheduled for trial by the Trial Judge's order of July 1, 1983.
Specifically, trials have been set into 1986, including: timber
and sawmill claims, January 23, 1984; coal, water, rights-of-
way, mission sites, and related claims, May 15, 1985; and,
grazing land claims, January 10, 1986.

Claim 6 alleged that miscellaneous facilities provided under
the 1868 Treaty were inadequate and that their construction was
delayed. To the extent that such facilities were mismanaged,
the claim would then be pending under Claim 7 of Docket No. 69.

Claim 8 alleged the breach of an agreement in 1868 to re-
turn Navajo aboriginal homelands in return for the services of
individual Navajo Indians as scouts and guides during the Apache
war. Claims of individuals, however, are not justiciable under
the Act. The tribal claim for aboriginal lands, or the other
lands, was the subject of the judgment in Docket No. 229 as

noted above.

From this discussion, it is evident that the "dismissed
claims" of any substance, i.e., those addressing the Govern-
ment's handling of tribal monies or property, are also the sub-
ject of Claim 7 in Docket No. 69 or of claims presented in Docket

No. 299 and are therefore still viable. Specifically, Claims 3,

31
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4, 5, and 6 are, in part, the subject of Claim 7 in Docket No.
69; Claim 5 is the subject of Docket No. 299. Indeed, Claims 1,
2, 5 and 8 have, in part, been the subject of substantial judg-
ments already entered in favot of the Tribe in Docket Nos. 22
and 353. Claim 4, to the extent not available in Claim 7, is
addressed on the merits in th® Court of Claims 1980 opinion.

In these circumstances, we would submit that the proposed
legislation is unnecessary to*provide the Tribe a fair oppor-
tunity to pursue its claims. Further, the proposed language
inaccurately generalizes regarding "claims" which are, as the
Court of Claims said, "byzantine in complexity.”

Finally, affording an independent jurisdictional grant
where judgments have already been entered, merit rulings made,
and claims otherwise presented or preserved, promises to un-
settle and further protract the resolution of these claims. The
grant could encourage other tribes to seek jurisdictional au-
thority to reopen results already obtained under the Act when
those results are later thought unsatisfactory or, with new
counsel, to present entirely new ideas and theories of their
past or current claims with the hope of greater success before
the current tribunal.

For the reasons discussed, we continue to oppose both the
relief sought in the Bill and the proposed language. The Office
of Management and Budget has advised us that there is no objec-
tion to the submission of this report from the standpoint of
the Administration's program.

Sincerely,

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs
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September 28, 1979
ORDER

ON PLAINTIFF'S MOTION FOR
CLARIFICATION

The plaintiff has filed a motion for clarification of our
opinion of June 13, 1979, in which we dismissed claims 1
through 6 and claim 8. 1In so doing, we stated that "This
dismissal is without prejudice to the plaintiff's assertion of
any of these claims in other dockets involving the plaintiff
if those claims in fact are present in those dockets." (Foot-
note 1l). Plaintiff now asserts that in this footnote we con-
templated the possibility that the dismissed claims still might
be asserted as part of claim 7 in docket No. 69, a general
accounting claim that has been consolidated with the accounting
claims in docket Nos. 299 and 253, and which therefore was not
before us.

Plaintiff is mistaken. Footnote 1 was intended to make
clear that despite the dismissal of claims 1 through 6 and
claim 8, those claims could be asserted in the other pending
dockets (Nos. 229, 299 and 353) if in fact they "are present
in those dockets." The determination whether the dismissed
claims are so present is a matter for the trial judge:.
Obviously, we would not have dismissed claims 1 through 6 and
claim 8 in docket No. 69 if we had contemplated that all of those
claims could be fully pressed under claim 7 in that docket. To
the contrary, we held that the plaintiff's previous withdrawal
of claims 1 through 6 and claim 8 in docket No. 69 precluded
plaintiff from subsequently reasserting those claims because at
the time of reassertion the statute of limitations had run on
them. The plaintiff may pursue these dismissed claims only if,
and to the extent they are also part of the claims asserted in
the dockets other than docket No. 69.

WATVER OF RES JUDICATA DEFENSE BY CONGRESS

Assiniboine Nation, et al. v. United States, Docket No.

10-81L (Order of August 13, 1981).
Judgment - $16,394,625.16.

Blackfeet Tribe of the Blackfeet Reservation v. United

States, Docket No. 649-80L (Order of Jume 19, 1981).

Judgment - $29,357,453.00

Three Affiliated Tribes of the Fort Berthold Reservation

v. United States, Docket No. 54-81L (Order of September 30, 1981).

Judgment - $22,690,625.00
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Senator DEConciINI. For our next witness, we will call Jerome C.
Muys, attorney for Sante Fe Industries, who has a short statement,
I understand, in relation to this subject matter.

STATEMENT OF JEROME C. MUYS, ATTORNEY FOR SANTA FE
MINING, INC. AND SANTA FE PACIFIC RAILROAD CO.

Mr. Muys. Thank you, Mr..Chairman.

My name is Jerome C. Muys, and I am appearing this morning
on behalf of Sante Fe Mining Co. and Sante Fe Pacific Railroad Co.

I have a short statement I would just like to have copied into the
record, and I would like to summarize it for you if I may.

Senator DeConcint. Without objection, it will appear in the
record. Please proceed. i

Mr. Muys. Santa Fe owns about 4 million acres of reserved min-
eral rights throughout Arizona and New Mexico. This is the resi-
due of the original land grant that was granted to the Sante Fe’s
predecessor company, Atlantic and Pacific Railroad, for building
the transcontinental railroad from Missouri to California. o

Presently pending in the Federal District Court in New Mexico is
a suit by the Navajo Tribe which claims title to about 1.9 million
acres of northwestern New Mexico; that is a good chunk of that
State.

A portion of those lands are the lands that were included in
docket No. 69, which is the subject of this legislation, and also for
which the tribe received $14.8 million in a judgment entered in
docket No. 229 before the Indian Claims Commission. .

In the pending New Mexico litigation, the tribe, in addition to
claiming title, is requesting damages for trespass, seeking to invali-
date the conveyances from the United States to third parties, in-
cluding the State of New Mexico, and an injunction against any
kind of further trespass on those lands.

Now, the defendants, which are the United States, the State of
New Mexico, Santa Fe Mining, and Santa Fe Pacific Railroad, apd
a host of other unnamed defendants of a class alleged by the plain-
tiffs, have moved to dismiss the lawsuit. i

One of the principal grounds is that the judgment in Indian
Claims Commission docket 229 operates as a bar to the tribe's as-
sertion of these new claims in New Mexico. )

Santa Fe believes that it is essential in this legislation to make it
clear that Congress is not in any way attempting to express its
views on the merits of the questions that are before the District
Court in New Mexico as to the finality of the judgment in docket
229 or its legal effect, if any, on the pending litigation.

We have drafted a short disclaimer to that effect which we have
discussed with the staff and the Navajo Tribe, and I believe it is
acceptable to them. We would urge that the committee give that
favorable consideration in your deliberations.

[The prepared statement follows:]

PREPARED STATEMENT OF JEROME C. MUYs, ATTORNEY, REPRESENTING SANTA FE
MIiINING, INC., AND SaNTA FE Paciric RaiLroap Co.

Mr. Chairman, my name is Jerome C. Muys. [ am a partner in the Washington
office of the Denver law firm of Holland & Hart, 1875 Eye Street, N.W.'My testimo-
ny is presented on behalf of Santa Fe Mining, Inc. and Santa Fe Pacific Railroad
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Company, both headquartered in Albuquerque, New Mexico. We appreciate this op-
portunity to present our views on S. 1196.
Santa Fe Pacific holds title to over 4 million acres of fee mineral estates in New
Mexico and Arizona which are derived from the original land grant from the United
States to the Atlantic and Pacific Railroad as consideration for building a railroad
from Missouri to California. After Santa Fe Pacific acquired these lands, it sold
nearly all of the surface estates and retained the mineral estates.
The Navajo Tribe is currently claiming title to 1.9 million acres of land in North-
western New Mexico in a class action suit filed on October 6, 1982 in the United
States District Court for the District of New Mexico, Navajo Tribe v. State of New
Mexico, et al., Civil No. 82-1148 JB. These lands are a portion of the lands which
formed the basis for the claims brought by the Tribe in Indian Claims Commission
. Docket No. 69, and which are the subject of S. 1196. These lands were also the sub-
ject of claims for which the Navajo Tribe received $14.8 million pursuant to a judg-
ment entered in Indian Claims Commission Docket No. 229.

In the pending New Mexico lawsuit the Tribe has also requested trespass dam-
ages, the invalidation of conveyances from the United States to third parties, and an
injunction against further trespass with respect to a large area of Northwestern
New Mexico. This area includes the lands described in the first, second, and eighth
claims of Docket No. 69 and in the two counts of Docket No. 229. The United States,
the State of New Mexico, Santa Fe Mining, Inc., and Santa Fe Pacific Railroad Com-
pany are defendants in that action, and the alleged class of other defendants in-
cludes all land owners in the 1.9 million acres subject to that litigation. In addition
to other contentions, Santa Fe and other defendants have moved to dismiss the
pending action on grounds that the Tribe was previously compensated for loss of
these lands by the payment of the judgment in Docket No.229, and that that judg-
ment is, therefore, res judicata of the claims asserted in the pending action. The
Tribe has countered this contention and has taken the position that the satisfaction
of the judgment in Docket No. 229 does not prevent it from asserting new claims for
money damages or to actual ownership of the same lands. All of the title held by
Santa Fe is derived from conveyances from the United States or grantees of the
United States.

Santa Fe believes that it is imperative that Congress, in legislating with respect to
the narrow issue with which this bill purports to deal, make it clear that it does not
intend its action to have effect on the finality of the judgment in Docket No. 229 or
the legal contentions as to its effect in the pending litigation in New Mexico. Conse-
gpﬁently, Santa Fe proposes that the following disclaimer be ddded as section 2 of the

it

This Act shall not affect the finality of the judgments entered in Indian Claims
Commission docket Nos. 229 and 353 or alter the effect, if any, of those judgments
on other litigation brought by the Navajo Indian Tribe against the United States or
third parties in other judicial proceedings.

Senator DECONCINI. Are you concerned that the present legisla-

-tion would reopen cases that have already been finalized?

Mr. Muys. It might provide the basis for an argument that some-
how or other the judgment in docket 229 lacks finality.

Senator DeConcINI. If my understanding is correct—and I will
ask the Navajo representatives—that is not their intent here. But
we will certainly consider your amendment. You make a very good
case.

Mr. Muys. Thank you.

Senator DeConcini. Thank you very much.

Mr. Muys. Thank you.

Senator DEConciNi. Next we will hear from the Navajo Claims
Committee, Mr. Guy Gorman, chairman of the Chinle; Thomas
Boyd, member of Fort Defiance; Marshall Plummer, member of the
Tohatchi, N. Mex., and Paul Barber, an attorney from Albuquer-
que; and Mr. Schaab, also an attorney from Albuquerque.

Mr. Gorman, how are you this morning?

Mr. GorMAN. Just fine, sir. -

Senator DEConcini. How come you did not bring any sunshine
from Arizona and New Mexico?

» L)
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Mr. GorMAN. We thought about it.
Senator DEConciNI. We will put your full statement in the
record. Would you please summarize it for us.

STATEMENT OF GUY GORMAN, COMMITTEE ON TRIBAL CLAIMS,
NAVAJO TRIBAL COUNCIL

Mr. GogmanN. Thank you, Mr. Chairman.

Since the written statement is going to be made part of the
record, I will summarize.

I have been a member of this Navajo Tribal Council since 1963.
Why we are here today is kind of the concern of the Navajo people
about the tribal claims case.

I can assure you that the council was never informed of the with-
drawal of the seven claims cases that we are talking about here at
this point.

We are only trying to request that we have a day in court on
this, to have fair and honorable dealings, as stated in my statement
that we have presented here.

During my growing up days, the opportunity was not there to get
an education. I would say that all of the English that I am using
today I picked up when I was serving in the Armed Forces with the
U.S. Army. I had no choice but to speak English. That is where I
picked up my English.

So these are the concerns that I think the Government needs to
address; to live up to its trust responsibility and the treaty of 1868.

Thank you very much, Senator.

[The prepared statement follows. Testimony resumes on p. 53.]

PREPARED STATEMENT OF GUYy GORMAN, SENIOR MEMBER, COMMITTEE ON TRIBAL
Craims, Navaso TriBaL CoUNcIL

Mr. Chairman: My name is Guy Gorman. I am the Senior Member of the Commit-
tee on Tribal Claims appointed by the Advisory Committee of the Tribal Council. I
have been authorized to present this statement on behalf of the Navajo Nation by
Chairman Peterson Zah and the Claims Committee.

The Navajo people are asking Congress to correct the failure of the United States,
as our trustee, to protect our right to obtain a fair hearing on our “fair and honor-
able dealing” claims that were properly filed under the Indian Claims Commission
Act more than 30 years ago. In 197gethe Court of Claims held that these claims had
been dismissed by an amendment filed by our second claims attorney despite the
fact that the Tribe and the Secretary of the Interior had never approved such
action, as required by the attorney’s contract.

Our principal “fair and honorable dealings” claim was that the Government
failed to keep its historic promises in our 1868 Treaty to give Navajo children the
opportunit{) for an education. Every Navajo realizes the great misfortune suffered
by the Tribe because the Government reneged on its promise over 100 years ago.
When I was growing up, most Navajo children didn’t go to school because there
were only a few schools and they were overflowing. Even fewer Navajos in my par-
ents’ generation had schools to attend.

Lacking an education, we could only look to the Government as our trustee to
manage our resources, but the trustee made many mistakes over the years. When
Congress in 1946, for the first time, gave the Navajos the right to bring these
wrongs before the Indian Claims Commission, we did so. Maybe, we thought, some
good will come of these claims, and we will be able to educate ourselves. In fact, we
have allocated a good part of the first two recoveries on these claims for schlorships
and other educational uses. Unfortunately, those funds are far too small in compari-
son to our needs. The great bulk of our people still live in poverty, in the remote
desert, without local schools and with nothing but rough dirt trails for busing to
distant schools.

Now it seems that the right to a full hearing granted us by Congress 35 years ago
on the Government’s failure to give us the educational benefits of the 1868 Treaty,

CV-6417-201
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and the hope for some compensation to help undo past wrongs, have been taken
away by new wrongs. Our “fair and honorable dealings” claims have been thrown
out on a technicality in a way that neither Congress nor the Tribe ever intended.

In 1969, without Tribal approval or consent, the second claims attorney for the
Tribe filed an amended petition in one of the cases (Docket No. 69) which deleted
seven paragraphs, and “withdrew” Claims 1 through 6 and Claim 8.! That action
violated Section 6 of the claims attorney’s contract,? which required approval by
both the Tribe and the Secretary of the Interior for any “compromise, settlement, or
other adjustment of the claims.” Although the Secretary had required such a provi-
sion in the attorney’s contract for the Tribe's protection,? the Department of Justice
neither informed the Secretary of the claims attorney’s action nor advised the Com-
mission that the Secretary had not approved such action.

The claims attorney has advised the Committee * that he acted under pressure
from the Department of Justice to “consolidate” the claims originally pleaded in
eight separate counts, and that he did not intend to dismiss any claim originally
presented by the Petition. Since the attorney never advised the Tribe of his “amend-
ment” of its Petition, the Tribe was unable to act for its own protection.

That situation was precisely the kind calling for the Government, which did know
of the attorney’s action, to exercise its oversight funcition under 25 U.S.C. § 81a.
The Department of Justice should have called the “withdrawal” of seven claims to
the attention of the Tribe and the Secretary of the Interior and demanded their
review and approval in accordance with the attorney’s contract. Instead, Justice let
the matter lie dormant until the claims attorney had been replaced; then it claimed
his action was a voluntary dismissal of important claims that cannot now be consid-
ered on their merits.

In other cases, such as the overlapping land claim areas of the Jicarilla Apache
Tribe and certain Pueblos,® the Justice Department objected to an agreement be-
tween attorneys that reduced the Jicarilla’s claim area because the secretary had
not given his approval. The Justice Department itself agreed that “the attorney . . .
is prohibited from making any adjustment of any claim pending on behalf of the
tribe without the approval of the Commissioner of Indian Affairs.” The attorneys
then obtained the approval of the Commissioner, and the Claims Commission ac-
cepted the agreement as valid.® Although the Navajo Tribe’s claims attorney’s con-
tract had a provision like the Jicarilla’s, the same caution was not observed in the
Navajo cases. Instead, the Department of Justice took advantage of our attorney’s
unauthorized action for the Government’s benefit.

In this hearing, the department suggests that its failure to demand tribal and Sec-
retarial approval of our attorney’s “withdrawal” of our claims should be excused
because the Commission held in the Jicarilla case that tribal attorneys are free to
correct “mistakes” in a pleading without such approval. Yet the Department did not
treat our attorney’s action as correcting a pleading “mistake”; it pressed for a court
decision that he had deliberately dismissed our claims. In 1974, five years after the
unauthorized amendment of the petition, after our third and present claims attor-
ney moved to amend the petition to restore to it all of our claims, the Justice De-
partment asked the Indian Claims Commission to enter final judgment dismissing
the “withdrawn” claims. The Commission denied that request because the 1969
amendment had not been approved by the Tribe or the Secretary, and a new amend-
ment was allowed to restore all of the claims that had been originally filed before
the deadline of August 13, 1951. The Government then moved to dismiss Claims 1
through 6 and Claim 8 on the technical ground that they were presented after the
1951 cutoff date.

After transfer of the case to the Court of Claims, the Trial Judge filed his opinion
in 1978 upholding the Commission’s approval of the Tribe’s revised petition. But the
Justice Department appealed to the Court, and on June 13, 1979, the Court dis-
missed Claims 1 through 6 and Claim 8. The Court held that the attorney’s contract

! Exhibit A, p. 57a.

>Exhibit A, p. 54a.

Editor’s Note: Exhibit A (Retained in committee files), “Petition for a writ of certiorari to the
United States Court of Claims, The Navaho Tribe, petitioner, v. The United States of America,
respondent”, filed in the United States Supreme Court, Nov. 9, 1979, was previously printed in
thg hearing “Conferring of Jurisdiction on the U.S. Court of Claims Over glaims of the Navajo
Tribe”, on S. 1613 of the 97th Congress, dated Nov. 18, 1981, on page 19.

*Exhibit A, p. 56a. The Secretary acted under Congress’ mandate in 25 U.S.C. § 81a to super-
vise tribal attorney contracts.

¢Exhibit B.

55 Exhibit C.

66 Exhibit D.
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required tribal and Secretarial approval only where some payment was made to the
Tribe. We think the Court’s holding is absurd: the trustee’s approval must be given
if claims are settled for a sum of money, but no approval is needed if the attorney
gives up claims without any payment whatever. The U.S. Supreme Court refused on
February 19, 1980, to hear our appeal. In this way, The Department of Justice took
advantage of the Government’s failure to review our attorney’s unauthorized action
and, as our trustee, to protect the Tribe from loss of its valuable claims. The Depart-
ment flouted both the requirements of 25 U.S.C. § 8la and our attorney’s contract
for its own benefit, and only Congress can correct that error.

The present bill, S. 1196, will mérely allow the Tribe to obtain a hearing on the
dismissed claims in the case still pending before the U.S. Claims Court. The claims
were properly filed before the 1951 deadline. No withdrawal was authorized, and
they should not have been dismissed. The Tribe is entitled to have them considered
by the Court once and for all on their merits.

The bill is carefully drawn to prevent the Tribe from obtaining a double hearing
on claims now pending before the Court under the Seventh “general accounting”
Claim, or on those that have been determined on their merits. In 1979, the Justice
Department took the position on a motion to the Court for clarification’ and in a
later appeal in the “general accounting” docket that none of the dismissed claims
could be considered in the remaining Seventh Claim. In May, 1980 the Court reject-
ed the Government’s argument, allowing all claims based on breach of the Govern-
ment’s fiduciary duty to the Tribe to be heard under Claim 7 notwithstanding their
inclusion in Claims 1 through 6. But with respect to “fair and honorable dealing”
claims under clause (5) of § 2 of the Claims Commission Act [25 U.S.C. §70a}, the
Court held:®

“Fair and honorable dealing” claims, not involving the Government’s manage-
ment and use of Navajo assets, do not come at all under claim 7.

Those claims were, therefore, finally dismissed by the 1969 Amended Petition and
cannot be considered unless Congress passes this bill.

The bill will allow the Navajo Tribe to obtain a hearing before the U.S. Claims
Court on its dismissed claims and thus carry out the intent of the Indian Claims
Commission Act. The legislative history of that Act shows that Congress meant to
have tribal claims heard and decided on the merits, and that tribes could recover
whenever the facts showed that, in good conscience, recovery was justified. Congress
expected, as the Report of the House Committee on Indian Affairs [H.R. Rep. No.
1466, 79th Cong., 1st Sess.] stated:

“s * * that an impartial determination of the facts will in many, if not in most,
cases eliminate the need for further legal proceedings by showing either that there
is no basis whatever for recovery on the part of a given tribe or that such recovery,
if indicated, does not involve any controverted legal principles.”®

The comments of the Department of Interior on the bill, printed in the House
Report, pointed to the “lack of finality attending dismissal of a case by the Court of
Claims on technical legal grounds without consideration of the claims on its merits”
and suggested that authority to try “moral claims” as well as strictly legal or equi-
table claims “would overcome the defect in the present system under which many of
the claims of the Indians are precluded from a hearing on the merits, on technical
legal grounds, even though the claims may be such as would challenge the con-
science of a court of equity.”!® The Department repeatedly stressed the Commis-
sion’s “power to consider the merits of all existing Indian Tribal claims.”"! and to
overcome technical legal barriers to trail. The Court of Claims’ dismissal of the
Navajo claims by a technical and unnecessary interpretation of the claims attor-
ney’s contract, was thus entirely wrong and contrary to the intent of the Act. We
ask prompt passage of S. 1196 to correct that error and prevent adding a new wrong
to the deprivations still suffered by our people.

"Exhibit A, p. %9a.

¢ Exhibit E, p. 8.

Editor’s Note: Exhibit E (Retained in committee files), “Decision of Claims, dated May 28,
1980 (Nos. 69, 299 and 353), The Navajo Tribe of Indians v. The United States, 624 F. 2d 981
(1980) was previously printed in the hearing “Conferring of Jurisdiction on the U.S. Court of
Claims Over Claims of the Navajo Tribe”, on S. 1613 of the 97th Congress, dated Nov. 18, 1981,
on page 133.

?Page 13.

*Page 15.

" Page 186.
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EXHIDIT O == 357 THE PUEBLO OF TAOS,

)
)
Petitdoner, )
5EFORE THE INDIAN CLAIMS COMMISSION . . ; Docket No. 357

.\/‘A«,{Q L/ deel )

She THE UNITED STATES OF AMERTCA, )
)

THE JICARILLA APACHE TRI3E OF

THE JICARILLA APACHE THDIAN Defendant. )

RESERVATION, NEW MEXICO,

)
)
3
Petitioner, ) Docket No, 22A THE PUEBLO OF NAMEE, ;
g Petitionar, )
v ’ ) ) Docket No. 358
THE UNITED STATES OF AMERICA, ) Ve ;
R dent g THE ONITED STATES OF AMERICA, )
espondent. )
Defendant, )
TAE PUEBLO OF SAMN ILDEFONSC
ET AL.,
Fotitioners, MOTION TO VACATE STTPULATIONS
Docket No. 354 TeEAT oy
V. S, 2

THE UNITED 3TATES OF AMERICA, Comes now the defendant, by its Assistant Attorney General,
Defendant.

N el " e e N N et

and moves this Commission for an order vacating and striking from

THE PUE3LO OF SANTO DOMINGO, the record in the above-entitled cases, the stipulations filed by

Dy No. 224 a .
Petitioner, the petitioner in Docket No. 224 on May L, 1959. This motion is
Decket No. 355 made on the following grounds:

Ve

* S i
TEE UNITED STATES OF AMERICA, 1 aid stipulations diminish the aboriginal claim of the

N et N e A S et N Nt

Jicarilla Apaches as set forth in the amended petition on file in
Defendant.

Docket No. 224,
THE PUEBLO OF SANTA CLARA, 2. The petitioner in Docket No., 224 has presented evidence,
Fotd tioner, Docket No. 356 by expert testimony, which purports to show the exclusive use and
V.

THE UNITED STATES OF AMEAICA,

e S e e S

Defendant.
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occupancy by the Jicarilla Apaches of the areas which said stipu-
lations no¥w purport to relinquish to other Indian claimants.

3. The said stipulations, being an attempt to adjust a
claim alleged and purportedly proved by the Jicarilla Apaches,
cannot be adjusted without the conszent of the Commissioner of
Indian Affairs and the Jicarilla Apache Tribal Council.

L. That the petitioner, during the first hearing in this case,
specifically stated that it claimed the areas which it now seeks to
relinquish. (Tr. 560).

In support of this motion defendant states:

1. That by his contract with the Jicarilla Apache Tribe of the
Jicarilla Apache Indian Reservation, New Mexico, the attorney for
said tribe is prohibited from making any adjustment of any claim
pending on behalf of the tribe without the approval of the Commissioner
of Indian Affairs,

2. That it appears that the stipulations filed on May kh, 1959
with the Comrrission are an attempt to make an adjustment of the claim
of the Jicarilla Apache Tribe without the approval of the Cormissioner
of Indian Affairs,

3. That such an attempt on the part of the attorney for the
Jicarilla Apache Tribe is an act outside the scope of his employment
33 more fully appears from his contract of employment on file with

the Ccmrission,
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L. That neither this Cermisgsinn nor any court has the power
to enlarge the scove of the attorngy's employment without the
ccnsent. of the vicarilla ‘pache Th;be and the Cormissioner of Indian
sffairs. .

5. That the stipulations filed on May L, 1959 purport to do
something which the Jicarilla Apache attorney is ewpressly, by his
contract, prohibited from doing without the consent of the
Sommiseioner of Indian Affairs and the Jicarilla Apache Tribe.

6. That the consent of the Cormissioner of Indian Affairs and
the Jicarilla lpache Tribe not having been given, thz said stipu-
lations are a nullity and should be expunged from the record in these
cases,

7. That the letter of the attorney for the petitioner in -
Docket No. 224, transmititing the said stipulaticns, states that
said stipulaticns sre based on the best evidence available to the
respective claimants, including the Jicarilla Apache Tribe.

8. That heretofore and during the week of December 1, 1952, a
partial hearing was held on the Jicarilla dpache claim and at such
hearing the petitioner offered the testimony of twWwo expert witnesses,
namely Dr. :lbert 3. Thomas, Historian, and Dr. Frank C. Hibben,
Anthropologist.

9. That both Drs. Thomas and HKibben testified that the
Jicarillas occupied and exélusively used the areas which the =aid

stipulations now attempt to relinquish to the claimants in Cockets
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Nos, 354, 355, 356, 357 and 358,

10, That the attorney for the petitioner in Docket No. 224
1s repudiating the testimony of his own experts given at the
hearings of December 1«5, 1958 when he states that "# # % the
best evidence available # # # #" shows that his own experts'
testimony i3 not to be relled upon.

11. That the action of the attorney for the petitioner in
Docket No, 224, in repudiating the testimony of his own experts,
should certainly be carefully considered by the Commission before
allowing stipulations, which in essence repudiate such testinmony,
to remain in the record of these cases,

WHEREFORE, defendant requests:

1. That the Commission enter an order directing the stipulations
filed by the petitioner in Docket No., 22A on May L, 1959 be expunged
and stricken from the record in these cases.

2. That pursuant to Section 22(a) of the Commdission's Rules of

Procedure, an oral hearing be held hereon.

Respectfully submitted,

PERRY W. MORTON
Assistant Attorney General

william H. Lundin
Attorney
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I hereby certify that on the /7 day of May, 1959
one (1) copy of the above and foregoing motion was railed to
each of the attorneys of recordin the above-captioned cases
as follows: :

Docket No, 224 . Guy Martin, Esquire

910 ~ 17th Street, N. W,
washington 6, D. C.

Dockets Nos, 35k, Darwin P. Kingsley, Jr., Esq.
355, 356, 357 and 230 Park Averme
358 New York 17, New York

William H. Lundin
Attorney
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Senator DECoNcCINI. Are there other short statement summaries
you care to make?

Mr. GorMAN. Senator, I would like to introduce two of my com-
mittee members. Over on my right side is Marshall Plummer,
council deleggte from Coyote Canyon, and Councilman Thomas
Boyd from Crystal, N. Mex.

enator DECoONCINI. Very good.

We will be glad to put your full statements in the record if you

care to summarize them, please.

STATEMENT OF THOMAS BOYD, COMMITTEE ON TRIBAL CLAIMS,
NAVAJO TRIBAL COUNCIL

Mr. Boyp. Thank you.

Mr. Chairman, I would like to reemphasize some of the things
that my fellow colleague, Mr. Gorman, has stated.

Education is recognized by all Navajos as the area where we are
most seriously limited by our Government’s failure in honoring its
promises within the treaty of 1868.

We hope that a recovery on our claims will help to offset the
lack of educational opportunities that has handicapped the past
generation of Navajo people.

We very much want our day in court on our important education
claims, and we are confident that Congress intended us to have a
fair hearing on the merits of all claims properly pleaded in our
original petition.

The bill will give us that opportunity, and it will fully protect
the Government against relitigation of any claims already heard or
presently pending before the U.S. Court of Claims.

With this, we are urging and pleading that we be given a day in
court for the benefit of our constituents in the Navajo Nation.

Thank you.

[The prepared statement follows:]

PrePARED STATEMENT OF THOoMAS Boyp, ComMITTEE ON TRIBAL CLAIMS, NAVAJO
TriBAL COUNCIL

Mr. Chairman: My name is Thomas Boyd. I am the Tribal Councilman from Crys-
tal Chapter and a member of our Claims Committee. I want to protect the Navajo
Tribe from the unjustified dismissal of its fair and honorable dealings claims. Our
second claims attorney’s contract was intended to prevent the result of the Court of
Claims’ decision in 1979. It specifically required both Tribal and Secretarial approv-
al of ang “compromise, settlement, or other adjustment” of the claims originally
pleaded by our first attorney in 1950. That provision was intended to fulfill the duty
imposed on the Secretary of the Interior by 25 U.S.C. § 18a to supervise tribal attor-
neys and protect the Tribe against their mistakes. .

We didn’t know in 1969 what our second claims attorney was doing on our claims.
He never reported his proposed amendment of our original Petition to the Tribal
government. His letter of July 8, 1983, to the Chairman of this Committee indicates
that he did not intend to dismiss our “fair and honorable dealings” claims, and the
Tribe certainly had no intention of dismissing any claims covered by our original
Petition. Particularly, we would never have dismissed our claim based on the Gov-
ernment’s failure to provide education in accordance with its 1886 promises and
Congress’ later recognition of its special obligation to educate our children. Educa-
tion is recognized by all Navajos as the area where we are most seriously limited by
the Government’s failure in honoring its promises. We hope that a recovery on our
claims will help to offset the lack of educational opportunities that handicapped
past generations of Navajo people.

The Department of Justice attorneys should have asked the Secretarg' of the Inte-
rior to approve the 1969 amendment of our original Petition as an ‘‘adjustment” of
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the claims, dropping all claims based on the Government'’s failure to deal fairly and
honorably with the Tribe. In the case of the reduction of the Jicarilla Apache
Tribes’ claimed aboriginal area stipulated by its attorney, the Justice Department
refused to accept the attorney’s action until the Commissioner of Indian Affairs had
approved, as required by the attorney’s contract. However, the Jicarilla stipulation
was contrary to the Government’s interest, while the amendment of our Petition
was in the Government’s favor. The Navajo Tribe thus suffered the loss of valuable
claims because the Government had failed to supervise its attorney's dismissal of
claims based on fair and honorable dealings. The Government’s present position
that it was not required to protest the Tribe's interest under the Claims Commis-
sion’s ruling in the Jicarilla case is not applicable because our original claims Peti-
tion had not made any mistake in claiming lands owned by others. Our second at-
torney now says he was attempting to consolidate our claims and did not intend to
dismiss any claims in the Petition. Since a “withdrawal” of claims was ambiguous—
it obviously does not suggest a “mistake”’—the Department of Justice should have
demanded Tribal and Secretarial approval.

Enactment of the bill is needed to reverse the Government’s regrettable failure to
fulfill its duties under 25 U.S.C. § 81(a) and our attorney’s contract. We very much
want our day-in-court on our important education claim, and we are confident that
Congress intended us to have a fair hearing on the merits of all claims properly
pleaded in our original Petition. The bill will give us that opportunity, anclp it fully
protects the Government against relitigation of any claims already heard or pres:
ently pending before the U.S. Claims Court.

Senator DeConcini. Thank you very much.
Mr. Plummer.

STATEMENT OF MARSHALL PLUMMER, COMMITTEE ON TRIBAL
CLAIMS, NAVAJO TRIBAL COUNCIL

Mr. PLumMER. Thank you, Senator.

It is a pleasure to be here in Washington to have the select com-
mittee hear our case.

I am not going to cover basically what Mr. Gorman or Mr. Boyd
have said, but I think that the thing that I would want to impress
you with is the concern we have regarding education.

I think you can see, just based on Mr. Gorman and myself, what
education has meant on the reservation, and I think that you are
aware of that.

Since 1868, the Indian tribes of the United States, including the
Navajo people, have had to adapt to a foreign way of life, and I
think that based on that, and we are caught in the situation of not
being able to provide for ourselves. I think that is the key point
that we are asking Congress to look at; that we want our case to be
heard in the courts so that we may have that opportunity to adapt
into Western society.

I think, just to give you some facts about the consequences of
what has happened in the 115 years since the treaty has been
signed, you see now unemployment as high as 85 percent on the
reservation. I noticed also the counselor before us said that we
would be opening up litigation which would include more than pos-
sibly 10 years, and that he is not against the tribe but that the liti-
gation must end.

We totally agree with that, but you must provide us what has
been stated in the treaty of 1868. I think that is what we are after.
We are asking to be heard, and now we are asking for approxi-
mately $31 million in welfare funds.

Again, another case of a consequential effect that has happened
on the reservation as far as provision of social welfare is concerned,
we have gotten out a contract with the Government.
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So those are just symptoms or consequences of what has hap-
pened because we have not been given what was approved in the
treaty of 1868,

So, Senator, I would like to say that all we are asking for is a
day in court, to be heard, and maybe we can change as far as the
tribe is concerned into adapting ourselves into Western society.

Thank you.

[The prepared statement follows:]

PREPARED STATEMENT OF MARSHALL PLUMMER, COMMITTEE ON TriBAL CLAIMS,
NavaJo TriBaL CouNnciL

Mr. Chairman: My name is Marshall Plummer. I am the Tribal Councilman from
Coyote Canyon Chapter and the youngest member of the Claims Committee. .

Mr. Gorman’s statement has covered the terms and effect of the bill, and T will
not elaborate on his remarks. I want to focus the Committee’s attention on the feel-
ings of the Navajo people concerning education. Throughout our Reservation there
has been a sense of betrayal and loss because the Government failed to provide edu-
cation for our people as its 1868 agreement promised.

We are fully aware of the fact that under Article VI of the 1868 treaty the Gov-
ernment promised to give us the “advantages and benefits” of “civilization” and an
“English education.” At the same time, the Government took our land, and our
leaders recognized that we could survive as a people only if we were able to achieve
the benefits of “civilization” because we no longer had our original land base. We
therefore readily agreed to the Government’s terms in Article VI of the Treaty.
Almost immediately after the Treaty was signed, our ancestors began to petition the
United States Government to live up to its promises by providing educational facili-
ties and teachers for all of our children. Those pleas fell on deaf ears in Washing-
ton, where under the United States’ own laws we were not allowed to seek judicial
relief until passage of the Indian Claims Commission Act in 1946. The Navajo Tribe
promptly filed a claim under Section 2 of that Act (25 U.S.C. § 70a) based in part on
the Government’s failure to deal fairly and honorably with the Tribe in meeting its
educational commitments. Despite the contentions of the Justice Department that
some parts of our claims survive the 1969 “withdrawal,” the fact remains that our
“fair and honorable dealings” education claim will never be heard on its merits
without legislation such as S. 1196. )

We were appalled to learn that the Court of Claims dismissed our “fair and hon-
orable dealings” claims because of the unauthorized action by our attorney. This is
a clear case of the Government’s taking advantage of our attorney’s mistake in the
face of its duty under 25 U.5.C. § 81a to protect us against such unwarranted action.
In opposing this bill, the government is still taking advantage of the Navajo Tribe.

June 1st of this year marked the One Hundred Fifteenth anniversary of the
Navajo Treaty. Because of a technicality and the Government’s own failure to moni-
tor the attorneys’ contract it had approved, we are still waiting for our first day in
court on the merits of our claim that it did not honor its side of the bargain. I ask
the Committee to approve the bill.

Senator DEConcini. Thank you, gentlemen.

'The Justice Department says, as you heard this morning, that
these claims that we would like to authorize the Court of Claims to
have jurisdiction to hear on the merits, that the substanpe is al-
ready covered in other claims which they say are still pending. One
of them is set for trial in January. Can you give us a response for
the record of why you feel that is inaccurate?

Mr. ScuaaB. Senator, let me respond to that.

The bill was very carefully written in the revision since the last
Congress to eliminate any possibility that it would allow the tribes
to reopen questions that have been closed by decided matters or to
relitigate matters that are presently pending.

The danger, 1 think, that has been referred to by the witness for
the Justice Department has now been successfully dealt with in the
revised language of the bill. '
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Senator DeConcini. Well, you bring up another question. Let me
get this one behind us first.

The amendment offered by Mr. Muys in relation to already liti-
gated, closed, final——

Mr. ScHaAB. Oh, I see—right.

Senator DEConcINI. No, that was not my question, but you raised

it.
Does that language that he has suggested pose any problem?
Mr. ScHaAB. No. I think we met with Mr. Muys and another rep-
resentative of Sante Fe yesterday. I think their concern really is
sort of in apposite in connection with this bill, but we have no ob-
jection to the language that they have recommended.

Senator DeEConciINI. Now, getting back to what I would like to
have you address: Give me an example of substance in your legal
determination, in behalf of your client, that you feel is not before
the court now in one of these other consolidated cases, so we will
have something on the record. It seems to me, as the testimony un-
veils here, that what we are talking about is whether or not what
we want to accomplish by S. 1196 is indeed already accomplished
and before the court.

Mr. ScuAAB. The principal issue that has been dropped from this
litigation as a result of the Court of Claims decision in 1979 is the
tribe’s education claim based on fair and honorable dealings.

Senator DeConcint. That is not pending in any of these other
cases, in any reference, or in any manner.

Mr. Scuaas. That is correct. There is still pending, as part of the
accounting case, the question of the application of Government ap-
propriations for education during 10 years after the treaty of 1868.

But for periods beyond that 10-year treaty commitment, there is
a question of the Government’s obligation to provide education for
the tribe as a matter of fair and honorable dealings, based on the
existence of a special relationship.

Senator DECoNcini. Now, if the Court of Claims has jurisdiction
under the Indian Claims Commission law to hear, besides law,
equity, fairness, and what have you, why would they not have the
right—why would you not have the right on behalf of your client to
bring that up as part of the matters before the court, even though
they are not specifically set out in those consolidated cases?

Mr. ScHAAB. Because the Court of Claims, in its decision in May
1980, expressly held that the education claim based on fair and
honorable dealings was not a claim that could be asserted under
the surviving claim 7.

Senator DECoNcINI. So you have already tried that?

Mr. Scuaas. We have already raised this issue.

We were arguing before the Court of Claims in 1979 and 1980 ex-
actly what Mr. Liotta has been saying this morning; that the
claims that were presented in claims 1 through 6 of the original
petition all survived as part of claim 7.

Therefore, Mr. Mott’s withdrawal of those claims did not have
any substantive effect. It was simply a matter of reorganizing the
pleadings, as Mr. Liotta is suggesting.

The court rejected that and said that it was not merely a matter
of reorganizing the pleadings; that claim 7 was an accounting claim
based on the Government’s fiduciary responsibilities to the tribe,
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and the fair and honorable dealings claims that were not connected
with specific tribal assets like education could not be raised as part
of claim 7.

Now, there may, in addition to the education claim, be other
issues that are of that general character. We are not in a position
today to specify any others, and as the litigation involves, there
may not in fact be any others, but the issue that you have raised is
dealt with by the court’s opinion in May 1980.

Senator DeConcini. If tEis‘ legislation were passed and you were
able to bring the educational claim under the treaty, what is your
best estimate—you or Mr. Barber or anyone else—as to what we
are discussing? What are you going to request?

Mr. Scaaas. Do you mean in the time that would be taken to
reach a final decision about that claim, or the amount of money
that might be approved as damages?

Senator DeEConcINL. What is the amount? What is the claim
likely to be?

Mr. ScHaAB. Because the claim has been dismissed by Mott’s
1969 amendment, we have not developed evidence of the amount of
damages of that claim.

Senator DEConNcINI. Well, you must have some estimate.

Mr. ScHaAB. Well, our estimate is that it is a substantial figure.

Senator DEConcINI. What do you mean, it is substantial?

Mr. ScHAAB. Several million dollars.

Senator DECoNcINI. Several million. $10 million?

Mr. ScHAAB. Well, more than 10.

Senator DECoNcINI. $20 million?

Mr. Scuaas. Perhaps.

Senator DECoNcINL. $30 million?

Mr. ScHAAB. Perhaps.

Senator DECoNcINI. $50 million?

Mr. ScHaAB. Conceivably.

Senator DECoNCINI. $100 million?

Mr. Scuaas. I would hate to venture that high, but——

Senator DeECoNcCINI. So we are talking somewhere between $10
million and $50 million?

Mr. ScHAAB. Something of that sort, I would think, yes, would be
a very reasonable estimate of what the damages might establish
once we have an expert witness work up the evidence.

There is a serious question of liability. The court has held that
the treaty agreement to provide education is limited to a 10-year
period. So the basis for liability in establishing the education claim
is not the precise terms of the treaty. It is based on other evidence
that Congress recognized a special obligation to the Navajo people
to provide education. It really failed to do so during the 10 years
specified by the treaty.

Senator DEConNciNI. Well, if you were to succeed, if this legisla-
tion passes and you get your claims board and you can prove your
case and the court gives you a judgment of $50 million or $60 mil-
lion, you then would have to come back to Congress in order to col-
lect that judgment, would you not?

Mr. ScuAAaB. I think, under the Indian Claims Judgment Act, the
appropriation is an automatic response to the entry of the judg-
ment.
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There is, however, Senator, a difference between the evidence
that could be presented through an expert witness to establish an
amount of damage and the amount of a judgment that the court
may enter on the basis of that finding. The figures that I was talk-
ing about are what we might reasonably expect our expert witness
to testify to about damage.

On the Government side of those issues, I am sure there would
be other experts with a different opinion and certainly a different
figure in damages.

The damage concept is based upon the treaty provision that the
Government will provide a schoolhouse and a teacher for every 30
Navajo children.

Senator DECoNcINI. Is that what the treaty specifies?

Mr. ScHaAB. That is in the treaty. And our approach to the ques-
tion of damage has been that the Government failed to provide the
schoolhouse and the teacher for every 30 kids. How much did the
Government thereby save itself in appropriations not spent for that
purpose? So it is kind of an unjust enrichment theory of quantify-
ing damages.

There are other ways to quantify damages that could produce
higher figures. This is a rather conservative approach to that, and I
think that is the approach we would take.

Senator DECoNcINIL. The Government’s case would be that they
have satisfied the education requirements in another manner.

Mr. ScHAaAB. Sure, that is right. The figure of $80 million or
more sticks in my head of expenditures of Government funds for
educational purposes for the Navajo tribe over the years.

Senator DeConcini. The Justice Department, as you heard today,
gave one of the weaker arguments, but I wanted to have a chance
to let you respond to it, and that is, this legislation might encour-
age other tribes with analogous circumstances to seek similar legis-
lation. Are you aware of any other tribes with such similar cases?

Mr. ScHaAB. I think, Senator, that any time Congress permits
relief to be granted to someone coming before it with a meritorious
position, it opens the possibility for other people with other griev-
ances and claims for special treatment to come forward and assert
those claims.

In this case, however, the Navajo Tribe’s position is based upon
the action of its claims attorney, that he had a contract that re-
quired tribal approval and secretarial approval for the settlement
or disposition of the claim. He withdrew claims. In his letter, he
said he thought this was merely reorganizing the complaint, but
tge court held he had dropped them; he had voluntarily dismissed
them.

The tribe had no opportunity to decide whether it wished him to
drop those claims or not. It did not know about it. This is a very
narrow area, a very narrow window for any other tribe to try to
climb through and get some special treatment from Congress. 1 cer-
tainly do not know of any other tribe with the same kinds of cir-
cumstances involving one of its claims attorneys.

Senator DeECoNcCINL. Mr. Gorman, maybe you can answer this
question for me, or maybe the tribal council could get me an
answer. When you have contracts with law firms and lawyers now,
do you require in every contract that the lawyer, before they dis-

59

miss a claim, must get approval from the tribe, or is it, as usual,
the lawyer can do what Ee determines is best for the client with-
out getting the approval of the client?

Mr. GorMAN. We feel that whatever is of concern to the Navajo
tribal council or the tribe, its attorney should, whatever he is going
to do, come back and tell the Jribe what he is going to do. But in
this case, it did not happen.

Senator DEConcINI. Is it true with the legal counsel that you
have on contract now, that for every decision, they must come back
to you, or is it only if they dismiss a case?

Mr. GorMmAN. Well, our justice department certainly has a tab on
this now. It seems like every day when the advisory committee is
in session or the tribal council is in session, they have to be there,
and whatever are the concerns of the people, they have to come
bgck to the tribe for approval of what the legislation is going to be
about.

Senator DeEConciNi. Is that true with you, Mr. Barber or Mr.
Schaab?

Mr. ScHAAB. Yes.

Senator DEConcINI. Do you have to get approval of the tribe for
your decisions or dismissals?

Mr. Barsgr. 1 think virtually every decision that affects whether
or not a part of the case is going forward, or not going forward, is
made after consultation with both the tribe’s justice department
and the tribal council.

I think provisions similar to the one in the contract in the record
here are required in our contract. To my knowledge, it was re-
quired in virtually every Indian Claims Commission Act claims
contract that was approved by the Interior Department. I think it
is a provision they insisted on in claims attorneys’ contracts across
the board.

As far as I know, this is the only case where something of this
consequence shpped by, slipped through the approvals, the protec-
tions that were designed into the system.

Senator DeEConcINI. Mr. Barber, the letter to Senator Andrews
from the Department of Justice which we just received, and I put
in the record here, complains that the bill is amblguous in its de-
s;:lrlgtlon of the affected claims. What response can you give to
that

Mr. Bareer. I think that the bill as drafted this Congress, as op-
posed to before, is as specific as it can be; that is, it says that the
tribe can file claims that arose before 1946 that were already pre-
sented under the Indian Claims Commission Act; that were with-
drawn, and that they were held to have been voluntarlly dismissed.
In other words, the tribe would be able to present under this bill
claims 1 through 6 and claim 8.

The letter to Senator Andrews gives a short summary of each of
those claims, and that summary—I just barely received this letter,
and 1 have looked through it. In a general sense, the summaries
are accurate, but really, the claims are what the claims were in the
petition, and they should not be limited. You cannot be more pre-
cise in describing those claims than by referring to the claims
themselves, and that is what the bill does. It allows the refiling of
claims——
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Senator DECoNciINI. I have not read all of the Justice letter. Does
each claim, 1 through 6, and claim 8 go primarily to education?
Maybe Mr. Schaab or you, Mr. Barber, can answer that.

Mr. Barser. No. Each of those claims is not directly tied to edu-
cation.

I think that what Justice has said is largely a smokescreen to the
extent they are saying that they overlap. If the refiled complaint
overlaps with something that is pending, then it will be consoli-
dated and they will march along to trial with no additional delay,
no harm done.

Senator DeEConcini. Well, there must be something other than
just the education, then, that is of substance. That was only one
example you were giving, is that right?

Mr. ScHaAB. That is the only specific claim of which we are sure.

Senator DEConNcINI. I see.

Mr. ScHaAB. There are other kinds of claims that are——

Senator DEConcINI. That is good enough. I just wanted to know
if there is more than just the education.

Mr. ScHAAB. The others, we will have to take a look at, if the bill
passes and we have a chance to——

Senator DeConciInt. I see.

Mr. ScHAAB. I would like to point out that Mr. Liotta conceded
that he had no additional suggestions on the language of the bill.
He has no proposals for improving or tightening the language.

Senator DEConcint. I got that, too.

Thank you, gentlemen. I have no other questions. If I do have
other questions, I will submit them to you in writing.

Mr. ScHAAB. Thank you, Senator.

Mr. Boyp. Thank you, Senator. It has been a pleasure to come
before you.

Mr. ScHAaAB. The committee will stand in recess and reconvene
immediately on the other bill, H.R. 2898.

[Whereupon, at 10:59 a.m., the hearing adjourned.]
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