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A BIW, TO CIONFER JURISDICTION ON T H E  U.S. CLAIMS 
COURT WITH RESPECT TO CERTAIN CLNMS OF THE 
NAVAJO INDIAN TRIBE 

IPPm 18,1984.--Ordered to be printed 

Flled, under authority of the order of the Senate of April 13 (legislative day, 
March 28), 1984 

Mr. ANDREWS, from the Select Committee on Indian Affairs, 
submitted the following 

R E P O R T  
-.* 

[To accompany 5. 11961 

The Select Committee on Indian Affairs, to which was referred the 
\)ill (S. 1196) to confer jurisdiction on the U.S. Claims Court wjth 
m r t  to certain claims of the Navajo Indian Tribe, having consld- 

the same, reports favorabl thereon with amendments and recom- 
llmds that the bill as amended $ o pass. 

The amendments are as follows : 
On age 2, line 3, strike the word "re uired". 8 At %e end of line 12, after the word law9' add the following : 

SEC. 2. This Act shall not affect the finality of the judg- 
ments entered in Indian Claims Commission Dockets Nos. 229 
9 d  353 or alter the effect, if any, of those judgments on other 
lltlgation brought by the Navajo Indian Tribe against the 
k t e d  States as third parties in other judicial proceedings. 

PUBPOSE 

The purpose of S. 1196 is to confer jurisdiction on the U.S. Court 
g a l m  with respect to claims of the Navajo Tribe against the 

unltad Statas which arose before August 13, 1946; were timely filed 
dth th? Indian Claims Commission under the act of August 13,1946 ; 
md which were held by the U.S. Court of Claims to have been volu?- 
trn!~ dismissed by the tribe before the claims were considered on the!r 
ment& 'I'he bill does not authorize reinstatement of any claim. prevl- 
-'J' dwided on the merits nor effect any claim presently pending be- 

fie Court of Claims. 
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BACKGROUND 

rb The relief sought throu h this legislation arises from claims of the 2 Navajo Indian Tribe filed % efore the Indian Claims Commission prior 
to August 13,1951, the last date when claims could be filed before the 
Commission. In  1969, the claims attorney for the tribe, Mr. Harold 
Mott, filed an amended petition in one of the cases (Docket No. 69) 
which deleted seven paragraphs originally pleaded with the result that 
certain claims or claim theories were withdrawn. The attorney contract 
with Mr. Mott required approval by both the tribe and the Secretary 
of the Interior for any "compromise settlement, or other adjustment of 
claims." The tribe does not have any records to show that it was con- 
sulted prior to the filing of the amended petition and the Department 
of Justice concedes that it has no record reflecting consultation with 
or approval by the Secretary of the Interior and the tribe. 

The original petition consisting of claims 1 throu h 8 was timely 
filed in docket No. 69. Thereafter, and before the fiBng deadline of 
August 13,1951, plaintiff filed three additional dockets, numbered 229, 
299, and 353. Docket No. 229 was an aboriginal land claim substantial- 
ly duplicating allegations in claims 1 and 2 of docket No. 69. Docket 
No. 353 was an accounting claim for mismanagement and breach of 
fiduciary duty regarding oil and gas resources. Docket No. 299 is an 
accounting claim for mismanagement and breach of fiduciary dut 
regarding other resources. Accounting claims had been generally a[ 
leged by claim 7 of docket No. 69. 

On October 1, 1969, former Navajo counsel, Harold Mott, filed a 
first amended petition which withdrew from consideration nonaccount- 
ing claims 1-6 and 8 of docket No. 69. I t  appears this restructuring of 
the petition was effected at the request of Ralph Barney, claims attor- 
ney with the Department of Justice, on the basis that claim 7 was suf- 
ficient to provide appropriate relief on all the counts. I n  1974, a sub- 
sequent Navajo counsel, William Schaab, filed a second amended peti- 
tion in docket No. 69, which purported to reformulate and restore non- 
accounting claims 1-6 and 8 to the case. The Commission allowed this 
amendment on the ground that it was based on acts contained on claim 
7 and in other paragraphs of docket No. 69 which had not been with- 
drawn, and otherwise concluded that the attempted withdrawal b: 
Mott had not been effective because the attorney contract then in effect 
required tribal apnroval for any L'adjustment" of the claims. (35 Ind. 
C1. Comm. 305,307. Jan. 23,1975). 

On June 3,1976, Department counsel filed a motion to dismiss clainls 
1-6 and 8 of docket No. 69 on the ground that the "reformulation" by 
Schaab happened after the statute of limitations (25 U.S.C. 70k) had 
run. The Commission transferred the cases to the Court of Claims (un- 
der Public Law 94-465, 90 Stat. 1990 (1976)) without ruling on this 
motion. The cases were assigned to Tribal Judrre Rernhardt who re- 
affirmed the Comr?ission's earlier rulinc that said claims related back 
to the original petition. On appeal, the Court of Claims reversed this 
ruling and dismissed these claims. (220 Ct. C1. 360 (1979), 601 F.2d 
536 (1979) .) The court ruled that the withdrawal of claims 1-6 and 8 

Z in docket No. 69 by former Navajo counsel Mott did not require tribal 
Z or secretarial knowledge or approval. 
2 Manv of the claims asserted in claims 1 throuqh 5 and claim 8 in 
0 
ru docket No. 69 were duplicative of claims asserted in claim 7 or in other 
cn 
a 

dockets. In a Court of Claims opinion dated June 13,1979, dismissing 
claims 1 through 5 and claim 8 of docket No. 69, the court noted that 
a "taking claim based upon facts originally set forth in docket No. 69" 
was presented in docket No. 229 ; a claim for mismanagement of oil and 
gas resources in docket No. 353 ; and for LLother resources" in docket No. 
299. The court concluded that "many of the claims ori inally presented 
in the original docket (No. 69) overlap ed with ckims asserted in 
subsequent dockets." I n  the interim, Nos. 29 and 353 have been closed !! 
by j u d r t s  based on stipulations of the parties, and No. 299 is 
consoh ated with claim 7 for trial. 

The Department of Justice contends that dismissed claims "of any 
substance" are the subject of claim 7 in docket No. 69 or in docket No. 
299, which are presently pending before the Claims Court. Coun- 
sel for the Nava'o Tribe denies this contention because the court's 1979 
opinion finally ismissed all "fair and honorable dealin claims that d 
were timely presented in the original petition. The trig; position is 
based on the Court of Claims opinion of May 28,1980, holding that : 

"Fair and honorable dealin claims, not involvin the 
Government's management anf:se of Navajo assets, & hot 
come at all under claim 7. (Slip Opinion, p. 8.) 

- - .  
Thus, no LLfair and honorable dealing" claim under subsection (5) 

of section 2 of the Indian Claims Commission Act (25 U.S.C. 70a) 
can be asserted under claim 7 of docket No. 69 unless S. 1196 is enacted. 

LEQI8LATIVE HISTORY 

In the 97th Congress, Senator DeConcini introduced S. 1613, a bill 
to confer jurisdiction on the Court of Claims to consider an claims 
that had inadvertently been dismissed. In  hearings before t i i s  com- 
mittee on November 18,1981, the Department of Justice opposed this 
Ie@slation on the grounds that as to claims for taking of lands or 
misnlanagement of resources, enactment might permit the Navajo 
Tribe to assert or reassert claims that were duplicated in other dockets 
(notably docket Nos. 229 and 299) or were retained under the general 
accounting claim in paragra h 7 of docket No. 69. With respect to 
claims for failure to provide e ucational facilities and services throu h B 
19.16. Justice opposed the bill on the ground that some aspects of t e f 
claim had been disposed of on thg merits and other elements of the 
clairn were still pending under the general accounting claim of para- 
graph i of docket No. 698. The present bill was redrafted to take those 
objections into account. 

S. 1196 was introduced in the Senate on May 3, 1983, by Senator 
DeConcini and was referred to the Select Committee on Indian Affairs 
far consideration. A hearing was held by the committee on November 
2. 1983. 
-1 companion bill, H.R. 3533, was introduced in the House of Repre- 

witatires by Mr. Richardson of New Mexico on July 12,1983, and was 
wferred to the Committee on the Judiciary. A hearing was held on 
Sovemher 2, 1983. 

COMMI'ITEE RECOMMENDATION AND TABULATION OF VOTE 

The Select Committee on Indian Affairs, by unanimous vote of a 
~ ~ ~ o r u n i  present, in an open business meeting on April 9, 1984, recom- 
n!ended that the Senate pass S. 1196, as amended. 



Committee staff recommends two amendments to S. 1196 to meet 
concerns expressed by the Department of Justice and Santa Fe Indus- 
tries, Inc. The amendments are as follows: 

Amendment 1. On page 2, line 3, strike the word "required". 
Although the attorney contract with the tribe did provide that an! 

"compromise settlement, or other adjustment of claims'' should be ap- 
proved by the tribe and the Secretary of the Interior, the Court of 
Claims held that this contract provision did not legally "require" ap- 
proval of the dismissal of the claims in this case in order for the 
dismissal to become effective. The Department of Justice is concerned 
that inclusion of this word may constitute a legislative reversal of a 
legal principle established by the Court of Claims as opposed to merel~ 
permitting reinstatement of the claims. 

Amendment 2. At  the conclusion of the bill, add a new section . 2 as 
follows : - - -- - . . - 

SEC. 2. This Act shall not affect the fmality of the judg- 
ments entered in Indian Claims Commission Docket Nos. 229 
and 353 or altar the effect, if any, of those judgments on other 
litigation brought by the Navajo Indian Tribe against the 
Umted States as third parties in other judicial proceedings. 

The Navajo Tribe has initiated litigation for title to lands in north 
western New Mexico that were also sub-ect to claims in I.C.C. Ddei 
No. 229. This action is styled Navajo h i b e  v. State of New Mezzh 
et d. (D.N.M., Civ. No. 82-1148JB), in which the Unrted States, th( 
State of New Mexico, Santa Fe Mining, Inc., and others are namec 
defendants. The judgment in I.C.C. Docket No. 229 is an importanl 
element of the defense in this case. The purpose of this amendmen 
is to make clear that this legislation will not affect the finality of tha 
judgment. 

SECTION-BY-SECTION ANALYSIS 

Section 1. This section provides that this act shall confer jurisdictio 
on the U.S. Claims Court to hear, determine, and render judgment o 
the claim of the Navajo Indian Tribe against the United States, a 
amended. 

Section 2. This section provides that the act shall not affect tr 
dockets, Nos. 229 and 353, or affect other litigation. 

COST AND BUDGETARY CONSIDERATION 

The cost estimate for S. 1196, as amended, as provided by the Col 
gressional Budget Office, is outlined below : 

U.S. CONGRESS, 
CONGRESSIONAL BUWET O ~ C E ,  

Washington, D.C., April If&, 1084. 
Hon. MARE ANDREWS, 
Chi- Select Committee on I d h n  Affaira, US. Senate, HO 

Serrate Ojfice Building, WahingtmL, D.C. 
DEAR MR. CHAIRMAN : The Congressional Budget Office has revie~m 

S. 1196, a bill to confer jurisdiction on the U.S. Court of Claims ai 
respect to certain claims of the Navajo Tribe, as amended and order 

rrported by the Senate Select Committee on Indian Affairs, April 9, 
1964. 

The Congressional Budget Office has determined that enactment of 
this bill would not directly result in any significant additional costs 
to either the Federal Government or State and local governments in 
this area. The bill would allow the Navajo Tribe to pursue certain 
claims before the U.S. Court of CJaims that i t  cannot pursue under 
existing law. Should the court rule in the tribe's favor concerning any 
of these claims, the Federal Goverriment would be liable for the terms 
of the settlement. 

If you wish further details on this estimate, we will be pleased to 
provide them. 

Sincerely, 
RUDOLPH G. PENNER. 

REGULATORY IMPACT STATEMENT 

Paragraph 11 (b) of rule XXVI of the Standin Rules of the Senate 
quires each report accompanyin a bill to eva uate the regulatory 

% f md paperwork impact that would e incurred in carrying out the bill. 
The committee believes that S. 1196 will have no regulatory or paper- 
work impact. 

The Select Committee on Indian Affairs received the following 
mmmunication from the Department of Justice. 

U.S. DEPARTMENT OF JUSTICE, 
ASSISTANT A n o m e r  GENERAL, LEGISLATIVE AFFAIRS, 

Wmhington, D.C., November 1, 1983. 
Hon. MA= ANDREWS, 
Chairmun, Select Committee on Indian A ffaim, 
r.S. Senate, T?'ashington, D.C. 

Dwa MR. CHAIRMAN : We are taking this opportunity to submit the 
Ikpartment's views on proposed legislation (S. 1196) which would 
mnfer jurisdiction on the U.S. Claims Court with respect to certain 
:!rims of the Navajo Indian Tribe. These claims were dismissed by the 
r.8. Court of Claims on June.13, 1979. Navajo Tribe v. United States, 
-21 Ct. CI. 360, 601 F.2d 536 (1979). While we certainly agree that 
5 h s  must have a fair opportunity to litigate their claims, we oppose 
::'.is bill on four grounds. First, the legislation would define the details 
' f a particular attorney-client relationship. Second, we view the relief 
I; unnecessary. Third, the bill is ambiguous. Fourth, legislation of 
:5 sort proposed portends new requests for jurisdictional authority 
'.r Indian tribes who have become dissatisfied with results obtained 
Aer the Indian Claims Commission Act (60 Stat. 1049, 25 U.S.C. 
1 7' et seq.) (hereafter, the act). 

I t  the outset, we would focus on proposed language which plainly 
v r s e s  the Court of Claims holding that a voluntar dismissal of .j?rin tribal claims by tribal counsel was proper and tinding on the 
. :at, even though without the prior knowledge and consent of the 
-:%e and the Secretary of Interior. Language in S. 1196 which con- 



cludes that claims were withdrawn without the "required" approval 
of the tribe and the Secretary accomplishes this result. We believe that 1 

the Court of Claims was correct in supporting the validity and pr@i 
pie ty  of the tribal attorney's action in that case. An ever-present legis- j 
lative "requirement" of knowledge and approval by the tribe and thp 
Secretary would impose serious restrictions on tribal counsel's action 
during the normal course of litigation, making it virtually impossibk 
for that counsel to act with dispatch and efficiency in the handling of 
complex Indian claims. Courts and litigants must be able to rely and 
act upon the representations of counsel in litigation. In  their capacit! 
as defense attorneys, this Department's lawyers would act at theii 
peril to rely upon tribal counsel's representations without assurana 
in each instance that approval had been provided. Inordinate dela~ 
in the disposition of these suits would be the inevitable result. 

To the contrary, we think the court's interpretation of tribal cow 
sel's authority is persuasive : 

"Paragraph 6 did not limit the attorney's authority to withdrar 
certain claims, several of which probably were duplicative of thos 
in other dockets, for what he perceived to be sound tactical or strategir 
reasons. That was precisely the kind of decision the attorney would 
have to make in carrying out his duty under paragraph 2 of the COP- 
tract 'to diligently prosecute the claims and to exert his best effork 
to satisfactorily conclude them within the term of his contract' 
Indeed, an attorney could not effectively conduct such a major India 
claims case as this if he had to obtain the prior approval of his clien! 
and the Secretary before he could take such action." 220 Ct. C1. at 3611 

601 F.2d at 536. 
We also object to the relief afforded by the bill as unnecessary an? 

to its general description of the claims affected as ambiguous. An sdc 
quate analysis of the proposed legislation is not possible, we wou!i 
submit. without resort to the court's June 13.1979. decision. Describi~ 
the N&ajo case as "byzantine in complexity," ihe court recognize r 
that some of the dismissed claims were viable and alive in other actia ' 
Navajo dockets or still pending in claim 7 of docket No. 69.220 Ct. C 
at  362-364,601 F.2d at 537-538. Even though some clarification mi& 
be obtained by reference to that decision, the present status of tht 
Navajo claims would still not be apparent. Consequently, we hap 
undertaken to up date the status of the dismissed claims in the conter 
of their endency or disposition in other Navajo dockets. R I 

Speci cally, claims 1 and 2 sought a declaration that the treatj 0' 
June 1, 1868 was invalid and a judgment for the fair market value c! 
Navajo aboriginal land. These claims were the subject of a judgmer 
in docket No. 2.29. That judgment awarded $14,800,000 to the Narai 
Tribe on September 18, 1981, for the fair market value of their a l e  
ori 'nal lands. 

&aim 3 complained of the adequacy of the agricultural land pro 
vided under the 1868 treaty and contended that the Government ns. 
liable for damage which allegedly occurred from mismanagemw 
through overgrazing. The management of all lands on the reservatior 
however, is the subject of inquiry under claim 7 of docket No. 69. 

Claim 4, subtitled "Education; Schools," alleged that the Unitt: 
States failed to insure the civilization and education of the Navajr~ 

7 

under the 1868 treaty. Trial Judge Bernhardt ruled that the obligation 
to provide education extended for 10 years only. The Court of Claims 
afirn~ed this view. Navajo Tribe v. United Shtea. 224 Ct. C1.171,179- 
193,624 B.2d 981,995-996 (1980). 

Claim 5 alleged a breach of fiduciary duties by the United States 
~ i t h  respect to the tribe's natural resources and other tribal property. 
T!iis claim is also the subject of claim bin docket No. 69 and of docket 
So. 299. In addition, oil and gas misrflanagement claims, as well as 
clainls for the wrongful disbursement' and handling of tribal funds 
and the failure to fulfill the provisions of article 8 of the 1868 treaty, 
mere the subject of a judgment award of $22,000,000 to the Navajo 
Tribe in docket No. 353 on June 8,1982. Similar claims for mismanage- 
nient of copper, vanadium, uranium, sand, rock, and gravel resources 
rere tried during February and March 1983 and will shortly be pend- 
ing on briefs before the Claims Court in docket Nos. 69 and 299. Other 
murces and property claims have been scheduled for trial by the 
trial judge's order of July 1, 1983. Specifically, trials have been set 
into 1986, including: timber and sawmill claims, January 23, 1984; 
ml, water, rights-of-way, mission sites, and related claims, May 5, 
19% ; and, grazing land claims, January 10,1986. 

Claim 6 alleged that miscellaneous facilities provided under the 
1368 treaty were inadequate and that their construction was delayed. 
To the extent that such facilities were mismanaged, the claim would 
then be pending under claim 7 of docket No. 69. 

Claim 8 alleged the breach of an agreement in 1868 to return Navajo 
rtmriginal homelands in return for the services of individual Navajo 
Indians as scouts and guides during the Apache war. Claims of in- 
4ividunls. however, are not justiciable under the act. The tribal claim 
for almriginal lands. or the other lands, was the subject of the judg- 
zwnt in docket No. 229 as noted above. 

Fro111 this discussion, it is evident that the "dismissed claims" of 
ant- dxtance, i.e., those addressing the Government's handling of 
.f!bal moneys or property, are also the subject of claim 7 in docket 69 
*: of clnims presented in docket 299 and are therefore still viable. 
Syifically. claims 3,4, 5, and 6 are, in part, the subject of claim 7 in 
!.rket So. 69; claim 5 is the subject of docket No. 299. Indeed. claims 
1.2. 5 and 8 have, in part, been the subject of substantial judgments 

entered in favor of the tribe in docket Nos. 229 and 353. Claim 
I. to the extent it is not available in claim 7, is addressed on the merits 
.-: t ! i ~  Conrt of Claims 1980 opinion. In  these circumstances, we would 
.! !nit that the proposed legislation is unnecessary to provide the tribe 

r !oil opportnnity to pursue its claims. Further, the proposed language 
:-swurately generalizes regarding "claims" which are, as the Court 
-! ('lnirns said, "byzantine in complexity." 

Finn1 ly, affording an independent jurisdictional grant where judg- 
- . n t s  have already been entered, merits rulings made, and claims 
.;..mice presented or preserved promises to unsettle and further pro- 

.--3-t the  resolution of these claims. Such a grant could encourage other 

. .:t.,= . which consider themselves to be in analogous circumstances to 
- I .  'i jurisdiction to reopen results already obtained under the act 
=;.pn those results are later though unsatisfactory. 




