-ydde sem qunodsip o0z Jojge aloe Jad 3g9
v oanfeA jau Yim ‘Bupier jo swny je auow
ul 3¢, 1w ponjea S210T GHG'OEG'Z SEM BaJe
fwizedd gy duIMLIDOP 0) posn pue 14no)
wirpy Aq pojdason sem Suizead loj alq
minsun Apedtsfyd puef pue ‘sapsumoy
i feImnonTe eose pirme (10} wiodj Jur
130p2p £q £8RT ‘Gl JoquIAON JO SE suRIpu]
105y udYEy splej JequY Jo BaJE plEME Jo
e purepdues Juiuiusalep oy poyep
S01=> BIMG paju) ‘9]
‘3w 1eyy e uoljiiu 1§ £
nruwrxolddue sem spuey asoyy Jo anjea jeyo;
w3 pue ‘Bunje; Jjo xep sem YoM ‘gesy
il IDWIDAON JO ST pur| asumo} [enua)
i jo 83107 9)'g JO {#10) pry wvase pieme
S PAYSHAEISD sem Y ‘sPuR) |eqLY feuiSuo
e Jo Hupjpy 40y wonesuadwios iof unep
“BRIPUL U] J{OYM SB PJODAI JO UOITRIaPISU0d
e ‘paodar puadxa suvipuy jo sisrg uQ
S0l = sAIBIG pajuN)
(D1Lges 3uapag -gf
e aad ¢)'6¢ oq 01 pautwiay
AP SeM pur| [Einymolde jo anjea joNaew
e} ‘sosundxa saeseipand aoj pue aseyd
4nd Jo azis 10} £)UNOISIP 10] apewr dM
uonanpap Aeladoadde soyge ‘arowmrayiang
Y3 IMem Jo amsnpuy ‘ame sad g jo
N{EA PRI ‘£RQT ‘Gl 4oqwaAoN JO 5 suripu|
1y UANE) PUE] |Gl JO vdie [€)0] JO BOJR
HEME UL purny Jo salow (00°008 1BY) pousus
4919p WRO) Swie[) “yudswiiascs) pue sue
1pu] 20) spadxa danpadsos K pasedord sisk
{PUT Ul S2UBODP JO UOITTIOPISUOD UY pue
HOIDL U SHUDRIOD [RILIISY U0 paseq
S0l =9 $21mig payuqy “p[
‘proijies 0y
"ieidasoe pue ajqeljord sem soud Bui(as
fue pue sproJjied 0} w3AIS uasq pey pue
WIS ‘CRRL ‘G JoquIDAON JO ST SUTIpU] Wolf
MR} puE] JO onjeA ysi(RISD 0] JuBdYyJns
OU sEM pue] peoapied jo saoud Jo anpep
(12zri=e aduapny gr
B UEIpUl JO uonEn|EA BYew 0) djqm
{IBAR B 0UDPIAR JOY)0 Ou UdYMm “JI0sda sy
fo e st saoud Lioimels uo sousioy

(DE1 =2 uapny 71

"E8RY ‘G Joquaaoy jo se Aunwutos
H!!!)H] ulOJJ uaym S,lU!E[ _‘0 ;)nlgA l{S!]qE]SQ

0] JUSIJINE J0U 31am plos ‘pue| proujiel
Jo ‘pue[ juswuiaaof ojqesedwod Aqsau
yorym 18 saoud ‘Aonjod wopeadiw syqnd sy
=Ny 01 £30tad pajjonuod judwuIIAef) puw
‘{euiwou aJam sajes pue| oyqnd oy

(zp1=e duapAy “1[

‘fnunw
WD URIpU] WoJy ua)E} PuB| [EqL JO SnjEA
JO uoneuNUINGD ur JUTAS(dI JOU SEA pug|
jeY) Jo anfea jo ousplad ‘g8l ‘gl Jaquiaa
~ON U0 fjlunwiwod Jequ} wolj udyey pue|
leutdlicqe 0y aannedwied pue ajqeredwod
Sem 531815 pAlu) wsam jnoydnonyy aiq
~g[18A® pue| juy] Burmoys Jo souasqe uy
(NZFI=s uapuyg ‘o1
‘€881
‘Gl JAQUIaAGN UO SUBIPU] wWOL] GANE) puEl
[BqY [euidiioqe jo onjea Jo uonjeuluLIalep
up an[eA 3311 Jo a1am Spue] 3sol) JO sdjes
Jo doudplaa ‘sioseipand of uamouy sem sngy
pue ‘apin axuesen3d jou pjned sjuesd pue
ysuedg pue uwoixagy Jo sia|[as asoyp
(1)2ri=s 3duaphry ‘g

"pue] anjes 0) poylow patajasd
St Jdew uado uy s2[es [empon Jo sp)
(1)Z¥l <o duIpAY 8

‘wa jo yoddng
Ul pumIE jey) SUOSEAI JO ssIUpuUnos uwy)
1a113q ou 31w jiadxa jo suoknpuoy

0L = 0uUIpIAg L

‘an[RA {enioe
1ou ‘onjea pajewnss Fuaq jynsaa eury Yim
*eaie uy spuas} JURWA|I9R pur ‘sajes jenyow
‘pue Joy ‘Aue 1 “yaqaew {enjor junodoew
oju Zunjey Aq ‘eold josaew  onysieas
51 J81[} anjeA pulj 0 §{ JUMNUI pus ‘Bjqe[ieAE
uayy a3pajmouy yiim aep Suiyey vo poois
3 5E pus| jo 1xaucd g d|qeqoid pue ajqis
-sod 21w yowym 250Y) aue sosn jenuajed 1saq
pue 1say3iy ‘spuej ueipuy Bunjea uj

S0l=e s3E1g pajtup) -9

e, § (PA 9L61) "0'$'N G2 ‘poapuswe sw ‘g §
'OF61 JO 10V uOISsiuwo)) suite}) ueipuf
'533an0sal Jo asn jseq pue 3saySiy 0} pseSax
aNp Yiim pan{ea st pue| ueipu] ‘aJowrsay)
~inj !ease Jo azfs PuUs ‘vadE JO $20UN0EAI |4
-Meu ‘Suonipuod dMwouodd ‘vase jo judswdo

, . (z861) DD T T
T SN XLINNNKOD NVIANT VAODRIVI-VINId YIALH A

e ey

T v e e

[T

-joaap pue Kioysty ‘siopvs jo adfy ‘sewipd
‘pue| jo sansuonsTyd jedislyd pue uon
100§ '59|ES UoTONE Jo safes dealad jo aoudp
-1a2 Buipnpui ‘simpe) Jo £1otiEA pasapis
SUOD BARY 1INOD puB UOISSIMIWO) swiel)
umpuy “3au uado ‘3anoe Inoypm “sed up
2jEp JJOWDI T pune) aq 0} S pury uetpuy jo
jor1) afse) Jo anjea josjaeul Jie) DISYA
£01=2 ST P[] G

‘saijaed Jo uonendns

Aq poystiqeisa sB Bupim Jo Ajep sem yaIym

‘E8RT ‘Gl JPQUISAQN UO Taie PIBME JO anfea

sem ‘sueipu] usaliowy jo dnoid sjqeijnuopt

atam oym ‘sppuieid pred aq 0} spuef feqin)
Jo Suryx 10) uonesuaduias jo ainsedl

SOl =» SIH)G pIN)) ¥

0L §
(Pd 9L61) 'O'S'N G2 ‘popuatue st ‘7 § ‘Oy6l
JO Y UOISS[IUUI0Y) SWwiv]) UBIPU] Spuw|
{equy Jo Bupjer Lof wivly suwpu] U pan
-{8A 3q 0] TAJE PIEAME U} PapRpuUl 3q pjnom
puel ‘snyy  ‘paystnBunxa ses pue 18Y]
0} 3l jeuiduoqe ‘asn pajeudisapun Joj
sszak (01 1Sowie Joj MG pau|) Aq ppy
sem ‘usurdBeuey pue jo neaing Aq posn
-SufWpe ‘puv] JO o408 OCG'SLY Y
$01 = SITYG pajun
0] < sumlpuj ¢

“eoL § (P 9L61) 'O'S'N &
‘popuawie 88 ‘Z § ‘op6l Jo 19y uvoissiunuo))
swig[) uelpul  spue} jrgin jo Buiyey Jo)
wirep s)ure(d ul ponjea aq 01 vaae pirme
ugy papnpul aq plrom pue] Jo joex ‘sue
-1pu] jo dno.d pajejaiun jo J1jauaq 40J pasn
pue s®IG panu) Aq usyey Sem pue] ‘sue
-ipuj ugouRwy Jo dnoad ajgeijrjuspl alam
oym ‘spumid up seam sasde gop'pl Jo pasod
-wod eale o} 3wy |ewduoqe asym

S0l WIMG paluf] 7

-oy01 ut uowtdo s343dxa j90fax J0
1da0d® 11n00 15nu Jou ‘1aadxa e suoIsNjoUcd
owes YoEal 0} 34n0ed salinbar ‘suoiuido 4aYY
Jo uonesapisuod tou ‘sisadxa £q popracad
Qouaptaa Jo osn pue sounidaoor JoyyaN

01§ UPIAT [

K 3uipaoooe Japi0

‘000'068 £q woas pieme
Jo onjea paduRyUd pugl Ul dqeiaNtews
pue ywasdad a0y umous sjudauiwt (g) pus
‘aaoe 4ad g9 Jo anjea puy 3uiys) jo dwy (e
pury Juizead (1) tuoijpu 1$ ApPrswixoadde
sem Juijel Jo ojup ju pue] 9)sumo} Jo
anfea (g) torow J1od gL g sem Jupjey Jo Mep
uo spue] jranjnoude jo anjua il lej
{g) ‘wode pieme Jo uoljunjea Sulniunzits Ul
aNjEA 3[111] JO SeM eIJe PUNOS® pue ul pue|
peospiel jo pue syuedd puej ysiwedg pue
UBDIXD] jO S3{Es jo aouaplad (p) ‘S[BIduIW
asBjnsqns Jo anjea Joj juswedueyud 3ut
-pnpoul ‘egEL ‘Gl JOIIDAON U0 BIJE DIBMU
jo anfea sem sjpnuieid pred aq 0y vonesuad
-Wwod o aunsedws (g} ‘eate preme W) papnp
-uf aq osfe pinom ayeudisop I snmg
pojluf) sB sasn yons o) P[qns saedk gof
Apaeau Joy pjay JuswiuLIdAo Yoty £1031119)
feutduoqe s Jynuteid jo jied sem pun po
“juajed jou sEM YoM puB} JO 53408 OGH'BLY
Jo {ie (2) ‘edae paume ul papnaul aq pinom
sutipu] Jo dnoid pxnEjaiun JoJ uolIBAID
-§aY UEIPU] ST Pasn sem yIym AI0jLLIa] {EU
-8uoqe sJjnureid jo sawow goy'0l (1) yeur
PIay “r ‘suppieq unod suel) Ay) "gggl
‘Gl JOQUIAAON O sE RuozZLy ul Ajuntiuiod
ueipu] jo spue| |eu jo Bupye} Joj uon
~esuadwod J0) wnep yyInosq ‘suerpu] ued
-uawy jo dnoad sjqerynuapl ‘spynurely

2861 ‘62 PO
HNO) swRD sElg pauf
822 "ON
STLVLS gALIND 4L
A

‘1® ¥ ‘XLINTWWOD NVIANI
VdODIIVI-VIId d3AIE VD

W3ISAS UIANOKATH é o
M

‘aygy3Iqyo os st LI

Jjoour £8

powap sy uonouwr dAtjeodsip §JuaNIUIBA0G
oYy ‘sjidaw 9y} UO UOISIIAP BY) JO MAIA U]

HAALAOJTE LHNOD SWIVID STLVIS QALINN T YA

V-6417-201

aY
4

NN010249



‘paidasoe 10U 3JW SUOISN|IUOI
suadxa 2y y3noyye pasn aq AW SIVUNOSIE
jesnizu uo soNsHe)s pue ‘safes Aswsodwajuod
‘31ep uoliEn[ea 1 SUOCIPUOS o0} se suadxa Aq
papiaoad uonewiojuy ey uopnsodord ayy oy
(SS61) £9-T9 'L WO [DPUL § ‘SIWIS pajun
A SUBIpU] JO QU] HOOWR[IL $3)D PuUs ‘spo
AW IBi) J0 AUCWTISI} SISSAIVIM 1adXa Jfayl
pauopueqe 00U aaey Loyy assE sHureld L

‘'V-S62T
ON 19420(] 2ABYON PU® ‘Gyf ‘ON JoNd0Q o3ed
vd '[-TT PUE 0-TT SON 1990 Iyoedy F9 g
uxlar asoym ‘(suuioy], “y'N) 14odxo ays
umoy synuield jo suosnppuod pue uonew
-40ju1 ayy Jo uondaoxs ay) Yl ouBIsIEse
10 pue dAIBULICJUL UIBQ SBY [BLIdJRUI Yons
10 juaungas} 8y) pue suedxs oy Aq po
-uasaid [eusjRW [RRiOR] BY) ‘ased sy uf

(Siradxe oy Aq
[*3SD 10U DIDM R} SON[BA UG PISE] §I pUSW
-wodar spjrputepd jeyy womisod jeury ayjy
suoisnjauod pue suomuido ‘syrodad spaadxe
umo s3t Jo spiud (weofiudis Jo ‘wirep s jo
uswnels feuly ayy ul ‘vorpafas syynurerd
G poredndwod goyiany st ased ayy, -and
-s1p snoodia 0y 100{qns ase |je “yuswaduvy
W jesoutw pue Juizedd ‘aysumoy ‘aam)
-fnotaBe Joj sonjea 8y} pue ‘ssodind yoes
10] BIQEHNE JUNOWE Y} ‘B3IR pIemB 3y} ul
puef Jo junowie {10} 8Y], "95[3 A[I}I| UO Ing
(duizesd puw ayisumo) ‘jedamynoude) ease
pdeme 9Y) Ul SjoRA} J0J 38n 1599 pue jsaydiy
jo sauodsien ay) uo peoide saadxa By
sanded ay) Jo sUOIEPUBILLIOIdL [BULY DY} Ul
DOUBIAJJIP JWDIIXS 31|} J0J SIUINCIOE YPIYM
waodxa ayy Juowe sanbluyday [esieadde Jo
soneaydde pur ‘A3ojopoyiowt ‘Aicay) uy uon
uLIRA JPIM B 5190[JO1 Podad DY), ‘possasp
-pe Layy s109fqns aapodsal ayy uo uojuido
ue Luouwtso} opiaoad v Ajjeuoissojoad paiy
1fenb dsam puw sassaulim 1iadxa se paziu
-doovs asam fised yoea jo suadxa ayy,

SEIUNM |9
-INQ ¥ 5 paINsa) oym “AHODOW 'V Haqoy
pue “dodad uopeniwa [ereumn dIseq §3juR
-pusjep paiedaad oym ‘Jypiqiaag souay
2OM sONfEA |Rsoull uo spadxe sjuepuaj
Wy uepuajap £q papudiuwosad puegaiues
j0 anjea oy} pandwod wasuMsLIY) W
judwadeury puey Jo NRAING PUB IDIAISG
Juzeany sang pouun) oy jo steak gz Joj

“spusivadde pue] u] uIPIAX2 1514}
£,3f ‘UPjooD ‘S'm sem yodas sy Joj pue| jo
UOIIERjEA SUOISN[IUOD PUB SUO{IEDJISSR]D pus|
10} Iyqisuodsat Yjoq yim ‘pareys sem Wodaz
Y3 U0 HSoM puRjuLie] paniRa ey Hodas Iy
Jo uojliod A 0 QIsucds sEM oym ‘uvus
~5I[ES WIS (WS PISUID|| ® puw IFFuFUI (AP
® I 'uPeoD) S weiiM pur ‘puv| (unynoufe
S® panjea 3q 0) pusj jo junows Yy Jujupuiay
~9p 10} Ijqisuodsaz Luwwpd sem oym LSojoip
~Ay up Bujzjjeads Bua jlap @ prsald
“IS CUIHOOD S WM S9pRoul uuy SIYL °Q

aafojdwa ue udaq pey oym 1s(RIIdS Judsw
-adeuew ajuevs v ‘ynpey 'y vop Aq apew
sem spue| duzead jo Ly0edes ayy jo |esierd
-de sjuepuajsq | suorousuely edajy uodn
paseq sem poydEal SEm UOIJBN[BA Y} YoIym
uodn wyep oy JeYy) punold ay) uo,, DUIPIA
&2 spuwj 3[qe3iin jo anjea ayy oy Suneaa
Yodax s,uasuislag) W Jo sided papnpoxa
uolssiwwio]y 3y} ‘uoitow s Jjnuieid o ‘1161
‘01 aunp uQy spue| suozlry Jo jesieadde
BulAjoAUl FIEBD UOISSIWIWOY SLWIB[) UBIPU]
JO JIqUINU © U} juRpUIJOp JOJ ssaulim sad
~X3 U U3 SBY UASUNSWYD [ "sIa)jBWl
uo[jen|eA pue| Uo JUEYNSUCO pue KjUoyIne
poziuBooal ¥ ‘UISUIELIY) [ UIAIDY SEM
Wadxs fesieadde  frewad  gjuepusjaq
‘3j820|
JpISIAALY 2Y) Jo a3pajmour; pazijersads v sey
pue L1081y epudojie) uo Ajdoyine paziu
-30021 ® §| uostolIRd I "eaw IPISIBALY
ay} up pue| feanynoide Jo ggg[ Ul uorp
~UOD pue 3njeA 3y} UO ‘BIILIOJI|R)) ‘apIsIaAly]
Jo uosidieg ‘g sswioy], Jo Modas 1)39)
® pue Luowisa) pajuasasd osfe syjrjureld
-392uldus upuiut pu 151301023 € ‘Jakme|
© ‘juoudo], ") 3|vY Sem SenjeA [esaulU UoO
yadxs symutely -Supueuy pue spestesd
~de 21¥153 |eas ul |euoissajoid pasustsadxa
ue “I'Y'W ‘Sewoy], V |1ON sem spum| aye
~umo} [epuned Jo uoljenjea v Joj adxa [e
-steadde sypnuield g sorEr0sEY pur upjoon
‘S'M Aq pasedaad jiodas suinjoa-om} ® uo
poseq sem sanjea pue{ Buizedd pus uLrej uo
aduapiaa pue fuow sy [usieadde sppnurelg
‘ajep Bupye; ayy yim snodusodwiajuce
sfunum  pue suonwoyqnd  snoausjjaosIW
Jo Kpuea v puw ‘sauiojsyy ‘syiodas [eigjo
‘speyo ‘sdewt Suipnjouy ‘aouapias firejuawt
-ndoop snoupunioa pue ‘syiedxa ay) Aq po
-1edaad sy10daa aalsusyasdwod jewso] ‘gLl
£ng ul ‘euozury ‘ofeps)joog ul [ew) Aep-g

(zgsl) LU VDIZHAD

'S A XLINIWINOD NVIANI VJdOOIIVI-VINIA HAAIY VTID

3 aalom

Lo

B e

R

o A b

k23]
preme 3y} 10} 3108 Jad 19°1¢ puv Ao e
-§3j50qe 55013 ayy 40] 310% 12d Lp°($ 0) SpMOMWER
pauUmLIPP Injea Ayl vare  pieme Y
10} 210w 32d gL 0$ pue waie s50u8 Yy 10) OV
aad §9'0¢$ 01 SUNOWE InfEA JIIVW {8107 5,U¥
-puajaq "BaIle pIEME Y] U} S210% U §GR'ZIE'E
ayy 10) ane 1ad G188 pur SAO® 00'0SL'E
Jo wauw puBloqe ainua ay) 105 2108 sad 0Z'TLS
0) SJUNOWR anjeA PWIBW |E101 Ssppueld ¥

(9181) A0L § "O'S'N ST ET § '9¥61
JO 1PV UOISSIIIWIOD) SWIE|D ULpy] 0} Juensing °f
¥ 1% sassouym ndxo ou Jo fuownsm
Y1 JO SISISUOD UOMRI[RA U0 PI0D3d JY],

v 6EL'625°CS 18 paunINap
s1 Buipesooad siy3 uy uonenjea o) Pafqns
KLioyaa2y jeutSizoqe syyjnueid Jo ‘gegl ‘St
J2qUWaAON JO §E anjeA j9)Jeu 1] [€10) BY)
‘Bujatiq Jajsuen-jsod ay) pue UOISKIUIWLO])
swiiB|) ueipu] aYyjy alojaq apewt pio0al 2y}
Jo sisuq 2y} uQ KBK'BIFES SeM 21Ep 1By
Jo 58 anjea jo)lew e} ay) ses ‘puey Joy3io
i) uo ‘yuepudjed pEE'YIS'0Le$ sem ‘£881
‘gl JOQUIBACYN JO SB BOIT PIRME 3Y) JO anjeA
Jo)duw Jie) [€10) 3Y] J9ESE Spjnuteld

‘1861 ‘ZZ 2unf uo payejduiod sem Bui
-Jauq permisod pue ‘GLGT ‘g YDIBH UO pasopP
SEM JOOJJ ¢SWL|) Jo 1anoy sajErg paiuf]
3y} 0} 3sSEd 3Y] PAILIIJSUETL) pue paljraa0
Japao Aq uoissuunuo)) 2yt ‘grel ‘g Ae| up
7adxa jestesdde sjuepuajap jo jaodos ayy
ul SWIE UIRIIBD PIOOI Y] WO PIpPNPX
uolssiuiwo) ayy ‘LL61 ‘01 2unr uQ "gEsl
‘GT J2qUIAAON JO B spuej [eulduioqe o) Jo
3njea 94} UO IDUIPIAD HOO] UOISSIWILOY) Y}
‘gL61 &Ing uy  govep jey) 0y Joud s1apyes
&q pa1aud jou spue| 10] ‘¢88L ‘Gl JIWIAON
uo paysinduyxa sem 3N [eurduoqe jey) pa
-p1oop uolsswWo)) o4} ‘ZL61 ‘08 Aseauer uQ
TBUOZIZY  [MNUO-YIN0S Uy s3I0 00'ICL'E
Jo vaae powjop v 0] Aouednose pue dsn uo
paseq o1} uelpu| pjoy ‘suvipu] uvoLRWY Jo
dnes3 asjqeynuap ue ‘spnuterd jeqy ‘or6t
‘L1 Jequissa(] no pIUNIISp ‘g9l ‘Wwadny
pug LN Ul |BLY J03je ‘UoisSiwnio)) Suiel)
usipup 3yl PV UoiSWWO) UBE)
uBIpuf ) JO g U0ND5G Japun ‘[g6Y ‘g 193
-ny uo pajij sem Kjunwwo) ueipu] vdooy
~JBN-EWl] 49ATY B 2Y) JO spue| [eqln 3yy
Sunjey oy wonesumiwiod Joj wield syl

-odpng 'SNINUVH

NOINKO

*21ep Jeyl 01 Jond
uaye) spuw] fje jo Supi:n Jo Ijep IY) se ‘€881
‘Gl "ACN ¥sn 0} paaide aswy sajued Yl -aiep
Anua 93wisar ue 0} sw uopemdps 03 PI{qns
Anua jo aep 3y} sem 3upis) jJo NEp Y1 'LERIL
0} Joud pasayua spusl sod (¥L6Y) SBZ PTPI]
Ty "L6¥ 1D'S 6 '1ZO1 SN 61¥ 'PIUsp ‘Wd
‘98E1 PT'd ¥6F ‘LEL 101D ¥OT PV (TLSD)
0T ‘11 WWODIDPUl LT SAFIS PANU] A
Anunwwo) uwipul sdoopivy-vwld JIAIY 1D T

“(9L61) ®0L §°0'S'N ST
‘2 § '9¥61 JO 1Y uOfsSSILILIO) SWELD UePul L
“juepuajop do) (] ‘umBunysep ‘tew
-100f] "M SOWLP “UDY) ANV ISV Fem woym
Y o q 'uorBuiysep ‘OpAH Y vdi00p
‘|9sunod jo “zly ‘xiua0yd ‘o1jes
-Sepy ] wJpueg pue “zuy ‘uosony, ‘Japuydg
1 T “zuy ‘xiusoyd ‘xo) P X0) Ispn
-utepd oy “zuy ‘xtuaoyq ‘xo)) uosdung 'z

'000'05$

Jo anfea pey Buiye] jo ajep uo eauw plame

ul ajqejaydew pue josaad aq 0 umouy

S[BIOUMU ey} ‘afed Ul PIOd32 uo paseq

‘papnjpPucd 1anol) swie() ‘g881 ‘ST JOqUIdAON
JO 52 UdYEe} pue| UTIpU[ Jo uolEn{eA U]

S0l <= SANEIS PaNUN} 07

‘uonjejnoads ajqissunsadu st yuasard
f[qensuowrap jou sfejsulw Joj anjea
asodoad 0y ‘spuej ueipuj jo uorjenjea uj

(12)¢11=» uapiag “61

‘u3Ne} PUE| Jo JUIIUGD
{e40UIW JO BNJRA OWIBW J1B) JOA0IL 0}
Jpmureid ajnua o) Jopio ul UIYE) SEM puE|
juy) owy e Ajjeonucucdd Juiutw yjlom
] pue ISN IABY O] UMDYS 2 5N [RIDULL
Joyyed yngq ‘p Joj onjua 20 joysewr saoxd
q0u soop [misuiw Jo 2dussaud ady

I¢l=s upewoq waumnyg ‘g

*Kyradoad Juingea
J0J SI5¥q OU §] YOIYMm ‘ISR 3INNJ IN0GE UOH)
-gynoads azaw ug syjnsaa jooad aiqeidanoe Aq
spjord aanoadsoad ysijqeIsd 0y aunpieg

(2)9°555 =e IdMapy °L]

‘Plos
aq 0} Base jo ozs oiliep Ljpanejas o3 anp

HALVO4ATY LUN0D SHWIVID SALVLS GALINN T 41

NNO10250

V-6417-201

Y
y



LOC-LLY9-ND

LGCOLONN

16 2 UNITED STATES CLAIMS COURT REPORTER

reflects high professional standards in the
application of recognized appraisal tech-
niques, little credit has been given to the
reports and conclusions of the various ex-
perts. In some particulars, they have been
rejected for ertor, unreliability, or inconsist-
ency with, or not justified by, other evi-
dence in the record.

{1} Resolution of the disputes and con-
tradictions among the expert witnesses, and
the ultimate conciusion on value, is based
on an analysis of the experts' opinions and a
culling of relevant facts from the entire
record. Neither the acceptance and use of
evidence provided by experts, nor a consid-
eration of their opinions, requires a court to
reach the same conclusion as the experts.
Nor must a court accept or reject an ex-
pert's opinion in toto?

FACTS

29.** The perimeter of plaintiffs’ ab-
original territory described in finding No.
23 contains a total area of 3,751,000 acres.
The following tracts within the aboriginal
lands contain tribal owned lands that are
excluded from the area to be compensated
in this proceeding: .

Gila River Indian Reservation 372,022 acrea
Salt River Indian Reservation 44,200 acres
Ak Chin Indian Reservation 21,840 acres
A tract described as the S %

NW ¥, Sec. 10, T.65, REE __ B0 scren
438,142 acres
The net acreage (award area) to be valued
in this proceeding is 3,312,858 acres.

{2} 30. (a) The Gila Bend Indian Res-
ervation, 10,409 acres, also is within plain-
tiffs' aboriginal arca. The Indians on the
Gila Bend Indian Rescrvation are enrolled
members of the Papago tribe, which is a
recognized tribe distinet from the Pima-
8. Yankton Sioux Tribe v. United States, 224

Ct.Cl. 62, 623 F.2d 159 (1980); United States v.

Northern Paiute Naton, 183 CrLClL 321, 393
F.2d 786 (1968).

** Findings of fact Nos. 1 25 were made by the
Indian Clalms Commission on Dec. 17, 1370 (24
Ind.Cl.Comm. 301, 311-36); and findings of
fact Nos. 26-28 were made by the Commission
on Jan. 20, 1972 (27 Ind.CL.Comm. 11, 17-20).
Finding No. 23 described the boundary of plain-

Maricopa tribes. The land in the Gila Bend
Indian Reservation historically was not
used exclusively by the Papago tribe. Ab-
original title to the area surrounding and
including the Gila Bend Indian Reservation
was in plaintiffs. The land for the Gila
Bend Indian Reservation has been taken by
the United States, but it has not been given
or used for the benefit of plaintiffs. Ac-
cordingly, this tract of 10,409 acres is in-
cluded in the award area to be valued.

[3] (b) Defendant’s exhibits designate
478,950 acres, which as of 1973 were not
patented. This land, administered by the
Bureau of Land Management, includes 294,-
600 acres that are held without designated
purpose. All of the fand not patented is
held by the United States for such uses as it
may designate and plaintiffs’ aboriginal ti-
tle has been extinguished. Accordingly, Lthe
478,950 acres of unpatented land are includ-
ed in the award area to be valued.

31. Physical Characteristics

(a) The award area is in the Sonoran
Desert in southcentral Arizona, in present
day Maricopa and Pinal counties. Much of
the area is plains or valleys with uniform
grade or gentle slope. The grade is inter-
rupted by isolaled peaks and short ranges
of mountains that rise abruptly from the
plains. The area lics astraddle portions of
the Salt and Gila Rivers and comprises an
arca about 175 miles in the east-west di-
rection and 100 miles in the north-south
direction. Populated communities include
Phoenix, Florence, Tempe, Casa Grande,
and Buckeye.

(b) Precipitation in the award area varies
from a low of approximately 5 inches to a
high of approximately 11 inches annually; 5
to 7.5 inches per year is typical for most of

tiffs’ aboriginal lards; finding No. 28 estab-
lished the date of taking as Nov. 15, 1883, for
fands not entered by settlers prior to that date
(affd, 204 Ct.Cl. 137, 494 F.2d 1386, cert. de-
nied, 419 U.S. 1021, 95 S.Ct. 497, 42 L.Ed.2d
295 (1974)). The parties have stipulated Nov.
15, 1883, is the date of laking for all lands for
purposes of valuation. The findings of the In-
dian Claims Commission are adopted.

B s Tl o R e
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the ares. Elevations between 1,000 and
2,000 feet have an annual rainfall of ap-
proximately 8 inches and at 2,000 to 4,000
feet there are about 12 inches per year.
Rain falls in two seasons, late summer (July
—Sept.) and winter {Dec.—Mar.).

(c) The average July temperature in the
award area is 90° F and the average Janu-
ary temperature is 50° F. During the sum-
mer the temperature often will exceed 100°
F. The dry atmosphere and the cooling
effect of intense evaporation causes the
ible temperature to appear substantial-
ly lower than that indicated by the ther-
mometer. The frost-free period is not uni-
form throughout the award area. The av-
erage date of the first killing frost in the
fall varies from November 15 in Casa
Grande to December 11 in Gila Bend. The
average date of the last killing frost in
spring varies from February 8 in Gila Bend
to March 1 in Casa Grande.

(d) Most of the award area is covered
with soil suitable for cultivation if provided
with sufficient water. Although the soil in
the area is not rich in nitrogen or humus
and there are tendencies in some areas for
alkali buildup, availability of water is the
most important limitation on agricultural
use of land. Irrigated land is capable of
bearing fruit, grain and alfalfa crops.

(e) Rivers and streams flowing into and-

through the award area furnish the primary
water supply for agricultural irrigation.
The major streams are the Gila River and
the Salt River; other streams include the
Agua Fria River, the Hassayampa River,
the New River, the Santa Cruz River, Cave
Creek, Queen Creek, Skunk Creek and mi-
nor drainages called washes. The Gila and
the Salt Rivers were the major sources of
water for irrigation in 1883. The amount
of water available from these rivers and
streams in 1883 was erratic. During the
late summer and winter rains, flooding
would occur and in the early summer, parts
of even the largest rivers would be dry.
The water supply in the award area in-
cludes underground sources of water as
well as rainfall. The Salt River, as an
example, in 1883, would have, in areas, a

dry bed but flow underground part of the
year. Residents in the award area in 1883
tapped the underground water by wells for
domestic use and for livestock. Irrigation
had brought the level of underground water
closer to the surface in some parts of the
award area,

(f) Native vegetation of the award area
was varied according to the altitude, availa-
bility of water, and alkaline content of the
soil. At the higher elevations {3,000-5000
feet) grasslands composed of gamma grass-
es were common. In the majority of the
award area the virgin cover was a diverse
combination of vegelation, including mes-
quite, cholla, creosote bushes, saguaros cac-
tus, cenlury plants, agave, yuccas, ocotillo,
mescal, prickly pears, pink berries, screwhe-
ans, and ironwood. Native vegelation also
served as forage for livestock. The period
1870-90 saw a greal increase in the demamd
for grazing land and overstocking resulted
in depletion of forage and cover. Semi-des-
ert conditions in the award area, when cou-
pled with overstocking, produced a severe
depletion and destruction in forage value

32. General Economic Factors

(a) The Southern Pacific Railroad opened
service in the Arizona Territory in 1877;
and was operating in the award area at Gila
Bend, Maricopa (now Heaton), and Casa
Grande by May 1879. The first transconti-
nental raiiroad through the southwest was
completed in 1881 at Deming, New Mexico.
Stage lines connected Phoenix to the Mari-
copa station and Florence to the Casa
Grande station. Numerous shortline rail-
roads were started, primarily to mining
camps. As of November 15, 1883, there
was no railroad connection between Phoe-
nix and the Southern Pacific Railroad. By
November 15, 1883, transcontinental rail
service was available to the award area for
shipments to and from United States mar-
kets on both east and west coasts.

(b) Arizona became a territory in Febru-
ary 1863 and on November 15, 1883, it was
in that status; it became a state on Febru-
ary 14, 1912. In the first territorial census
in 1864, the total population was 4,575. The
first capital was at Prescott; the fourth
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territorial legislature maved the capital Lo
Tucson, where, in November 1868, the fifth
territorial legisiature met. The ninth terri-
torial legislature again moved the capital
back to Prescott. In 1889, the capital was
moved to Phoenix. The county of Maricopa
was created in 1871, at which time doubt
was expressed as to the ability of the Phoe-
nix settlement to maintain a county govern-
ment.

A special census In 1874 showed a total
white population of Arizona at 11,480, di-
vided among the five counties as follows:
Pima, 5,688; Yuma, 1,926; Yavapai, 2,688;
Maricopa, 834; Mohave, 534.

The 1880 census showed the total popula-
tion of the territory to be 40,440, divided
among the various counties as follows:
Apache, 5282; Maricopa, 5,689; Mohave,
1,190; Pima, 17,006; Pinal, 3,044; Yavapai,
5,013; Yuma, 3215. Of the 24,267 male
population, 10 years and over, 3,423 were
engaged in agriculture; 7,272 were engaged
in manufacturing, mechanical and mining
industries.

On July 3, 1882, a census of Maricopa
county showed a total of 6,408 people with
2,764 in Phoenix, 958 in Phoenix Valley, 674
in Tempe Valley, 173 in Lower Tempe Val-
ley, and 451 in Mesa City. A total of 5,020
people, almost 80 percent of the county
population, were within the award area in
the Salt River Valley.

In 1874, Pima and Pinal counties were
not separate entities; the population of
Pima County was 5598. In 1875 Pinal
county was formed by dividing Pima coun-
ty. The combined population in 1880 was
20,050, more than 3'% times the 1874 num-
ber.

(c) Interest rates throughout the United
States in the post-Civii War period varied
by reason of locality, current financial con-
ditions, the nature of the security pledged,
and the borrower—his character, ability to
pay, and if his collateral were catlle, its
condition. On loans made on cattle in the
1870's, interest frequently was at 15 per-
cenl. On the average, loans made during
the 1880's were at 8% percent interest re-
gardless of the type of loan. The Atlantic

and Pacific Railroad Company sold land
throughout New Mexico and Arizona in
1880-83 on a 10-year payment period al 6
percent. Contemporary publications cite 6
percent interest rates for southern Arizona;
in 1886, floating warranis were quoted at
10 percent for Pinal county. Interest rates
on outstanding territorial bonds in 1890, for
bonds issued since 1870, varied from 6 to 10
percent. The Union Pacific Railroad paid
as high as 18 percent and 19 percent on
capital in 1869.

(d) In 1859 the Pimas and Maricopas had
over 15,000 acres under fence and in culti-
vation. Non-Indians began irrigation agri-
culture in the award area shorily after the
Civil War, in 1867, with the Swilling Ditch
diversion from the Salt River. The follow-
ing canals were constructed prior to No-
vember 15, 1883:

1867—Swilling Irrigation Canal Company

1875—Salt River Valley Canal Company

(South Branch of Swilling Ditch)
1875—Maricopa Canal Company (North

Branch of Swilling Ditch)
1870—Tempe Irrigation Canal Company
1871—San Francisco Canal Company
1877—Utah Irrigation Ditch
1878—Grand Canal Company

1879—Mesa Canal Company

1883——Arizona Canal Company
Acreage of land cultivated by irrigation in
the award area in November 1883 is un-
known. Public documents in the record
indicate that the bulk of irrigated land was
in the Salt River Valley and amounted from
30,000 to 40,000 acres. Estimates for the
Gila River Valley vary from 6,000 to 10,000
acres. )

The annual report of the Governor of
Arizona for the year ending June 30, 1887,
estimates there were 400 miles of irrigating
canals in Arizona, constructed at a total
cost of over $1 million which would reclaim
215,000 acres.

33. Highest and Best Use

The 3,312,858 acres in the award area are
valued as a unit, taking into consideration
the most profitable use that could be made

GILA RIVER PIMA-MARICOPA INDIAN COMMUNITY v. US. 142
Chtens 2 CLCL 12 (1982)

of separale tracts within the award area.
On November 15, 1883, the highest and best
uses for various tracts would have been for
(1) agriculture, (2) town sites, and (3) graz-
ing. The overall value includes 2n enhance-
ment to account. for the potential value of
minerals within the award area.

84. Agricultural Land Area

(a) The factor limiting the amount of
land in the award area that actually could
be used as agricultural land was the availa-
bility of water. Plaintiffs’ hydrology ex-
pert concluded, and defendant does not ob-
jeet, thal there were approximately 1,265,-
728 acres in the award area that had soils
suitable for agricultural production and
could have been irrigated by means of grav-
ity if water had been available.

(b) On the basis of Bureau of Reclama-
tion reporis covering 1914-45 data, plain-
tiffs’ hydrology expert (W.S. Gookin, Sr.)
calculated the Gila River, Santa Cruz River,
Sait River, Agua Fria River, Hassayampa
River and miscellaneous unmeasured tribu~
taries, in 1883, in the award area had a total
virgin flow of 2,271,900 acre-feet. This was
adjusted for upstream depletions (mainly
from irrigation farming) calculated to be
present in 1883, to derive a figure of 2,239,-
000 acre-feet per annum as the virgin flow
into the award area adjusted to 1883 condi-
tions. Average monthly flows and median
monthly flows were calculated to determine
the water available al necessary times in
the farming year. To determine the con-
sumptive use of water by crops, selected
cropping patterns were derived from the
1886 Report of the Governor of Arizona lo
the Secretary of the Interior, which showed
that 45,200 acres were irrigated in Lhe Salt
River Valley, with 16,000 acres in barley,
14,000 in wheat, 10,000 in aifaifa, 700 in
grapes, 500 in fruit trees, and 4,000 in mis-
cellaneous products. The hydrology expert
also developed a hypothelical cropping pat-
tern which he believed would more fully
utilize existing water supplies. On the ba-
gis of these cropping patterns and known
rainfall, an average consumptive use of
water was calculated for the award area of
2.6990 acre-feet of water per acre using the

actual 1885 cropping patlern, and 2.0928
acre-feet of water per acre using the hypo-
thetical cropping patlern. Adjusiments for
historical changes to obtain data reflecting
1885 consumplive use standards by species,
and other corrections, produced a computa-
tion that showed 400,000 acres could be
irrigated each year under actual 1885 crop-
ping patterns, and that 575,000 acres could
be irrigated if the hypothetical cropping
pattern were used.

More than half the water available for
irrigation, when the flow is unregulated,
was ssid not to be utilized, because the
waler was available at the wrong time for
the crops. With 400,000 acres irrigated,
unused flow was calculated to amount Lo
approximately 1% million acre-feet annuai-
ly; and with 575,000 acres irrigated, the
unused flow amounted to approximately 1
million acre-feet annually.

Plaintiffs’ hydrology expert also comput-
ed the irrigable area if the streamflow in
the award area had been partially reguiated
in the 1880's by two hydroelectric dams:
one on the Gila River at Buttes and one on
the Salt River at Orme. Use of the same
methodology as for unregulated water re-
sulted in a calculalion where a total of
796,000 acres would be irrigable under the
hypothetical cropping pattern with the two
dams regulating the available water.

(c) Plaintiffs’ hydrology expert adjusted
his annual average irrigated acreage by an
addition (20 percent) for fallow land—land
subjugated but nol irrigated. His conclu-
sions were:

trrigated Fallow  Total
Unregulated Flow
Actual 1885 eropping

pattern 400,000 100,060 500,000
Hypothetical eropping
pattern §76,000 143,750 718,760

Partially Regulated Flow
Hypothetica! cropping
paltern 796,000 199,000 995,000

(d) Plaintiffs’ final claim is that the high-
est and best use for agriculture would have
been achieved with a partially regulated
streamflow, and that on November 15, 1883,
there would have been 995,000 acres of
farmland consisting of 796,000 irrigated
acres and 199,000 fallow acres.
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(e) Defendant’s appraisal expert (W.J.
‘hristensen) concluded that there were a
otal of 137,500 acres of land having a po-
ential for irrigated agriculture in the
ward area as of November 15 1883.
These areas were identified as follows:

Salt River Valley 110,000 acres
Giln Bend Area 3,000 acrva
Florence/Casa Grande Area 7,000 acres
Buckeye Area 17,500 scres

(f) The estimale for the 110,000 irrigable
icres in the Salt River Valley was derived
from a report published in 1902 by lhfa
{jniversily of Arizona Agricultural Experi-
‘nent Station, Bulletin No. 43, This report,
Utilizing Our Water Supply, prepared !)y
Alfred J. McClatchie, was based on statis-
tics for the period 1888-1902. It used as
the available water supply 550,000 acre-feet
per year, and 5 acre-feel as the average
amount needed per acre per year for ils
conclusion that 110,000 acres could be
“properly irrigated with the available sup-
ply under existing conditions.”” The report
acknowledged that in many years more
than 550,000 acre-feet of water was availa-
bie, and that while alfuifa needs 4 to 6
acre-feel per acre per year, 20 to 25 acl:e-
feet per acre is sufficient to grow grain.
The 110,000 acre estimate was acknowl-
edged to be “considerably less than the area
the cultivation of which is being, or has
been, attempted, and less than half the area
under the canals of the Valley...”

Defendant's expert did not specifically
identify the sources for lhic cstimates for
the Gila Bend area, Florence/Casa Grande
arca and the Buckeye arca.

35. Townsite Area

(a) By November 15, 1883, towns and
townsites in the award aren included Phoe-
nix, Tempe, Mesa, Florence, Casa Grande
and Maricopa.

(b) Plaintiffs’ principal appraisal expert
for townsites (N.A. Thomas) analyzed 822
qualified sales involving 2,153 lots in Phoe-
nix, its subdivisions, and in Florence, Tempe
and Maricopa. Based on plat records, he
determined that 2,640 acres near Phoenix
and 1,120 acres near Tempe and in Pinal

county, a total of 3,760 acres, had polential
as townsites on November 15, 1883.

(c) Plaintiffs offered a secondary ap-
praisal as independent confirmation of the
Thomas valuation. This appraisal, by W.S.
Gookin, Jr., valued 1,920 acres as townsites.

(d) Defendant’s appraisal expert used the
platted areas of Phoenix (1,900 acres),
Tempe (500 acres), and Mesa (400 acres),
rounded, to determine thal the townsite
areas on November 15, 1883, amounted to
3,000 acres.

36. Grazing Arca

(a) Horses and caitle had been intro-
duced into the award area by the beginning
of the 18th century. By November 15,
1883, stock raising, principally cattle and
sheep, had become leading enterprises.
Thousands of head of sheep and cattle had
been driven into Arizona during the 1870's.
The completion of the Southern Pacific
Railroad through Arizona in 1881 opened up
the country, and thousands of caltle were
subscquently imported from Mexico, Utah,
and Texas.

(b) The methodology used by plaintiffs’
appraisal expert (W.S. Gookin, Jr.) to deter-
mine the area of grazing lands was to ex-
clude froia_plaintiffs’ total award area
(3,312,938 acres), agricultural lunds (995,000
acres) townsites (1,920 acres), highways
(2,720 acres), railways (2,279 acres), and riv-
ers, streams, washes, and mountains (413,-
534 acres) to arrive at 1,897,485 acres of
grazing land.

(c) Plaintiffs’ final claim foliows the
same methodology, but substitules 3,760
acres for townsites and does not exclude the
acreage used for highways (2,720) and r?il-
roads (2,279). Plaintiffs’ final computation
for grazing arca is: lotal award arca acres
(3,312,938), less agricuitural acres (995,000),
less townsites (3,760 acres), less rivers,
sireams, washes, and mountains (413,534
acres) to obtain 1,900,644 acres suitable for
grazing.

(d) Defendant’s grazing arca appraisal
expert (Joe Fallini) determined that 3,156,-
758 acres in the award area was the approx-
imate potential range acreage on November

o
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15, 1883, by excluding from defendant’s to-
tal award area (3,927,258) the acreage that
defendant’s other expert (M.J. Christensen)
found tillable (137,500) or suitable for town-
sites (3,000). The potential rangeland was
further reduced by 506,000 acres because
184,000 acres were too steep, rocky, and
mountainous for grazing and 682,000 acres
were 10 or more miles from livestock waler,
to give a total grazing area for valuation of
2,290,758 acres.
37. Other Areas

Some of the lands in the award area are
not classified as suitable for agriculture, for
townsiles, or for grazing and are given no
independent value. The value of these
lands is reflected in the increased worth of
the agricultural areas, the townsites and
grazing ranges, as well as in the mineral
enhancement attributed Lo the entire award
area.

Plaintiffs’ expert (W.S. Gookin, Jr.) iden-
tified but made no independent valuation
for lands of limited utility such as rivers,
streams, washes and mountains (413,534
acres), highways (2,720 acres), and for rail-
roads (2,279 acres), a total of 418,533 acres.

Defendant’s appraisal experts made no
independent valuation for the 866,000 acres
of “barren land” considered to be too steep
(184,000 acres) or too arid (682,000 acres)
for use as grazing land.

38. Land Area Determinations

For purposes of valuation as of Novem-
ber 15, 1883, the highest and best use of
tracts in the award area was as follows:

Use Arca
Agricullure 300,000 acres
Townsites 3,760 acres
Grazing 2,590,565 scres
Lands of Limited Utility 418,634 acres
Highways 2,720 scres
Railroads 2,279 scres

Total Award Ares 3,312,858 acres

39. Agricultural Area Value

(d) Evidence relative to actual, legal sales
of agricultural land in the award area is
limited. Plaintiffs’ principal expert on ag-
ricultural land values (W.S. Gookin, Jr.) re-

_Jected market comparison prices because
Federal Government programs for land
grants and policies to encourage settlement
prevented a free land market in the 1880’
and depressed land prices. By order on
June 10, 1977, the Indian Claims Commis-
sion excluded the evidence and testimony of
defendant’s appraisal expert (M.J. Christen-
sen) on the value of farmland in the award
area “on the ground that the data upon
which Lhe valuation was reached was based
on illegal transactlions.”

Hislorical documents in the record con-
tain statements aboul farmland prices in
the award area near the valuation date.
The 1881 Report of the Acting Governor of
Arizona (o the Secretary of the Interior
(H.R.Exec.Doc. No. 1, 47th Cong. 1st Sess.
924) stated that land in the Salt River Val-
ley, with a water right, could be bought for
$5 and §$10 per acre, according to quality
and station. Patrick Hamilton in 1883 re-
ported that lands in the Salt River Valley
that had not been improved were worth
from $5 Lo $10 per acre and that improved
land, with waler rights sufficient for crop
raising, was worth $15 to 330 per acre,
according to the characler of the soil and
location (P. Hamilton, The Resources of Ar-
izona, at 154 (1883)).

In 1887 Patrick Hamilton stated that pat-
ented land including a water right from 2
to 4 miles from Phoenix was priced from
$40 Lo $100 per acre. Farther out, lands
equally as good could be bought for from
$20 to $30 per acre. To show the rapid
increase in the value of lands near Phoenix,
he staled that “tracts which are now selling
at $500 per acre, could be bought three
years ago for $25 and $40 per acre.” (P.
Hamilton, What the Salt River Valley Of-
fers (o the Immigrant, Capitalist, and In-
valid, at 32 (1887)).

(b) The appraisal of farmlanda in the re-
port of plaintiffs’ expert (W.S. Gookin, Jr.)
presented values based on (1) the market
comparison method of appraisal and (2) on
the capitalization of income method. The
market comparison analysis produced an
1883 present worth of an acre of improved
land at $30.25. This amount was reduced
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by deductions of 20 percent for profit, 5
percent for administrative costs, and $7.12
for costs of improvements ($1 for clearing,
$3.62 for fencing, and $2.50 for water) to
obtain a net price of $15.07 per acre for raw
land based on sales prices. This method,
and value, was rejected by the experl as
being artificially low.

Plaintiffs’ agricultural land appraisal also
includes a comparison of similarities and
differences between irrigated land in River-
side and Los Angeles counties, California in
1883 and land in the award area which
could have been irrigated in 1883. The
comparison generally was [avorable to the
award area, but the report contains no mon-
etary value based on the comparison.

The report by plainliffs’ agricultural ap-
praisal expert based on capitalization of
income (income approach), found a net val-
ue per acre in 1883 for unimproved farm-
land in the award area of $61.88. This
value was based on an assumed sale be-
tween a single willing buyer and a single
willing seller, with financing available io
the buyer at 6 percent annual interest, a
plan to sell the land over a 10-year period in
equal increments, administrative costs, ex-
clusive of land development, of 5 percent,
and an anlicipated profit of 20 pereent.
Land improvement cosis totaled $7.12 per
acre (clearing $1, fencing $3.62, and water
$2.50).

The methodology utilized by plaintifls’
appraisal expert was (1) to determine the
per acre profit of crops grown: wheat
($16.63), barley ($16.88), alfalfa ($21),
grapes ($179.52) and fruit ($381.24); (2) to
allocate the 45,200 irrigated acres in the
Salt River Vailey on a permanent basis to
each crop in accordance with the annual
cropping pattern reported in the 1886 Re-
port of the Governor of Arizona to the
Secretary of Interior; (3) application of the
annual profits per crop to the percentage

weights to derive a composile annual profit
of $25.44 per year, and (4) application of a
present worth factor of 5 (a 20 percent
annual rate of return) to obtain a land
value of $127.20 per acre. Next, plaintiffs’
appraisal expert computed an 1883 farm-

land value by application of the George
Barr crop price/land price analogy (G. Barr,
Production, Income, and Costs (1951)). 'This
relationship produced an 1883 value of
farmland at $125.22 per acre. These two
values were rounded to $125 per acre, which
value then was discounted as follows:

Value Per Acre $125.00
Present Worth on 10-Yr.
Sale (8 percent interest) $ 9200
Administrative Cost {5 percent) (¢.60}
Profit (20 percent) (18.40)
Land Improvement Cost . {1.12)
NET VALUE $ 6188

(1) Plaintiffy’ final claim uses the capital-
jzation of income approach but abandens
some of the elements used by its appraisal
expert: the capitalization rate was changed
from 20 percent to 10 percent; 1883 net
income from wheat was raised from $16.63
to $18.42 per acre. These changes, on the
basis of crops grown in 1883, raised the
appraiser’s $127.20 per acre value to $254.40
per acre. Plaintiffs’ final claim also com-
pules an income approach value on the basis
of the contention that the highest and best
agricuitural use would change the cropping
pattern to more profitable crops such as
fruit trees, grapes and vegetables. Plain-
1iffs’ cropping changes for the highest and
best farming use increased the value to at
least $500 per acre, which was adjusted by
deduction of $10 per acre for improvement
costs (in licu of the appraiscr's $7.12 per
acre improvement cost) Lo produce a value
of $490 per acre. Plaintiffs' {inal claim is
further adjusted to provide a value if the
entire award area were to be purchased by
a corporation that could put it to the high-
est and best use, on the basis of long term
master planning that included complete
knowledge of all assets and potentials for
hydroelectric and irrigation developments.
This adjustment provided for aliernative
values based on purchase by (1) a corporate
purchaser that would retain and develop
the entire award area, (2) a promoter-specu-
lator that would require “payment be made
only upon an acreage release basis or at the
end of the 10 year period,” and (3) a pur-
chaser-speculator that purchased for cash
for resale over a 10-year period. Plaintiffs
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made further adjustments in the discount
rates and calculated values based on
adoption of (a) the 1883 cropping pattern or
{b) the cropping pattern that would realize
the highest and best agricultural use. Val-
ues per acre for agricullural lands in plain-
tiffs’ final claim are summarized:

1883 Cropping  Best Cropping
Pattern : Pattern
1. Purchaser 1o
Retain and Develop $250 $490
2. Promoler-Speculator
Purchase on Delzyed
Payment Basis for

Resale $200 $392
3. Prometer-Speculstor

Purchase for Cash $146.20 $288.51

for Resale

(e) By order of the Indian Claims Com-
mission on June 10, 1977, the opinion of
defendant’s appraisal expert on Lhe value of
agricultural lands was stricken from the
record. Defendant’s final estimate of the
fair market value of 137,500 acres in the
award area having potential on November
15, 1883, for irrigation is $7.50 per acre.
This estimate is based primarily on histori-
cal dc ts, and on evid of the price
of land in the awand arca or nenrby, held
under Spanish or Mexican land grants, sales
by railroads in northern Arizona, and distri-
butions or sales by United States Govern-
ment of lands in the public domain.

Area
1. Key Townaites 320 acres in
(4-year sellout) 1,224 lots
{1,102 lots at
90 percent)
2. Secondary Sub- 640 acres;
divisions (2,160 lots _
(8-year sellout) at 90 percent)

8. Homeslead Acreage 1,680 acres
(10-year sellout) {1,612 acres
at 90 percent)

4. Additional Maricopa 1,120 acres

snd Pinal county (1,890 lota;
townsites (8-year 454 acres at
sellout) 90 percent)

40. Townsite Values

(a} Plaintiffs’ lownsite appraisal expert
{(N.A. Thomas) made a well documented
appraisal ulilizing the market data ap-
proach to determine that the total 3,760
acres in the award area suitabie for town-
sites had a polential gross sale value of
$2,009,600, which a series of discounts total-
ing 51 percent reduced to $1,000,500 (round-
ed to $1 million), an amount an investor
was believed most likely to pay. This ap-
praisal considered 800 seics from four lowns
in 21 subdivisions in the award area. Sales
data were analyzed in four categories: (1)
key townsite (original Phoenix), (2) second-
ary subdivisions {platted areas surrounding
Phoenix), (3) homestead acreage (subdivi-
sions with smalil acreage homesites), and (4)
additional Maricopa and Pinal county tawn-
sites. Discounts necessary to attract a buy-
er of a large area for subdivision purposes
were applied for terms and improvements
(10 percent); size (time) at 8 percent inter-
est—(4-year sellout—17 percent; 8-year—
28 percent; 10-year—33 percent); adminis-
trative and survey (5 percent); and profit
(20 percent). Tolal discount on a 4-year
sellout period was 43 percent; for an 8-year
sellout period, 51 percent; and for a [0-year
period, 54 percent. Townsite appraisal val-
ues produced by plaintiffs’ expert by appli-
cation of a discountled cashflow analysis of
three subdivisions and additional townsites
in Maricopa and Pinal counties are summa-
rized (lots 90 percent saleable and acreage
at 90 percent cfficiency):

Grosa Retail Discounted
Value Present Worth
$350/10t $199/lot
$225/tot $111/10t
$350/acre §$160/acre
$250/1ot $122/10t
$300/acre $148/acre
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(b) Plaintiffs’ final claim abz?m!ons parts
of its expert’s analysis to eliminate dis-

- counts for terms and improvements and all

size (time) discounts and to apply a 28 per-
cent cumulative discount. Grqss retail v?l-
ues for each of the four townsile categories
were totaled and the 28 percent cumyln.lwe'
discount applied to that total. Plaintif{s’
final claim values the 3,760 townsite acres
as of November 15, 1883, at $1,446,800 as

follows:

Ares  Grom Price
1. Key Townsite 1,124 lota  $350/%0t
2 Secondary Subdivivions 2,160 lots  $225/lot
8. Homeatead Acreage 1,512 acres  $350/3cre
i il 1,390 Jots $250/lot
4. Additional Townsites o~ Sorne
TOTAL RETAIL VALUE N . ﬁ.(s)z:,.b’(l:
Less 28 percent dati 5
DISCOUNTED WORTH $1,446,800

{c) Defendant’s townsite appraiser (b'i.J.
Christensen) valucd 3,000 acres as townsiles
at $53.68 per acre as of Novembe:: 15, 1883.
This value was based on an ex.ammatmn of
approximately 800 '~ transactions from the
Phoenix, Mesa, Florence, and Tempe areas,
300 of which were listed in the appraisal
report, covering the period from 1877-83,
from which the appraiser found a mean sale
price for all lots of approximately $112 per
fot ($414 per acre, at 3.7 lots per acre).
Application of an 80 percent 'fa.ctor for
costs, improvements, and other nsks: result-
ed in a per acre value of $80, which was

then reduced $26.32 for hoiding costs over a

10-year period at 8 percent interest. .

41. (a) Plaintiffs’ grazing !and va!uallon
expert (W.S. Gookin, Jr) applied tl'le income
appraach to determine that the fair market

value of an acre of rangeland on November .

15, 1883, was $0.83. From historical data,
the expert's report placed the average
carrying capacity in 1883 of rangeland in
the award area at 25 acres per head annual-
ly (25 AU). An annual prof{t of .$0.22 pel:
acre was calculated from historical data:
1883 fair market value of cattle was $20.42
per head; cattle losses were T' percent of
herd; cost of breeding stock was $9,740,
costs of raising cattle were $0.70 per hc.:a(l
labor; taxes were $0.20 per head;. fencing
costs were $0.61 per head; and miscellane-~
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ous costs were $0.10; rental costs per acre
per year of rangeland were $0.05. The
computation assumed an initial startun cost
of $24,900 for a 25,000 acre ranch, wn.l.1 a
net income in the second and succeeding
years of $1,519; and an interest rat:e of 6
percent per year. The anmfa} profit was
capitalized at 20 percent, giving an 1883
present worth of $1.11, from which was
deducted 20 percent profit and 5 percent
administrative and promotional costs, to

give the net per acre value of $0.83.

(b) Plaintiffs’ final claim utilized th.e
same methodology 16 reach a per acre fair
market value in 1883 of $0.83. ‘

fendant’s rangeland valuation ap-
pr(aci:a?eexpert (M.J. Christensen) utilized
the range resources and livy.stock data pre-
pared by defendant’s grazing land expert
(Joe Fallini) and applicd 2 market data
approach to reach a fair market \_ralue for
rangeland of $0.52 per acre. .If‘ his repc.!rt,
Joe Fallini used virgio (xmd}:uon ca;rrrzg
acities for rangeland in the awar
zil‘)‘:ained from 1936 data in The Western
Range (S.Doc. No. 199, T41h Cong., 2d Sess,,
at 75-104), which were decreasgd 25 peru'znt
Lo reflect estimales for vegetation depletion
from overstocking by 1883. The rangela.nd
value appraiser considered seven sales with
carrying capacities ranging. from .34 AU to
42 AU, and ranging in price from
$0.50/acre to $1.00/acre. He concluded
that an average price per acre of $0.70 was
representative, applic? a 25 percent dis-
count fcr size (time), to reach the $0.52 per
acre value.
42. Value Determinations
On November 15, 1883, the markel value
of the various tracts in the award area, on
the basis of their highest and best use, was

as follows:

Acres Value Per Acre
Agricultural Lands 300,000 $ 975
Townsites
Key Townsites 320 $634.
Secondary Subdivisions 640 $374.
Homestesd Subdivisions 1,680 $14d.

Additional Maricopa '
and Pinal Counties 1,120 $268.

Total Acreage 3,760 Average $266.
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(b) Plaintif(s’ mincral expert (1.C. Tog-
Grazing Acres Value Per Acre noni) discussed mineral wealth in the “Gila
2590,566 s & and Salt River Basin Minera] Province”

Other Landa (Limited No indepenident
Utility, Highways, Rail- value
ronds) 418,533

43. Mineral Enhancement

(a) Until 1880, on completion of a trans-
continental railroad, there was little devel-
opment of Arizona Terrilory mineral depos-
its. Early mining in Arizona Territory was
done by individual miners who worked
alone or in small groups, and until the re-
turn of federal troops after the Civil War,
hostile Indians made work in remote mine
locations dangerous.

Investment capital became available with
railroad transportation and the territory’s
mineral production increased dramatically.
Bullion output doubled between 1879 and
1880 and again in 1881. The 1883 Report of
the Governor of the Arizona Territory to
the Secretary of the Interior gave the fol-
lowing statistics:

*According to the best information at
hand, the production of Arizona in gold
and silver for the four years ending De-
cember 31, 1882, was as [ollows:

$1,342.403
$4 4124718

The 1884 Report of the Governor con-
tained the following statement:

*Our industries have improved with de-
velapment, although the product of our
mines has been considerably less for the
past year than for the preceding twelve
months. Several large bullion producing
propertics have been lying idle a consider-
able portion of the year, owing, it is stat-
ed, to the heavy expense of operaling,
high transportation rates, and deprecia-
tion in the grade of the ore being treated.
While the ores of Arizona are undoubted-
ly of a higher average grade than those

. of Colorado or other localities with which
comparisons can be made, the expense of
mining, and especially of transportation,
is much greater.”

20.c—2

{Mincral Province), an area that encom-
passed the award arca and parts of an
additional 11 mining districts. The Mincral
Province contained a number of large mines
and mining areas not within the award
area, and most of the discussion in the
experl’s report concerns the Mincral Prov-
ince and not the award area specifically.
None of plaintiffs' evidence shows excep-
tional mining activily in the award urea at
or near November 15, 1883. Plaintiffs’ ex-
pert, and plaintif{s’ final claim, estimate
the mineral enhancemenl value of the
award area as of November 15, 1883, at a
total of $19,040,000. Plaintiffs' expert list-
ed the foliowing:

SUMMARY OF ESTIMATED MINERAL VALUES
FOR THE MINERAL PROVINCE

Item Value
I. Sand, gravel and crushed rock ... .. $ 6,306 005.00
2 Iromore ................ .. .. ... 5,400,000.n)
8. Large low grade copper deposits . . . §,000,006.00
4. Sma)l gold and silver mines
(10 at $100,000 eack) . ... .. ... 1,000,000.00
5. Mining claim vaiuves ., Lo LONLOO0 00
6 Clays ... ... .. ... .. 100,000.00
1. Building stone ... .. 100,000.00
B Mercury ... ........ .. 50,000.00
9. Mica, barite and fluorite 50,008 00
10. Titanium and kyanite ... 10,000.00
1i. Building material (primarily
kilnproducts :......... .. ... .. 10,000.00
12 Mang and miscell
materials ... L, 20,000.00

TOTAL ESTIMATED VALUE - $19,046,00000

(c) Defendant’s mineral expert (E. Ober-
billig) noted and discussed 14 mining dis-
tricts that were contained in or crossed the
award area. Delendant’s expert considered
that only two districts (Winifred and Miner-
al Hill} had sufficient information availuble
to justify an opinion on value. The other
12 mining districts were found to have no
mineral value on November 15, 1883.

The Winifred district was reported to
have been discovered in 1879 or 1880, and to
have several small properties opened and
ready for a mill in 1883. The report found
that 4,000 tons of gold ore al $25 per ton
could be available for mining in 1883, and
assumed 2 years to mill oul the 4,000 Lon

X
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reserves. The report cstimates §6 per ton
mining cost, $4 per ton hauling cost, and
$10 per ton milling cost, with $5 resulting
per ton profit, or $10,000 per year nct profit
for 2 years. This was discounted 25 per- 40 percent applied to the $50,000 total val-
cent, for the hazards of mining, to produce ue, the value of Mineral Hill within the
a present value on November 15, 1883, of award area became $20,000.
$14,400 Whmh_' was rox{nded to 31_5'000‘ Defendant’s expert concluded that the
Mercury 'depusnts were ?md not w be d'm.v - two districts, and the entire award area,
ere d until after 1883 in the wm'ﬁe‘! dis-  p.ad a total minersl value on November 15,
trict, and the low grade, small, ore veinlets g3 o €35 000
would not permit any mineral value to be A .
assigned. 44, Mineral Enhancement Determina-
In the Mineral Hill district, 80-85 percent
of the patented mines were reported o be
outside the award area. Two mines, the
Specie Pay and the Alice, were principal

$48,200, which he rounded to $50,000. De-
fendanUs experl determined that 40 per-
cent of the producing arca of lead-zine-sil-
ver veing was within the award area. With

tion

On November 15, 1883, the value of
known and marketable minerals in the
award area added $50,000 to the value of
the land.

GILA RIVER PIMA-MARICOPA INDIAN COMMUNITY 3
Plaintitts’ | . Cite as 2 CLCL, 12 (1982) v US
8" lalest award area revision
woulld' exclude 294,600 acres of federally’
admml?Lered land that are unpatented an(yl

h.eld without a designated purpose. Plai
l!l'fs. rely on Indian Claims Cor;lmissi(::
ilcr;gmg No. 25 for its contention that these
emh?pw:fri‘:‘:‘;er ((laken and beneficial own- [5] Where the fair market value of a
ershi o the da:e s was never Jost™® The large tract of land is to be found at a
Commission's u‘ie ;vmnatmn t‘hat November Femote date in the past, without an active
Js, 18 ﬁ'nding thalawl of taking was based PR marl.(el, the Commission and the court'
on the finding th ,E‘;??;T;nt:f g‘e Gila ::r:;e eo.:sldercd a variely of factors, includ-

River R : d the Govern- evidence of private sal ' .
emires ;:gz::otnr at:,;',se{‘t dommlon'over the s?les. the location and physic:? c(l’l:r:::;:?ll
catire subject i of_G he record is barren tics 01: the land, climate, the type of settler:‘
of any indicaion of in‘ge{?ment action that the hls!.ory and development of the area'
iy ontrary to such i nt ion. Of the total economic condilions, natural resources ot:

78,950 acres of lan na patcrgted, 184,450 the area, and size of the area.’® Indian I

y held for designated pur- is valued with due regard to u?e l::l l;‘lm:

gnes

27

sssle in the open market with a reasonable
tu.ne allowed to find a purchaser bu inLr
with knowledge of all the uses and Y)”:,
poses Lo which it is best adupted undIr .
which it is capable of being used.” 12 "

Jocations that were discovered in approxi-

s ke e din oo poses. All of the remaining 294,600 acre:
| s, and best use of the resource
s of the award

however, have been held for nearly 100 area™

i

9GC0LONN

Resources of Anfwna, al 206—0’7 (1?84)) ANALYSIS
shows that the Alice was operating with a )
five-stamp mill in 1883 and was turning oul Although the partics agree as to the ap-
over $12,000 per month, with ore averaging proximate lotal size of plaintiffs’ aboriginal
$30 per ton silver. lands within the boundary delineated by the
Defendant’s expert assumed 2 sustained Commission,® they disagrce on the amot.ml
. . of land to be valued in this proceeding

capacity of 250 tons per month of $30 silver o tfs originally claimed
ore. Costs were $10 to mine and $10 to (award area). Plamuf‘s originally claim
mill, with the remaining $10 for mill instal- the award arca conlained 3-312'9‘;80;‘;;;2
fation, mine transportation, roads and prof- and later revised this figure to 3,018,
i, For 3,000 lons of orc per year, gross acres. Defendant places thc net volume of
profit was $30,000, which, when discounted the award arca at 3,297,258 acres.
for 2 years at 25 percent, gave a Bross The 10,409 acres of the Gila Bend Indian
profit of $43,200. Deduction of $15,000 for Reservation sought Lo be excluded by de-
cost of mills, roads, and mine work resulted fendant, are included in the award area
in a net value of $28,200. Defendant's ex-  because defendant has Laken and given that
pert added $20,000 for lead-silver ores that part of plaintiffs’ aboriginal territory for
would require smeiting processing, to give a the use of an unrclated group of Papago
total value for the Mineral Hill district of Indians.

8. Finding No. 23 (24 Ind.Ci.Comm. 301, at 335) southesly in a straight line to the town of
describes the boundary of the Jands exclusively Price on the Gila River; thence south-south-
used and occupled in Jndian fashion by the easterly in a straight line to the peak of Black
Pima and Maricopa Indians as follows: Mountain; thence west-southwesterly in a

“Commencing at the town of Gila Bend, Ari- straight line to the town of Redrock; thence

zona: thence northwesterly in a straight line west-northwesterly in a straight line to Pica-

to the peak of Face Mountain; thence north- cho Peak; thence west-northwesterly in 2

easterly in a straight line to the town of straight line to the northernmost northeast

comer of the Papago Indian Reservation;

Wintersburg;, thence northeasterly in 2
thence west along the northern border of that

straight line to the northernmost edge of the
thence northeastecly reservation lo its northwest corner, thence

White Tank Mountains;
in a straight line to the most southern edge of west to the peak of Table Top Mountain;
Lake Pleasant; thence southeasterly in a thence west-northwesterly through Lost

straight line to the juncture of the Salt and Hosse Tank to the point of beginning at Gila

Verde Rivers; thence southeasterly in a Beti.

straight line to Dr dary Peak;

e fts re oy yem enln L L

10. 24 Ind.Cl.Comm. 301, at 336. Finding No.

years subject to such use: i

S.l:!,es may. dosigmate. l: ‘;1;‘: c';Jrcn::l;d Defendant argues that the fair market

s nm . - Py .. . a val i

exﬁngl;is[::;ntlfAfs" :lf)o:';‘gmal title has boen o :(; :(fut,zz :a\;'a;'d are:: 1; not a theoretical

. " once,

accordingly, is included il:lnpr}::n;egl;a;;é avtual selling price. i p;ﬁeri{:zsim .

acres of Lhe award aves s c!laser in fair market conditions woulj LPU"‘
H] The me ) given for it in fact,—nol wh i al ut
N ' measure of compensation lo be a later da thi rchaser. woukd

paid to plaintiffs is the value of the award h dte'may Give, - Tayehaser woul

area on November 15, 1883, includin p e boon wie lo give. .7

enhance | ' S ace Plainti

mi"em':’l’em“;::t“i‘: ::lut:“.O{ substirCoon buisal:}nf;s r\:;l]\fe tt‘he award area on the

5 ug “fai ety ide

rl‘lﬂrkct value,” subject LoL theli'I::: gif'}::lr: operaling in a per[z:t O:Ia::etlde‘gl buﬁ;
at term by the Commission postulates . : of

' : and a single corpo :

in Indian coron by courts  opiive award area whor;In:Jucmnrr:, ;‘l!‘t:.‘ l? rou

edge of all contemporary info:mulionm::](;

access to professional advice that accurately

could preqtct all {uture economic trends and

technological developments and at the same

F;xir market value is defined as the
“highest price estimated in ter

* i ms of mon-
ey which land will bring if exposed for

13. Miami Tribe of Okl.
ahoma v, Unit
;ugn note 2, 146 Ct.Cl. at 4;(;%;51‘:1;55‘
S.ultx:sp.l 73; (?:%l Nez Perce Tribe v. {Jniled
3 -Cl. 815, 825 (1966), cert. deni

. 3 8 d,
:;:zt :‘r::,ube the subinet ot Sy 2718:6"[)!80!‘)84, 87 S5.Ct. 1285, 18 LEd.2dn;ea3
S, Of were never taken from the States’ lalo:?la(gd SA;'Z;SS((;[]‘; ‘l;du von 260,
A .CL. . . 131 F.Supp. 265,

plaintiffs, so the determination of suc areas ce, enied, 9. 3 B .

1 iffs, th t inati f such 280, 1. denied, 350 U.S. 848, 76 S.Ct. 82 106
d

will be reserved for the next proceeding in this L.Ed. 755 (1955)

:S‘Iissued Dec. 17, 1970, clearly defers determi-
a" on until a subsequent hearing. It reads:
s r:CSA"Areas. Not Taken. It appears lha;
eas within the perimeter of the subject

cch Mexi

11, United States N N
v. Northern Paiute Nation, su- 14. Tlingit and Haida Indians v. United States,

pra nole 8, 183 C -
CLCL at 339, 393 F.2d at 796. 182 Ct.ClL. 130, 137, 389 F.2d 778, 783 (1968).

12. Miami Tri
mi Tribe of Oklahoma v. United States, 19. City of New York v. Sage, 239 U.S. 57, 61

146 Ct.ClL 421, 450, 17

. 421, 450, 175 F.Supp. 92 36 S.
(1959). Osage Nation v. United pS‘:nles 61'3 194: St 2026 G0 LEL 143 (oo
CL.Comm. 231, 2356 (1954), Pone
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Ih void unnecessary or development ploit l.he award area as urged b{ }?Izlrr:):lfef::
ont ar (;) teful duplication of facilities. including the building in 1883 o by ;
Such :mb w?‘swould realize through master  tric dams in the south central Arizona ten;ld-
S;;c:n?";y:ilh knowledge of all assets and  tory, can neither be supported by the reco

fmtentinis to be developed or found in the por by reason.

highest and best uses of the o _ . N
i‘:{trlil:::ih:‘::l, tgwnsite, mineral and hydro- [6] Plaintiffs misunderstand the appli

electrical rescurces so as to reap the highest  cation o-f the higth and l:;st u:;: 'iu;:ia:.-
lungot.erm proms for ils stockholders. -l!l In va]umg Indian lands'l :; cs e i
short, plaintiffs indulge in a speculative gujred the lafld t,o be va uc‘ zc“ ot in
fantasy that assumes there wos a buyer on  ype Jight of its highest and bes [:;isa' al
November 15, 1883, that had $270,814.334 o0 rather than by a separate a{: il of
and was willing to pay that amount f?r component resources such as timber, fis -
3312858 acres of the Sonoran Desert in fes, townsites and bare land. T'hlS Ils._ o
5‘.)"”' central Arizona. avoid duplication whun_ the tract is su I))le
Plaintiffs cite comments, in decisions i{n- to multiple uses.! '1:h,5 d;)cs no:{:e:rl:c t;
volving valuation of mineral resources in  powever, the va|uatlon. o sc[;‘a:mct being
Indian lands, to the effect that a hy!)?thetl- within 2 I'arger area, v:.,ul,’lcac tract being
cal purchaser could have the abfhty 0 yalued at its n:l()st |_)rofl.(a efus:. ? No case
avoid, through common ownership, the justifies the imagination of techn og,abl
wasteful exploitation of mineral resources ./ ements that could not m?j n'.m);
that had been ohscrved when sites were . .. j.on foreseen to reac!\ an i e:; ;;“
_mismanaged by several unrelated and un- highest and best use. The highest an

coordinated owners who opcra.tcd w'!thoul
good geologic advice!  Plaintiffs misread
these cases. )
The assumplion of a single !)lfrchaier is a
convenience to facilitate decision, “a fig-
ment at best like the ordinary prudc'nt
man.” V7 Both this court, and the Co.mn!ls-
gion, have noted that piecemeal exploitation
of a large mineral resource, such as the

Comstock Lode in Nevada, may have been ’

wasteful. Neither, however, !\as imposed'a
large scale, unified exploitation syslfam' |rn
valuing a resource. In the cases plaintiffs
cite, there is no indication that the value of
the land was adjusted to represent a corp(:;
rale purchaser or a unified development.

Imagination of a corporate colossus to ex-

ed States v. Northern Paiute Nation, su-

w;mu:;’ 8, 183 CLCL at 34244, 393 F.2d at

798-99; Hualapai Tribe v. United States, 17
Ind.C).Comm. 500, 513 (1966).

i iute Nation, su-
. United States v. Northern Paiute
”prl note 8, 183 CL.CL. at 345, 393 F.2d at 800.

. United States v. Northern Paiute Nation, su-
lsprautm'.e 8; Hualapi Tribe v. United States,

supra note 18.

19. See Yakima Tribe v. United States, 158

rolential uscs are those which are possihl'e
and probable in the context of land as it
stands on the taking date and know'lcdgc
then available. The intent is to .l'md a
value that is a realistic market price, by
taking into account the actual market, if
any, for the land, actual sales, and settie-
ment trends in the area?

The final result is an estimated value, not
an actual value. There could be no actual
buyer and no actual seller: of l..he award
area; there is no actual selling price for the
award area that needs only lo .be ferr.eted
out by a court. The lask in this case is to
estimate what a single, hypolheuu.xl, well-
informed purchaser would have paid a hy-

1967), cert. de-
179 Ct.Cl. 473, 391 F.2d 614 (
nied, 369 U.S. 1046, 88 S.Ct. 771, 19 L.Ed2d

839 (1968).

ingil i i United
. See Tlingit and Haida Indians v.
zoSlales, supra note 14, 182 Cl.Cl.‘It 1?748, 389
£.2d at 783-84; Uintah and White River Bands
o.f Ute Indians v. United States, 139 CiCl 1,
152 F.Supp. 953 (1957).

i i i United States,
. Otoe and Missouria Tribe v.
zlsupn note 13, 131 Ct.CL at 633, 131 F.Supp. at

Ct.Cl. 672, 696 (1962). Citizen Band of Pota- 290.

1 Indi of Gkiah

v. United Siates,

B
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pothetical, well-informed seller for 3,312,858
acres of Arizona land on November 15,
1883, when each of the hypothetical dealers
valued the land as a whole, with a recogni-
tion that different tracts in the award area
could have different most profitable uses.

On the valuation date, the highest and
best uses for various tracts in the award
area would have been for agriculture, town-
sites, and for grazing. Land which can be
valued as agricultural land in the award
area is the most valuable.

Historically the Pima-Maricopas had de-
veloped and used highly sophisticated irri-
gated farming methods that, unless the
water from the Gila and the Salt Rivers
failed, yielded plentiful crops. The agricul-
tural areas in the mid-19th century were
concentrated along both sides of the Gila
River from the confluence of the Gila and
Salt to Sacaton. The Gila River Indian
Reservation contains 372,022 acres that en-
compass much of the land adjacent to the
banks of the Gila. It was established, and
later enlarged, to protect the cultivated and
irrigated lands of the Pima-Maticopa from
encroachment by while scltlers.®

The number of acres of agricultural land
in the award area is determired by the
amount of water available for irrigation,
not the acreage of arable land. The experis
generally agree that there were approxi-
mately 1,265,000 acres in the award area
that could have been used for farming with
irrigation by gravity if water had been
available.

Plaintiffs’ evidence on the amount of
available agricultural land was prepared
and presented by a hydrology expert who
estimated the amount of water available in
1883 in the award area from Bureau of
Reclamation reports covering 191445 data.
He then calculated a consumptive use of

22. Gila River Pima-Maricopa Indian Communi-
ty v. United States, 27 Ind.Cl.Comm. 11, 18
(1972), afrd, 204 Ct.Cl. 137, 494 F.2d 1386
(1974), cert. denied, 418 U.S. 1021, 95 S.Ct. 497,
42 1..Ed.2d 295 (1974).

23. Plaintiffs’ expest also made a computation
based on partial regulations of streamflow if
two hydroelectric dams were erected on the
Gila, at Buttes, and on the Salt, at Orme. This

water, by crops, using actual 1885 reported
cropping patterns and a hypothetical crop-
ping pattern thal would more efficiently
utilize available water supplies, and produc-
ed the conclusion that 400,000 acres could
have been irrigated under 1885 cropping
patterns and 576,000 acres could have been
irrigated under an ideal cropping pattern.?®
Plaintiffs’ hydrology expert adjusted his
computations of agricultural acreage by the
addition of 20 percent for fallow land—Iland
that had been subjugated but was not irri-
gated because of crop rotation practices.
To the 400,000 acres available under 1885
actual cropping patterns, the expert added
100,000 acres for fallow land.

It may be valid that in 1883 a hypotheti-
cal purchaser might expect 20 percent of the
farming land would have to lie fallow each
year. Such a purchaser, however, would
not add il Lo the total acreage for which
water could be expected to be available.
The bhydrology expert's ecalculations of
waler availability for 400,000 acres rest on
a tenuous analysis of 1885 cropping pat-
terns and assumes ideal irrigation and
farming practices, To give effect to these
uncerlainties, a purchaser would subtract
the 100,000 acres for fallow fand from the
total for which water could be expected to
be available.

Defendant’s appraisals were presented in
a report by the Idaho Land & Appraisal
Service, which included three separate re-
ports by different individuals on: (1) the
quantity and value of agricultural land in
the award area; (2) range resources and
livestock data; and (3) minerals in Gila
River—Pima-Maricopa tract. The Commis-
sion’s June 10, 1977, Order excluded narts
of the report of defendant’s farming expert
pertaining to the value of irrigable land in

exercise resuited in the conclusion adopted by
plaintiffs in their final claim, that 995,000 acres
would be recognized as farmlands. These com-
putations, however mathematically artistic, are
pure speculation, as are the calculations based
on a hypothetical cropping pattern, and are
without merit in a determination of available
farming acreage for purposes of a sale in {893,
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ihe award area® Plaintiffs’ motion to
itrike all of the agricultural land expert’s
apinion testimony and his report in its en-
lirety waa denied. The cxcluded material is
limited to the actual conclusions of a dollar
value for the farmland based on illegal or
noncomparable sales, it does not extend to
the expert’s conclusion on the amount of
irrigable 1and.®

Defendant’s expert presented a compila-
tion of historical data on agricultural lands
in the area, but there is no indication in his
report or testimony that his opinion is based
upon any personal studics or examination of
the award area, or that he performed an
independent analysis of the documents he
cited. The report fails to synthesize any of
the data presented or to explain in any
manner the reasoning used to reach the
conclusion that there were 137,500 irrigable
acres. This failing in the report was not
rectified by the expert’s testimony.

{71 The conclusions of an expert are no
hetter than the soundness of the reasons
that stand in support of them? The con-
clusion that there were 2 total of 137,500
irrigable acres, was derived {rom a 1902
University of Arizona Agricultural Experi-
ment Station report on the Salt River Val-
ley that estimated 110,000 acres there could
be “properly irrigated.” The 1902 report
acknowledged that ils conclusion was sub-
jeet to the following: (a) many years of the
covered period (1888-1902) had more water
per year than the amount used in the re-

24. The Order stated in part:

“2. The following portions of defendant’s ex-
hibit No. P-M 107 be, and the same hereby are,
excluded as evidence in this docket: aif of
pages 128 and 129 except the conclusion of the
paragraph beginning on page 127; the first two
paragraphs on page 150; all of page 151 except
the last two paragraphs; the thirteenth through
eighteenth and twenty-first printed lines on
page 155; all of page 156 except the third
printed line; the third printed tine on page 164;
and Addenda pages 21 through 30. Counsel for
defendant shall, within 20 days of this order,
conform all copies filed with the Commisslon of
sald Exhibit No. P-M 107."

26. The Commission's Order was not a final
order, and is not binding In this proceeding.

Confederated Tribes of the Warm Springs Res-
ervation of Oregon v. United States, 177 Ct.CL

port; (b) the report was based on waler
requirements to grow alfalfa (4-6 acre-feet
per ycar) rather than the amount required
to grow grain (2.0-25 acre-feel per year);
and (¢) the 110,000 acre estimate was “con-
siderably less than the area the cultivation
of which is being, or has been, attempted,
and less than haif the area under the canals
of the Valley.” ¥

Contemporary reports in the record agree
that the award area in the 1833-1902 period
was not being farmed to its full potential.
Water usage rights in Arizona encouraged
wasteful applications on irrigated land,
which waste was compounded by the sys-
tem of small, inefficient, private canal com-
panies.

The 400,000 acre estimate of plaintiffs’
hydrology expert is the maximum irrigable
area for farmiands that could be justified in
the record. Although the expert factored
into his estimate waste in application of
waler, and an allowance for water shortfall,
his estimate of the minimum acreage re-
mains overly optimistic. No recognition
was given to the small population in the
territory in 1883, and no allowance was
made for the lack of rail transportation
directly into the Salt River Valley. Al
though there was recognilion in contempo-
rary wrilings of the untapped farming po-
tenlial of Lhe area, the more popular image
of this part of Arizona was of a desert
wasteland. Even a well-informed buyer
would be conservative in cstimaling the
amount of agricultural land in the area.

184, 193 (1967). American Indians Residing on
the Maricopa-Ak Chin Reservation, 667 F.2d
980 at 985 (Ct.CL1981), cert. denied, 456 U.S.
689, 102 S.Ct 2269, 73 L.Ed.2d 1284, 1982;
Navajo Tribe of Indians v. United States, 220
CLCH 117, 123-25, 597 F.2d 1362, 1365-66
(1979). Review of the record discloses that the
Order was carefully tailored to meet the objec-
tion of improper reliance on noncomparable
sales and was correct as a matter of law. Itis
adopted.

26. Fehrs v. United States, 223 CL.Cl. 488, 508,
620 F.2d 255, 265 (1980).

27. A.}. McClatehic, Utilizing Our Water Sup-
ply, Univ. of Arizona Agricultural Experiment
Station, Bull. No. 43, at 105-06 (1902).
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The final determination that 300,000
acres in the award area is to be valued as
agricultural land, takes into account the
e.xaggeralions in the mathematics of plain-
Liffs’ expert and makes an appropriate ad-
justment for 100,000 acres of fallow land.
The 800,000 acre figure is nol inconsistent
with the 137,500 acre estimate of defend-
ant’s expert when that figure is adjusted
for water requirements to grow grains
rather than to grow alfalfa.

The recerd contains a wide range of pos-
sible prices per acre for farmiand. Plain-
tiffs’ appraiser found a net per acre price of
$15.07 by the market comparison method,
and a net price of $61.88 on an income
approach appraisal. Plaintiffs’ final claim
uses an “adjusted” income approach lo de-
rive six different per acre values ranging
from $490 to $146.20.

Evidence in the record on the value of Lhe
agricultural land includes contemporary
publications, historical analyses, and the re-
ports of plaintiffs’ appraisal experts.
Plainti{fs also adduced information on the
value of land in Riverside, California.
Plaintiffs’ theory is that Riverside, Califor-
nia, and the award area in 1883 physically
and economically were comparable, and
that the price of land in Riverside was what
land in the award area would have sold for
if Government interference were absent.

The opinion on agricultural land value of
defendant’s appraisal expert was stricken;
defendant’s final estimate was $7.50 per
acre. Defendant relied on historical docu-
ments offered by both parties and on evi-
dence of sales of land in and around the

28. Nez Perce Tribe v. United States, supra note
13, 176 Ct.Cl. at B22-23; Sac and Fox Tribe of
Indians of Oklahoma v. United States, 167
CtClL 710, 71415, 340 F.2d 368, 370 (1964);
Yatnk;on Sioux Tribe v. United States, supra
note 8.

29. Otoe and Missouria Tribe v. United States,
supra note 13, 131 Ct.C). at 634, 131 F.Supp.
290-91. up-

30.. Miami Tribe of Oklahoma v. United States,
supra pole 12.

31. Miami Tribe of Oklahoma v. United States,
supra note 12; Miami Tribe of Oklahoma v.
United States, 150 CL.CL. 725, 733, 28] F.2d 202,

-award area of Mexican and Spanish lund
granly, railtroad land sales, and land sold Ly
the United States Government.

(8] Use of actual sales in an open mar-
ket is the preferred method to value Jand.?®
Evidence relative lo aclual, legal sales of
agricultural land in the award area prior to
November 15, 1883, and of sales of compa-
rable land adjacent to or nearby the award
area is limited. In these circumstances re-
sort must be made to olther relevant fac-
tors.® Comment on the relevance and use-
fuiness of the available evidence is in order.

{9, 18} Evidence of sales of Mexican and
Spanish tand grants and of railroad land in
and around the award area is of litlle value
because the sellers could not guarantee ti-
tle. This was known to purchasers at the
time. Defendant’s evidence of land availa-
ble throughout the western United States
in the absence of a showing that such asd
was comparable and competitive to jand in
the award area, is irrelevant in this valua-
tion.® There is no evidence that the land
market in southern Arizona was saturated,
and that there would be no market for land
in the award area ¥

[11-13] Standing alone, prices at which
nearby comparable government land, or
railroad land, sold are not sufficient to es-
tablish the value of lands in the award arca.
Public land sales were al nominal, govern-
ment controlled prices to {urther public mi-
gralion policy® Reliance on statutory
prices is an act of last resort, when no other
evidence is available Lo make a valuation.®

206-07 (1960), cert. denled, 366 U.S. 924, 81
S.Ct. 1350, 6 L.Ed.2d 383 (1961).

32. Otoe and Missouria Tribe v. United States,
supra note 13; Miami Tribe of Oklahoma v,
United States, supra note 12; Absentes Shaw.
nee v. United States, 6 ind.Ci.Comm. 377, 406
(1958), modified and affd, 151 CuCl. 700
(1960), cert. denied, 366 U.S. 924, 81 5.Ct. 1350
6 L.Ed.2d 383 (1961). '

33. New York Indians v. United States, 170 U.5.
1, 18 S.CL. 531, 42 LEEd. 927, and 614 (1897);
Miami Tribe of Oklahoma v, United States,
supra note 12. '
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lands had a fair market value on the taking
date of $0.75 per acre. This gives effect to
the-slightly better quality forage that was
available in 1883, and lo sales nearer in
time to November 15, 1883. After a 20
percent discount is applied because of Lhe
relatively large size of Lhe area to be sold,
the net value is determined to be $0.60 per
acre.

[17] Plaintiffs are entitled to recover
the fair market value of the mineral con-
tent of the award area? Plaintiffs have
the burden, however, to establish by factual
proof that removal of the minerals in the
award area on the award date would be a
profitable venture not involving exorbitant
expense. Mining in unexplored areas is
speculative in nature, and factors to be
considered are (1) the ahsence or prescnee
of existing production, and the (2) cost of
development, removal and transportation of
the minerals.® Failure to establish pro-
spective profits by acceptable proof results
in mere speculation about future use, which
is no basis for valuing property.

[18] The mere presence of a mineral
does not prove a market or a value for it4
The mineral must be shown to have a use
and be worth mining economically at the
award date.

Plaintiffs’ mineral value expert ignores
1883 market conditions and erects a struc-
ture based largely on mining activity that
occurred largely outside the award area and
substantially after the relevant valuation
date. His report assumes use of processes
not available in 1883, and the existence of
markets far beyond those in being at that
time. Values were derived by multiplying
tons times doliars, a practice which gives a

minerals discussed, many were not shown to
be mined in the award area in 1883, and a
market in the award area for other miner-
als prior to the turn of the century was not
established. Valuations appear to rest on a
modern knowledge of mineral uses and min-
ing.* While substantial discounts were ap-
plied, no basis was offered to support such
discounts.

[19] Plaintiffs’ expert assumes the ex-
istence of minerals in the award area from
the presence of certain geographic features.
The presence of these features in the award
area is questionable. Moreover, exislence
of potential mineral sites or conditions fa-
vorable to mineral presence is an insuffi-
cient basis to establish mincral value. To
propose a value for mincrals not demonstra-
bly present, is impermissible speculation.¢

Defendant’s mineral value expert relied
on reports of actual mineral production,
which is a better indicator of the extra
value a knowledgeable purchaser would pay
for the mineral wealth of the area. De-
fendant’s appraisal, however, is limited by a
lack of a clearly stated rational for its con-
clusions on the amount of ore present and
the costs of mining.

{26] On the basis of the record in this
case, it is concluded that the minerals
known to be present and marketable in
1883 enhanced the value of the award area

by $50,000,

The total value of the award area, accord-
ingly, on November 15, 1883, was:

value to the owner hut does not ily
give a measure of market value. Of the

42, Citizen Band of Potawatomi Indians of Okla-
homa v. United States, supra note 19.

43. Tlingit and Haida Indians v. United States,
supra note 14, 182 Ct.Cl. at 148, 389 F.2d at
790.

44. Oisen v. United States, 292 U.S. 246, 54
S.Ct. 704, 78 L.Ed. 1236 (1934).

Agricultural lands $2,925,000
T i 1,000,000
Rangelands 1,654,339

46. Mills v. United States, 363 F.2d 78, 81
(C.A.8, 1966).

48. United States v. Land in Dry Bed of Rosa-
mond Lake, California, 143 F.Supp. 314, 322
(5.D.Cal.1956).

47. Georgia Kaolin Co. v. United States, 214
¥.2d 284, 288 (C.A5), cert. denied, 348 U.S.
914, 75 S.CL. 294, 99 L.Ed. 716 (1954).
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Other Lands (Limited Ulility, {no ind - . i iti
il :;:tel:':_ b:'O}xght claim for addll.lonal work for ap-
. ue) plying second coat of paint to certain areas
Minersl Enhancement $ 50000 and for painling window frames and bath-
TOTAL $5,529,339 room doors. The Claims Court, Kozinski,

CONCLUSION

Upon the foregoing findings of fact and
opinion, the court concludes as a matter of
law that plainti{fs are entitled to recover
and that, as of November 15, 1883, the total
value of plaintiffs’ aboriginal lands was five
million five hundred and twenty-nine thou-
sand three hundred and thirty-nine dollars
($5,520,339). This award is subject to any
offsets defendant may establish in subse-
quent proceedings.

Right of the parlies to obtain review of
this decision is complicated by the statutory
chgngm involved in the iransfer of the
claims in this case from the Indian Claims
Commission to the United States Court of
Claims and the subsequent transfer to this
court® In view of this ambiguity, it is
ordered that this is an interlocutory decision
and, pursuant to 28 U.S.C. § 1292(d)2), it is
found that this proceeding involves a con-
trolling question of Jaw with respect to
which there is a substantial ground for dif-
ference of opinion and an i diate appeal
may materially advance the ultimate termi-
nation of this litigation.

T.W.P. COMPANY, PlLintiff,

v.
The UNITED STATES, Defendant.
No. 484-80C.

United States Claims Court.
Dec. 9, 1982.

Cq?nu-act,or, who was awarded contract
for painting dormitories at Air Force base,

48. See Indlan Claims Commission Act of 1946,
25 U.S.C. §§ 70s, 70v and 70v-3, as amended
by Pub.L. No. 94465, § 2, 90 Stat. 1990, and
further amended, by Federal Courts Improve-
ment Act of 1982, Pub.l. No. 97-164, § 149

Chief Judge, held thal read as a whole
contract did not limit contractor’s obligalion'
to apply only one coat of paint or to ex-
clude window frames and bathroom doors.

Judgment for Government.

United States ==70(21)

Under contract for painting Air Force
base dormilories, contracting officer did not
abuse his discretion in requiring contractor
to' apply second coat of paint in certain
areas and in requiring contractor Lo paint
window frames and bathroom doors with-
out additional compensation where con-
tract, read as a whole, did not limil contrac-
tor’s obligation merely to apply one coat of
paint and where exclusion of certain sur-
faces from painting did not include window
frames and bathroom doors, and thus con-
tractor was not entitled to additional com-
pensation for the work.

Horst Bendzulla, T.W.P. Co., pro se.

Kathleen A. Flynn, with whom was Asst.
Atty. Gen., J. Paul McGrath, Washington,
D.C., for defendant.

MEMORANDUM OF DECISION
KOZINSKI, Chief Judge.

This is a ecase of contract interpretation.
At issue is whether contract F04639 78
C0214, which called for painting certain
dormilories at McClellan Air Force Base,
required plaintiff T.W.P. (1) to provide a
second coat of paint where complete cover-
age was not achieved with the first coat,
and (2) to painl window frames and doors in
addition to walls and ceilings. Plaintiff

and 403, 96 Stat. 46, see also 28 U.S.C.
§§ 1292(d)(2), 1295(aX3), 2505, and 2517(b), as
amended by the Federal Courts Improvement
Act of 1982, §§ 125(a), 127(a), 139{d) and (k),
96 Stat. 36, 37, 38, 42, 43.




