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reflects high professional atandards in the 
application of recognized appraisal tech- 
niques, little credit has been given to  the  
reports and mnclusions of t he  varioua ex- 
perk. In aome particulnra, they have been 
rejected for error, unreliability. o r  inmnsist- 
ency with, o r  not justified by, other evi- 
dence in the record. 

[I] Resolution of the d i s p u h  and con- 
tradictions among the expert witn-. and 
the  ultimate conclusion on value, is baaed 
on an analysis of the  cxlrrts '  opinions and a 
culling of relevant facts from the entire 
record. Neither the acceptance and use of 
evidence provided by experts, nor a consid- 
eration of their opinions, requires a court to 
reach the same conclusion as the  experts. 
Nor must a court accept o r  reject an  ex- 
pert's opinion in Loion 

FACTS 
29:' The perimeter of plaintiffs' ab- 

original temtory described in finding No. 
23 contains a total area of 3,751,000 acres. 
The following tracts within the aboriginal 
lands contain tribal owned lands that  a r e  
excluded from the area to be compensated 
in this proceeding: 

Gila River Indian Resewdon JWOD .uca 
9.11 R i v a  Indlan Rcrwdion U a o O m  
Ak Chin Indian Reservmtian 21.640 a a u  
A tnct dcaaibed u thc S H 
NW KScr 10.T.66,RSE -,AQmLQ 

(98.112 rra 

The net acreage (award area) t o  be valued 
in this proceeding is 3,312,858 acres. 

[21 30. (a) The Gila Bend Indian Res- 
ervation. 10,409 acres, also is within plain- 
tiffs' aboriginal arca. The Indians on the  
Giln Lknd 1ntli:ln Rcsewntion are  enrolled 
members of the P a p a ~ o  tribe, which is a 
recognized tribe distinct from the Pima- 

8. Yankton Sioux Tribe v. United States, 224 
Ct.Cl. 62.623 F.2d 159 (1980): United States v. 
NortJ~em Paiute Ndon. 183 Ct.CI. 321. 393 
F.2d 786 (1968). 

**Findings of fact Nos. 1 25 were made by the 
Indlnn Claims Comn~lsslon on Dec. 17. 1970 (24 
Ind.Cl.Comm. 301. 311.~36); and flndings of 
fact Nos. 26-28 were made by the Commission 
on Jan. 20. I972 (27 1nd.CI.Comm. 11. 17-20). 
Flndlng No. 23 described the boundary of plalw 

Maricopa trihcs. The land in the Gila Bend 
Indian Reservation historically wan not 
used exclusively by the Papago tribe. Ab- 
original title tn the area surrounding and 
including the Gila Bend Indian Reservation 
wan in plaintiffs. The land for the Gila 
Bend Indian Reservation has been taken by 
the  United S t a b ,  but i t  has not been given 
or used for the  k n c f i t  of plaintiffs. Ac- 
cordingly, this tract of 10,409 acres is in- 
cluded in the award area to be valued. 

[3] (b) Defcnd:~nL's exhihits designate 
478,950 acres, which as of 1973 were not 
patented. This Iand. aclministcrcd by the 
Bureau of Land Management, includes 294,- 
f3M acres that  a r e  held without designated 
p u q m .  All of the h ~ n d  not palenlnl is 
held by the U n i t 4  S b b  for such uses as i t  
may designate and plaintiffs' aboriginal ti- 
tle has been extinguished. Accordingly, the 
478,950 acres of unpatented land are includ- 
ed in the award arca to be valued. 

31. Physical Characteristics 

(a) The award area is in the Sonoran 
Desert in southcentral Arizona, in present 
day Maricopa and Pinal counties. Much of 
the  area is plains or valleys with uniform 
grade o r  gentle slope. The grade is inter- 
~ p t e d  by isolaLed peaks and short ranges 
of mountains that  rise abruptly from the 
plains. The area lics astraddle portions of 
the  Salt  and Gila Rivers and conlprises an  
area about 175 miles in the east-west di- 
rection and 100 miles in the north-south 
direction. Populated communities include 
Phoenix, Florence, Tempe, Casa Grande, 
and Buckeye. 

(b) Precipitation in the award area varies 
from a low of approximately 5 inches to a 
high of approximalely 11 inches annually; 5 
t o  7.5 inches pet year is typical for most of 

tiffs' aboriginal lands; tillding No. 28 estab- 
lished the date of taking as Nov. 15. 1863, lor 
lands not entered by settlers prior lo that date 
(affd 204 C1.U. 137. 494 F.2d 1386, cen. dc- 
nicd. 419 U.S. 1021. 95 S.Ct. 497, 42 L.Ed.Zd 
295 (1974)). The parties have stipulated Nov. 
15. 1883. is the date of taking lor all lands for 
purposes of valuation. The findings of the In- 
dian Claims Commission are adopted. 
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the area. Elevations between 1.000 and 
2.000 feet have an annual rainfall of a p  
proximately 9 inches and a t  2,000 to 4,000 
feet there are about 12 inches per year. 
Rain falls in two seasons, late summer (July 
S e p t . )  and winter (Dee.-Mar.). 

(c) The average July temperature in the 
award area is 90' F and the average Janu- 
ary temperature is 50' F. During the sum- 
mer the temperature often will exceed 100' 
F. The dry atmosphere and the eooling 
effect of intense evaporation causes the  
sensible temperature to appear substantial- 
ly lower than that indicated by the  ther- 
mometer. The frost-free period is not uni- 
form throughout the award area. The av- 
erage date of the first killing frost in the  
fall varies from Novcmbcr 15 in Casa 
Grande to December 11 in Gila Bend. The 
average date of the last killing frost in 
apring varies from February 8 in Gila Bend 
to  March 1 in Casa Grande. 

(d) Most of the award area is covered 
with soil auitable for cultivation if provided 
with sufficient water. Although the soil in 
the area is not rich in nitrogen or humus 
and there are  tendencies in aome areas for  
alkali buildup. availability of water is the  
moat important limitation on agricultural 
use of Iand. Irrigated land is capable of 
bearing fruit, grain and alfalfa crops. 

(e) Rivera and streams flowing into and 
through the award area furnish the primary 
water supply for agricultural irrigation. 
The major streams are the  Gila River and 
the  Salt River; other streams include the  
Agua Fria River, the Hassayampa River, 
the New River. the Santa Cruz River, Cave 
Creek, Queen Creek, Skunk Creek and mi- 
nor drainages called washes. The Gila and 
the Salt Riven were the major sources of 
water for irrigation in 1883. The amount 
of water available from these rivers and 
streams in 1883 was erra t ic  During the  
late summer and winter rains, flooding 
would occur and in the early summer, parts 
of even the largest riven, would be dry. 
The water supply in the award area in- 
cludes underground sources of water as 
well as rainfall. The Salt  River, as  a n  
example, in 1883, would have, in areas, a 

dry bed but flow unrler&~ouound part of the 
year. Residenh in the award area in 1tB3 
tapped the underground water by wells for 
domestic use and for livestock. irrigation 
had brought the level of underground water 
closer to the surIace in some parts of the 
award area. 

(f) Native vegetation of the award area 
was varied according to the altitude, availa- 
bility of water. and alkaline conkn t  of the 
soil. A1 the higher elevations (3.000-5,000 
feet) grasslands composed of gamma grass- 
es were common. In the majority of the 
award area the virgin cover was a diverse 
combination of vegelation, including mcs- 
quite, cholla, creosotc bushes, saguaros cac- 
tus, century plants, agave, yuccas, ocotillo. 
mescal, prickly pears, pink krr ies ,  screwlte- 
ans, and ironwood. Native vegetation also 
served as forage for livestock. The period 
1870-90 saw a greal  increase in the demand 
for grazing land and overstocking resulted 
in depletion of forage and cover. Semi-des- 
e r t  conditions in the award area, when mu- 
pled with overstocking, produced a severe 
depletion and destruction in forage value. 

32. General Emnomic Factors 

(a) The Southern Pacific Railroad opened 
sewice in the Arizona Territory in 1877; 
and was operating in the  award area a t  Gila 
Bend, Maricopa (now Healon), and Casa 
Grande by May 1819. The first transconti- 
nental railroad through the southwest was 
completed in 1881 a t  Deming, New Mexico. 
Stage lines connected Phoenix to the Mari- 
copa station and Florence to the Casa 
Grande station. Numerous shortline rail- 
roads were started, primarily to mining 
camps. As of November 15. 1883, there 
was no railroad connection between Phw- 
nix and the Southern Pacific Railroad. By 
November 15, 1883, transcontinental rail 
service was available to the award area for 
shipments to and from United Stat- mar- 
kets on both east and west coasb. 

(b) Arizona became a territory in Febru- 
ary 1863 and on November 15, 1883, i t  was 
in that  status; it txcame a s ta le  on Febru- 
ary 14, 1912. In the first territorial census 
in 1864, the total population was 4,575. Thl, 
first rapitsl was a t  Prescott; the four t l~  
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territorial legidatwe moved the capitnl to 
Tucson, where, in November 1968, the  fifth 
territorial legislature mct. The ninth tcrri- 
toriai legislature again moved the  capital 
back to Prescott. In 1889. the capital was 
moved to  Phoenix. The county of Marimpa 
was created in 1871, a t  which time doubt 
was expremed as t o  the ability of the Phoe- 
nix settlement to maintain a county govern- 
m e n t  

A special census in 1874 showed a total 
white population of Ariwna a t  11,480, di- 
vided among the five muntiea M follows: 
Pima. 6,698; Yuma, 1,026; Yavapai. 2,688; 
Maricopa. 834; Mohavc. 634. 

The 1880 census showed the total popula- 
tion of the  tenitmy to be 40.440, divided 
among the various countiea M follows: 
Apache, 6,282; Marimpa, 6,689; Mohave, 
1.190; Pima. 17.006, Pinal. 3,044; Yavapai. 
5.013; Yuma. 3215. Of the 24,267 male 
population, 10 yeam and over, 3,423 were 
engaged in agriculture; 7272 were engaged 
in manufacturing, mechanical and mining 
industries. 

On July 3, 1882, a census of Maricopa 
county showed a total of 6,408 people with 
2,764 in Phoenix. 958 in Phoenix Valley, 674 
in Tempe Valley. 173 in Lower Tempe Val- 
ley. and 451 in Mesa City. A total of 5,020 
people, almost 80 percent of the county 
population, were within the  award area in 

. the  Salt  River Valley. 
In 1874, Pima and I'inal counties were 

not separate entities; the population of 
Pinla County was 5,598. In 1875 Pinal 
county was formed by dividing Pima wun- 
ty. The combined population in 1880 was 
20,050, more than 3% times the  1874 num- 
w r .  

(c) Interest rates t h rou~hou t  the United 
SLates in the past-Civil War  period varied 
by reason of locality, current financial mn- 
ditions, the nature of the security pledged, 
and the borrower-his character, ability to 
pay, and if his mllateral were cattle, its 
condition. On loans made on cattle in the 
1870's. interest frequently was a t  15 per- 
cent. On the average, loans made during 
the 1880's were a t  8% percent interest re- 
gardless 01 the type of loan. The Atlantic 

and Paclfic Railroad Company sold land 
throughout New Mexico and Arizona in 
1- on a 10-year payment period n t  6 
percent. Contemporary publications cite 6 
percent interest raten for southern Arizona; 
in 1986, floating warranb were quoted a t  
10 percent for Pinal county. Intereat rates 
on outatanding territorial bonds in 1890, for 
bonds hued since 1870, varied from 6 to 10 
percent The Union Pacific Railmad paid 
M high M 18 percent and 19 percent on 
capital in 1869. 

(d) In 1859 the Pimas and Maricolran had 
ovcr 15,000 o c m  unclcr fence nntl in culti- 
vation. Non-Indians twgan irrigation agri- 
culture in the  award area shortly after the 
Civil War, in 1867, with the Swilling Ditch 
diversion from the  Salt River. The follow- 
ing canals wcre mnatructed prior to No- 
vember 15, 1883: 

1867-Swilling Irrigation Canal Company 
1 8 7 5 4 a l t  River Valley Canal Company 

(South Branch of Swilling Ditch) 
1875-Marimpa Canal Company (North 

Branch of Swilling Ditch) 
1870-Tempe Irrigation Canal Company 
1 8 7 l S a n  Francisco Canal Company 
1877-Utah Irrigation Ditch 
1 8 7 W r a n d  Canal Company 
1879-Mesa Canal Company 
1883-Arizona Canal Company 

Acreage of land cultivated by irrigation in 
the award area in November 1883 is un- 
known. Public documents in the record 
indicate that  the hulk of irrigated land was 
in the  Salt River Valley and amounted from 
30,000 to 40,000 acres. Estimales for the 
Gila River Valley vary from 6,000 to 10,000 
acres. 

The annuul rqmrt  of Llle Govcrnor of 
Arizona for the year ending June 30, 1887, 
estimates there were 400 miles of irrigating 
canals in Arizona, constructed a t  a total 
cost of over $1 million which would reclaim 
216,000 a'eres. 

33. Highest and Best Use 

The 3,312,858 a m  in the award area a re  
valued as  a unit, taking into consideration 
the  most profitable use that could be made 

GILA RIVE1 PIMA-MAILICOPA INDIAN COMMUNITY V. U.S. 19 
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of reparub tra& within the award a rea  
On November 16, 1883, the highest and best 
usea for various tracta would have been for 
(1) agriculture, (2) town sites, and (3) graz- 
ing. The overall value includes an enhance- 
ment to aecount for the potential value of 
minerals within the award area. 

84. Agricultural Land Area 
(a) The factor limiting the amount of 

land in the award area that  actually could 
be used as sgricultural land was the availa- 
bility of water. Plaintiffs' hydrology ex- 
pert concluded, and defendant does not ob- 
ject. that there were approximalcly 1,265,- 
728 acres in the award area that  had soils 
suitable for agricultural produciion and 
could have been irrigated by meaw of grav- 
ity if water had been available. 

(b) On the basis of Bureau of Reclama- 
tion reports covering 1914-45 data, plain- 
tiffs' hydrology expert (W.S. Gookin, Sr.) 
calculated the Gila River. Santa CNZ River, 
Salt  River, Agua Fria River, Hasayampa 
River and miscellaneous unmeasured tribu- 
taries, in 1883, in the award area had a total 
virgin flow of 2,271,900 acre-feet This was 
adjusted for uptseam depletions (mainly 
from irrigation farming) calculated to be 
present in 1883, t o  derive a figure of 2,239,- 
000 acre-feet per annum as the virgin flow 
into the 'award area adjusted lo 1883 condi- 
tions. Average monthly flows and median 
monthly flows were calculated to determine 
the  water available a t  necessary times in 
the  farming year. To determine the con- 
sumptive use of water by crops, selected 
cropping patterns were derived from the  
1886 Report of the Governor of Arizona Lo 
the Secretary of the lnkrior, which showed 
that  45,!200 acres were irrigated in the Salt  
River Valley, with 16,000 acres in barley, 
14.000 in wheat, 10.000 in alfalfa, 700 in 
grapes, 600 in fruit trees, and 4,000 in mis- 
cellaneous products. The hydrology expert 
also developed a hypothetical cropping pat- 
tern which he believed would more fully 
utilize existing water supplies. On the ba- 
ais of these cmpping patterns and known 
rainfall, an average consumptive use of 
water was calculated for the award area of 
2.6990 acre-feet of water per acre using the 

~ c t u a l  1885 cmltping pattern, and 2.0928 
ncre-feet of w a k r  per acre using the hypo- 
thetical cropping patlern. Atlj~ialmenls for 
historical changes lo obtain data refleeling 
1885 consumptive use standards by species, 
and other corrections, produced a computa- 
tion that  showed 400.000 acres could be 
irrigated each year under actual 1885 c r o p  
ping patterns, and that 575,000 acres could 
be irrigated if the hypothetical cropping 
pattern were usctl. 

More than half the water available for 
irrigation, when the flow is unregulalefl, 
was said not to be utilized, because the 
water was avnilal,lc nt the wrong time for 
the crops. With 400.000 acres irrigaktl, 
unused' flow was cnlculated to amount Lo 
approximately 1% million acre-feet a n n u d  
ly; and with 575,000 acres irrigaled, the 
unused flow amounlctl Lo approximately 1 
million acrefeet  annually. 

Plaintiffs' hydrology expert also comput- 
ed the imgable area if the streamflow in 
the award area had been partially regulated 
in the  1880's hy two hydroelectric dams: 
one on the Gila River a t  Buttes and one on 
the Salt River a t  Orme. Use of the same 
methodology as for unregulated water re- 
sulted in a calculation where a total of 
796,000 acres would be irrigablc under the 
hypothetical cropping pattern with the two 
dams regulating the available water. 

(c) Plaintiffs' hydrology e x p r t  atljusletl 
his annual average irrigated acreage by an 
atldition (20 pcrcent) for fallow land-land 
subjugated but not irrigated. His conclu- 
sions were: 

Irrigskcl Fallow Total 

Unrcgulaicd Flow 
Aclual 1885 cropping 
p a t k r n  4w.oOc 1w.m 500,000 

Hypolhelicd cropping 
pallcrn 676,oOc 143,750 718,7W 

ParliaIIy RepI .1~4  Flow 
Hypolhetiul  m p p i n c  
pnltern 796.W 199.W 995.000 

(d) Plaintiffs' final claim is that  the high- 
est and best use for agriculture would have 
been achieved with a partially rcgulakc~l 
streamflow, and that on Novernbcr 15,18113, 
there woulcl have k e n  995,000 acres of 
farmland consisting of 796.OO irrigated 
acres and 199.000 fallow acres. 



(e) Defendant's aplrraisal expert (W.J. county, a lobi1 of 3,7WJ acres, h:d potential 
:hristensen) mncludetl that there were a as townsites on November 15, 1883. 
o ~ a l  of 137,500 acres of land having a I* (c) plaintiffs offered a secnnclary ap- 
ential for irrigated ae;riculture in the praisal as intlelantlent confirmation of the 
lwarri area as of November 15, 1883. Thomas valuation. This appraisal, liy W.S. 
rhcsc areas were identified as follows: Gookin, Jr., valued 1,920 acres as lownsites. 

Salt Rivrr v d k y  llo,aw, (d) Defendant's alipraisal expert used the 
Cdn Bend A ~ I .  3 . 1 ~ 1 3 n ~ s  platkul areas of Phoenix (1,000 acres), 
FIorenmlCua Gnnde Arcs '.Omscrrr Tempe (500 acres), and Mesa (400 acres), 
DIII-keyc A m  17.503 a- rounclcd. to clcterminc that the townsite 

( f )  The cstimtde for the 110,000 irrig~ildc On 1883* lo 
wrrs in the Salt River Valley was derived 31000 acres. 
.-. . .~~ .. - - 

Tron~ a rcpcrrt l~uhlishe~l in 1902 hy the 36. Grazing Ares 

1jt.iversit.y of Arizona Agricnltural E x l ~ r i -  (a) Horses and cattle had I w n  inlrn- 
w n l  Station, Bulletin No. 43. This reporf durn1 into the award arca 11y the Ir~4nning 
IJtilieing Our Walcr S I I ~ ~ J ~ Y ,  Prepared hy of the 18th oenlury. By November 15, 
Alfred J .  McClatehie, was based on statis- 1883, stock raising. principally cattle and 
lics for the period 1888-1902. I t  used sheep. had become leading enlerprises. 
Ihc ;ivailable water supply 550,000 acre-feet Thousands of head of sheep and cattle had 
p r  year, and 5 acre-feel as the average l~een driven into Ariwna during the 1870's. 
:imount needed per acrc [ r r  year for its The mmpletion of the Southern Pacific 
conclusion that 110,000 acres ~ u l d  be Railroad through Ariwna in 1881 opened up 
"properly irrigated with the available s u p  the wuntry, and thousanrls of cattle were 
ply under existing conditions." The report subsequently imporled from Mexico, Utah, 
acknowledged that in many years more and Texas. 
lhan 550,C00 acre-feet " was nvrila- (11)  he mcthocIoIogy uscd by ~~liiintiffs' 
I ) k  and that while alfilifa needs 4 to 6 al,praisal (w.s. Gookin, jr.) lo deter- 
acre-:eel per acre per ycar. 2.0 to 2.5 acre- mine the area of grazing lands was to ex- 
feel. p r  a m  is sufficient to grow grain. clude from ,,iaintiffs' total awarcl area 
The 1101000 acre was (3,312,938 adres), agricultural lands (995,000 
edged to be "considerably less than the area acres) townsites (1,920 acres), highways 
the cultivation of which is k ing ,  Or has (2,720 acres), railways ( 2 3 9  acres), and riv- 
been, a t tempkl ,  and less than half the area ers, strrams, washes, and mountains (413,- 
under the canals of the Valley. . ." 534 acres) to arrive a t  1,897,485 acres of 

Defendant's expcrt did not slmifieally grazing land. 
itlentify the s o u r n  for llie estimalea for Plaintiffs, final claim follows the 

lhe Bend area* Grande s;ime mcthr&hgy, tlut sul~stitutcs 3,160 
arca and the Buckeye arca. acrcs for bwnsiks and docs not exclucle the 

35. Townsite Area acreage uscd for highways (2,720) and rail- 
(a) By November 15, 1883. towns and roads (2,279). Plaintiffs' final computation 

townsitcs in the award lrcn included Phoo for grazing arca is: lola1 awartl area acrcs 
nix, Tempe, Mesa, Florence, Casa Crande (3912,938). less agricultural acres (995,MH)). 
and Maricopa. less townsites (3,760 acres), less rivers, 

(b) Plaintiffss Principal appraisal expert streams. washes. and mounl;iins (413.534 

for townsites (N.A. ~ h ~ ~ ~ )  822 ac re )  to obtain 1,900,644 acres suibble for 

qualified sales involving 2,153 lots in Phoe- pazing. 

nix, its subdivisions, and in Fl,orence, Tempe (d) Defendant's grazing area alrpraisal 

and Maricopa. Based on plat records, he expert (Joe Fallini) determined that 3,156; 
determined that 2.640 acres near Phoenix 158 acres in the award area was the appmx- 
and 1.120 acres near Tempe and in Pinal imatc potential range acreage on November 

GILA 1tIVEIt I'IhlA-I)IAItICOI'A 1NI)IAN COMMUNITY v. U.S. 
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15, 1883, by excluding from defendant's to- jccled market cornprison prires hcau:;e 
tal award area (3,927,258) the acreage that Federal Government progra~ns for land 
defendant's other expert (M.J. Christensen) grants and policies to encourage settletnent 
found tillable (137.500) or suitable for Lown- prevented a free land market in the 1880's 
sites (3,000). The potenlial rangeland was and depressed land prices. By order on 
further reduced by 03,000 acres because June 10, 1977, the Indian Claims Comr~~ls- 
184,000 acres were too steep, rocky, and sion excluded the evidence and Lestimony of 
mountainous for grazing and 682,000 acres defendant's appraisal expcrt (M.J. Chriski;. 

, sen) on the value of farmland in the award 
area "on the ground th:~l the data upon 
which the valuation was reached was based 
on illegal transactions." 

were 10 or more miles from livestock water, 
to give a total grazing area for valuation of 
2,290,168 acres. 

37. Other Areas 

Some of the lands in the awartl area are 
not classifi~l as suilable for agriculture, for 
townsiles. or for grazing and are given no 
independent value. The value of these 
lands ia reflected in the increased worth of 
the agricultural areas, the townsites and 
grazing ranges. as well as in the mineral 
enhancement attributed to the entire award 
area. 

Plaintiffs' expert (W.S. Gookin, Jr.) iden- 
tified but made no independent valuation 
for lands of limited utility such as rivers, 
atream, washa and mountains (413,534 
acres), highways (2,720 acres), and for rail- 
roads (2279 acres). a total of 418,533 acres. 

Defendant's appraisal experts made no 
independent valuation for the 866,000 acres 
of "barren land" considered to be too steep 
(184,000 acres) or too arid (682,000 acres) 
for use as grazing land. 

38. Land Area Determinations 

For purposes of valuation as of Novem- 
ber 15, 1883, the bighcst and b t  usc of 
tracts in the award area was as follows: 

39. Agricultural Area Value 

(a) Evidence relative to actual, legal sales 
of agricultural land in the award area is 
limited. Plaintiffs' principal expert on ag- 
ricultural land values (W.S. Gwkin, Jr.) re- 

Historical documents in the rwonl mn- 
lain statemcnls about Farmland prices in 
the award area near the valudtion dale. 
The 1881 Rqmrt of the Acting Governor of 
Arizona lo the Secretary of the Interror 
(H.R.Exec.Doc. No. 1, 47th Gmg. 1st Sess. 
924) stated that land in the Salt [liver Val- 
ley, with a water right, could he bought lor 
$5 and $10 per acre, according to qu.aliLy 
and station. Patrick Hamilton in 18t13 rc- 
ported that lands in the Salt River Vallcy 
that had not been improved were worth 
from $5 to $10 p r  acre antl that improved 
land, with wakr  rights sufficienl for crop 
raising, was worth $15 Lo $30 acre, 
ncwrding to the character of the soil and 
location (P. Hamilton, The Resources of Ar- 
izona, a t  154 (1883)). 

In 1887 Patrick Hamilton stated that pat- 
ented land including a water right from 2 
Lo 4 miles from Phoenix was priced from 
$40 lo $100 per acre. Farther 0111, Ianrls 
equally a. good could Iw? bought lor from 
$20 to $30 yer acre. To show the rapid 
increase in the value of lands near Phoenix. 
he al;~t~uI that "tracLs which are now selling 
a t  $500 per acrc, coultl 1 4  bought three 
years ago for $25 and $40 per acre." (P. 
Hamilton. What the Salt River Valley Of- 
fers lo the Imntigrant, Capitalist, an0 In- 
valid, a t  32 (1887)). 

(I)) The appraisal of farmlands in Lhe re- 
port of plainliffs' expert (W.S. Gookin, Jr.) 
presented values b w d  On (1) the market 
comparison method of appraisal antl (2) on 
the capitalization of inmme method. The 
market comparison analysis produced 311 

1883 present worth of an acre of improverl 
land a t  $30.25. This amount was reduced 



hy deductions of 20 percent for profit, 5 
percent for adminislr;tLive costs, and $7.12 
for  costs of improvenlenls ($1 for clearing. 
$3.62 for fencing. and $2.50 for watcr) to 
obtain a net price of $15.07 per acre for raw 
land based on sales priccs. This method, 
and value, was rejeckd by the experl as 
being artificially low. 

Plaintiffs' agricultural land appraisal also 
includes a comparison of similarities and 
dillerenccs between irrigaled Isnd in River- 
side and Los Angelcs counties. California in 
1 W  and land in tho i ~ w a n l  area which 
coulcl have been irrigxtcd in 1883. The 
comparison generally was favoral~le to the  
award area, but the report w n h i n s  no mon- 
etary value bawd on the comparison. 

The report by plaintiffs' agricultural a p  
praisal expert based on capitalization of 
income (income approach), found a net  val- 
ue  per acre in 1883 for unimproved farm- 
land in the award area of $61.88. This 
value was based on an assumed sale bc+ 
tween a single willing buyer and a single 
willing seller, with financing available to 
the  buyer a t  6 percent annual i n t e m t ,  a 
plan to sell the  land over a 10-year period in 
equal incremenk, administrative cosls, ex- 
clusive of land development, of 5 percent. 
and an anlicilmkd profit of '20 1 ~ r e c n L  
Land improvement msls totaled $7.12 per 
acre (clearing $1, fencing $3.62. and water 
$250). 

The methodology u l i l i d  by pplinlifls' 
appraisal expert was (1) to determine the 
per acre profit of crops grown: wheat 
($16.63). barley ($16.88), alfalfa ($21), 
gTa, ($179.52) and fruit  ($381.24); (2) lo  
allocate the  45,200 irrigaled acres in the  
Salt  River Vaiiey on a permanent basis to 
each crop in accordance with the annual 
cropping pattern reported in the 1686 Re- 
purt of  the  Governor of Ariwna to the 
Secretary of Interior; (3) application of the 
annual profits per crop to the percentage 
weights to derive a composib annual profit 
of $25.44 per year, and (4) application of a 
prtsent worth factor of 5 (a 20 percent 
annual r a k  of return) to obtain a land 
value of $127.20 per acre. Next, plaintiffs' 
appraisal expert computed an 1883 farm- 

land value by application of the Gcorgo 
Barr crop yricc/lancl price analogy (G. Barr, 
Production, Incvnle, and  C'ls (1951)). This 
relationship protlucctl an 1883 value of 
farmland a t  $125.22 pcr acre. These two 
values were roundd  to $125 per acre, which 
value then was discounltd ns follows: 

Value Per Acm $125.W 
P r e n l  Walh  on 10-Yr. 
8.h (6 p r u n l  inleresl) S $200 

Adminbtnlive Coal (5 percent) (4 601 

Pmlil(20 prccnt) (18.40) 

land Impruvemenl b l  - (1.12) 

NEX VALUE S 61.88 

(tl) Plaintiffs' final clnitn usc-~ the capital- 
ization of income approach but  abandons 
some of the elements used by its appraisal 
expert: the  capitalization rate was changed 
from 20 percent to 10 percent; 1883 net 
income from wheat was raised from $16.63 
to $18.42 per acre. These changes. on the 
basis of crops gmwn in 1883, raised the 
appraiser's $127.20 per acre value to $254.40 
per acre. Plaintiffs' final claim also com- 
pules an  income approach value on the basis 
of the contention that the highest and best 
agricultural use would change the cropping 
pattern to  more profitable c r o p  such as 
fruit  trees, grapes and vegetables. Plain- 
tiffs' c m p p i n ~  changes for the highest and 
Iwst fnrming use inerc;~wl the vnluc Lo 111 

Ie&?t $500 per acre, which was acUusLed by 
deduction of $10 pcr acre for improvement 
costs (in lieu of thc appraiser's $7.12 per 
acre improvement cost) to protluce a value 
of $490 per acre. Plaintiffs' final claim is 
further rdjustecf to provide a value if the 
entire award area were to be purchased by 
a corporation that  could put i t  to the high- 
est and best use, on the basis of long term 
master planning that  included complete 
knowledge of all a w l s  and potentials for 
hydroelectric and irrigation developments. 
This adjustment provitled for alternative 
values based on purchase by (1) a corporak 
purchsser that  would retain and develop 
the  entire award area, (2) a promotcr-specu- 
lator that  would require "payment be made 
only upon an acreage release basis or a t  the 
end of the 10 year period." and (3) a pur- 
chsser-speculator that purchased lor cash 
for resale over a lOyear period. Plaintiffs 
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made further adjustments in the discount , 40. Townsite Values 
rates and calculated values based on (a) Plaintiffs' lownsitc alqrraisal expert 
adoption of (a) the 1883 cropping pattern or (N.A. Thomas) made a well documcnkd 
(b) the cropping pat.tern that  would realize appraisal ulilizing thc market data ap- 
the highest and h s t  agricu{Lural use. Val- proach to dclermine that Llle total 3,760 
ues per acre for agricultural lands in ],lain- acres in the award area suitable lor town- 
tiffs' final claim are  summarized: sites had a potential gross sale value of 

$2,009,600, which a series of tliscounts total- 
ing 51 percent rcclucccl Lo $1,000,500 (round- 

lS8J P.tm Cro~ping Ben1 PaLLern C ~ P P ~ W  ed to $1 million), an amount an investor 

1. Purehrser lo 
was bclieved most likely to pay. This a p  

b h i n  a d  Dcveloy $250 praisal consitlemd 800 snks  from four Lowns 

e Prorno~rrSpecuIatnr in 21 subdivisions in tho award area. Sales 
Purehue an Dehyed data were analyzed in four categories: (1) 
Payment B u i n  lor kev townsite (orimn;d Phoenix). (2) sccond- . -. ,, . , 
&sale )zoo vs2 a r i  subdivisions (platled areas surrounding 

1. Promoter-Slacu~stnr Phoenix), (3) homeslcad acreage (suhlivi- 
Purcbse lw C.ih S146.ZJ 
lor b l e  

$ZBB'61 sions with small acreage homesitcs), and (4) 

(e) By order of the Indian Claims Com- 
mission on June 10, 1977, the opinion of 
defendant's appraisal expert on Lhe value of 
agricultural lands was stricken from the 
record. Defendant's final cstimate of the 
fair market value of 137,500 acres in the 
award area having potential on November 
15, 1883, for irrigation is $7.50 per acre. 
This estimale is based primarily on histori- 
cal doeumenta. and on evidence of the price 
of land in Lhc awnrcl area or neerl~y, hclcl 
under Spanish or Mexican land grants, sales 
by railroads in northern Arizona, and distri- 
butions or salcs by Unital States Govern- 
ment of lands in the public domain. 

additional Maricopa and Pinal county town- 
s i h .  Discounts necessary to atlract a Iruy- 
e r  of a large area for subdivision ~ ~ u r p s e s  
were applied for terms and imprnvc~nenta 
(10 percent); size (time) a t  8 percent inter- 
est-44-year sellout-17 percent; 8-year- 
28 percent; 1 0 - y e a r 3 3  percent); adminis- 
trative and survey (5 percent); and profit 
(20 percent). Total discount on a 4-year 
sellout period was 43 percenl; lor an 8-year 
sollout period, 51 percent; and for a 10-year 
period. 54 percenl. Townsite appraisal val- 
ues pruduced by plaintiffs' expert by appli- 
cnlion of tt  clirrcounlccl c;mhflow annlysis of 
three suLdivisions and acldilional townvilcs 
in Maricop and Pinal counties are  summ:i- 
rized (lots 90 percent saleable and acreage 
a t  90 percent efficiency): 

1. Key Townsiles 
((-year sellout) 

2 Secondary Sub- 
divisions 
(8-year sellout) 

8. Homeslead Acreage 
(layear sellout) 

4. Additional Marieopa 
and Final eounly 
t n w n s i h  (Byear 
selloul) 

Cross Retail Discounled 
AIea Value Present Worth 

320 acres in 
1,224 lots $350/loL $199/101 
(1.102 lob at 
90 percent) 
640 acres; 
(2.160 Iota $225/Iot $11 l/loi 
at  90 pereenl) 
1,EaO acres 
(1,612 acm -/awe $IGO/acre 
at 90 pemnl) 
1.120 act-- 
(1.B90 lob; $250/1ot $122/lot 
454 acres at $3W/.cre $148/acre 
90 percent) 
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(b) Plaintiffs' final claim abanclons parts 
of its expert's analysis to eliminate dis- 
counb for terms and improvemenb anti all 
size (time) discounts and lo apply 8 28 per- 
cent cumulative discount. G m s  retail val- 
ues for each of the four townsite categories 
were btaled and the 28 percent curnulalive 
diswunt applied Lu that tobl. Plaintiffa' 
final claim values the 3,760 bwnsite acres 
as of November 15, 1883. a t  $1,.(46m PI 
follows: 

C r m P r i a  

1. Key Towasita 1,124 l o b  )aw/br 

2, ilcomduy Subdirbions %161)lob WIkL 
I. Hornstad Acre- lPl2rera L960I.cn 
4. A d d i U o d T o w d t a  1690 bl. t2MIIot 

IM.aa p / w e  

TOTAL RWAIL VALUE ~ ~ b " 0  
Lrr ?B -1 cumul.tire d i i u n l  

DISCOUNTED WORTH $I.U6,SM 

(c) Defendant's townsite appraiser (M.J. 
Christensen) valued 3,000 acres as townsites 
a t  $53.68 per acrc as of November 15, 1883. 
This value waa based on an examination of 
approximately 800 '2: transactions from the 
Phoenix, Mesa, Florence, and Tempe areas, 
300 of which were listel in the appnisal 
report, covering the period from 1877-83, 
from which the appraiser found a mean sale 
price for all lots of appmximateiy $112 per 
lot ($414 per acrc, a t  3.7 lots per acre). 
Application of an 80 percent factor for 
wsts, improvements, and other risks, result- 
ed in a per acre value of $80, which was 
then d u c e d  $20.32 for holding costs over a 
10-vear period a t  8 percent interest. 

ous costs were $0.10; rental cosls per acre 
per year of rangeland were $0.05. The 

wmputation assumed an initial startup ws t  
of $24,900 for a 25,000 acre ranch, with a 
net income in the second and succeedillg 
years of $7,519; and an interest rate of 6 
percent per year. The annual profit was 
cap i ta l id  a t  20 pcrcet~t, $ing an 1883 
present worth of $1.11, from which was 
deducted 20 percent profit and 5 percent 
administrative and pmmotional cosls, to 
glve the net per acrc value of 50.83. 

(b) Plaintiffs' final claim utilized the 
same methodology to reach a per acre fair 
market value in 1883 of $0.83. 

(c) Defendant's rangeland valuation a p  
praisal expert (M.J. Christensen) utilized 
the range resources and livestock data pre- 
pared by defendant's grazing land expert 
(Joe Fallini) and applicd a market data 
aooroach to reach a fair market value for - a .  

rangeland of $0.52 per acre. In his report, 
Joe Fallini used virgin condition carrying 
capacities for rangeland in the award area 
obtained from 1936 dam in The Western 
Ilange (S.Doe. No. 199, 74th Cong.. 2d Sess.. 
a t  75-104), which wcre decreased 25 percent 
to reflect cstimatcs for vegetation depletion 
from ovemtocking by 1883. The rangeland 
value appraiser considered seven sales with 
carrying capacities ranging from 34 AU to 
42 AU, and ranging in price from 
$0.50/acre to $I.OO/acre. He concluded 
that an average price per acre of $0.70 was 
rcprcsentative, applir' a 25 pereent dis- 
count f r r  size (time). to reach the $0.52 per 

- -  - 
the award area a t  25 acres per head annual- 
ly (25 AU). An annual profit of w.22 per 
acre was calcula(ed from historical d a b :  
1863 fair market value of cattle Was $20.42 
per head; cattle losses were 7% percent of 
herd; cast of breeding stock was $9,740; 
cosb of raising cattle were $0.70 per head 
labor; taxes were $0.20 per head; fencing 
wsta were $0.01 per hend; and miscellane- 

Townrika 
Key Townailn 
k n d q  SuMiviaions 
~ ~ ~ d e . d  Subdivniona 
Addiliond Marimpa 
and Pind Cwntia  

Told Amage 

Value Per Acm 

8 9.75 

)rn. 
Average Sm. 
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Acres Value R r  Acre (11) I'laintiffu' lnincral cxpcrt (]I.(;. 'rc,g. 
~nzi& noni) diseuascd mineral wcallh in the "Gil;~ 

2 5 w w  and SdL River Basin Miner:rl Province" 
Other brub (Limited No indcpen,lenl (Mineral Province), an area that cncom- 

Utilily. Highwayl. Rail- [13%d the award area and 11arts of ; ~ n  
mdm) 418,633 aclditional 11 mining districts. The Mineral 

43. Mineral Enhancement 
(a) Until 1880, on completion of a trans- 

continenlal railroad, there was little devel- 
opment of Arizona Territory mineral depos- 
ib .  Early mining in Arizona Temtory was 
done by indivirlual miners who worked 
alone or in small groups, and until the re- 
turn of federal troop after the Civil War, 
hostile Indiana made work in remote mine . . 
locations dangerous. 

Investment capital became available with 
railroad transportation and the territory's 
mineral production increased dramalically. 
Bullion output doubled between I879 ant1 
1880 and again in 1881. The 1883 Report of 
the Governor of the Arizona Territory to 
the Secretary of the Inter& gave the fol- 
lowing statistics: 

"Aceording to the k s t  information at 
hand, the production of Arizona in gold 
and silver for the four yenrs endinc De- 
cember 31, 1882. was as ~ollows: 
1879. .......................... $1.942.403 

........................... lFSJ M.472.471 
1881 ........................... $8,l9S,lMi 
1882 ........................... P.29829BZ61" 

The 1W &port of the Covernor con- 
tained the following statement: 

"Our industries have improved with cle- 
velopment, although the product of our 
mines has k e n  consi~lembly less for the 
past year than lor the preceding twelve 
months. Several large bullion producing 
properties have k e n  lying idle a consider- 
able portion of the year, owing, it is stat- 
ed, to the heavy expensc of operating. 
high transportation rales, and deprecia- 

Province contained a numlwr or large mines 
and mining an.= not within thc award 
area, and most of the ~liscusuion in the 
expert's report concerns the Mincr;~l I'rov- 
ince and not the award area specifically. 
Nonc of plaintiffs' evidence shows exccp- 
Lional mining activily in the award area a t  
or near November 15, 1883. Plaintiffs' ex- 
pert, and plaintiffs' final claim, estimaic 
the mineral cnhanccmenl value of Lhc 
award area as of November 15, 1883, a t  a 
total of $19,040,000. Plaintiffs' expert I ~ Y L -  
ed the following: 

SUMMARY OF ESTIMATED MINEILAL VALUES 
FOR THE MINERAL PROVINCE 

Item Value 

I. Ssnd. gravel and crushed roek . . . .  .$ 6.XU.OOOM 
?. lmn ore . . . . . . . . . . . . . . . . . . . . . .  6.4M.DTmm 
3. h r g e  low pade capper dcposils . . .  6,000.KO00 
4. Small gold and silver miner 

(10 a1 S1m.an each) ........... 1.m.0~0 (\l) 

6. Mining claim valua . . . . . . . . . . . . .  I.(IWI,WU IIIJ 
6 Clsyr ......................... IM.MJOW) 
7. Building .tone .................. 1M.WYI.M 
8. M u  ...................... 50,m00 
9. Mica, b a n k  and fluorite . . . . . . . . .  W . m  m 
10. Tihnium and kyanite . . . . . . . . . . .  10.00000 
11. Building maleril  (primarily lime 

kiln pmducta : ................ ~O,OQOM) 
12 Mangmnat and mixellaneour 

m.1eri.ls . . . . . . . . . . . . . . . . . . . .  20,W.Oo 

TOTAL ESTIMATED VALUE !!9:0!!.% a, 
.... --..-.. 

(c) Defen~lant's mineral expert (E. O h r -  
billig) noted and discusserl 14 mining dis- 
tricts Lhat wcre conlaincd in or crusse~l the 
awanl area. Ikfendant's cxlrr t  consiclcrccl 
that only two tlivtricls (Winifred and Miner- 
al Hill) had sufficient informution available 
Lo justify an opinion on value. The othcr 
12 mining districts were found to have no 
mineral value on Novemlxr 15. IN:(.  -, ----- 

tion in the grade of the ore being treated. The Winifrd district was reportc~l L ~ I  
While the ores of Arizona are undoubted- have been discovered in 1879 or 1880, and to 
ly of a higher average grade than those have several small properlies olrneti and 
of Colorado or other localities with which ready for a mill in 1883. The relwrt found 
comparisons can be made, the expnse of that 4,000 tons of gold ore at  $'a ~ w r  ton 
mining. and es~wcially of transportation, could Iw availal~lc for mining in 1883, ; ~ t l  
is much greater." assumed 2 years to mill out the 4.000 ton 
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reserves. The report cditnates $6 per ton 
mining cost, $4 per ton hauling cost, and 
$In pcr ton milling co.tt. with $5 resulting 
pcr ton profit, or $10,W1U llcr year net profit 
for 2 years. This wns ~IiscounLed 25 per- 
cent, for the hazards trf mining, to produce 
a present value on Novcmhr  15, 1883, of 
$14,400 which, was rounded to $15,000. 
Mercury deposib werc said not to be discov- 
ered until af ter  1883 in the Winifred dis- 
trict, and the low grade, small, On! veinleb 

not permit any mineral value to 

$48,200, which he rounclcd Lo $5O,MX). h- 
fendant's expert dclmmincd that  40 p r -  
cent of the p m h c i n g  arcn of lead-zinc-Sil- 
vcr veins was within the award :Irca. With 
40 percent applied to the rb',o,m total Val- 
ue, the value of M i n e d  Hill within the 
award area became $20,000. 

Defendant's expert concluded that the 
two districts, and the entire award area. 
had a total mineral valuc on Novemlxrr 15, 
1883, of $35,000. 

44. Mineral Enhancement Dctcrnlina- 
assigned. tinn - 

In the Mineral Ilill t\islrict, 80-95 percent 
of the  patented mines were reported to In? 
outside the award area. Two mines, the  
Specie Pay and the Alice. were principal 
]tRaLions that  were discovered in appmxi- 
matcly 1877. Historical data  (P. Hamilton, 
Resou- of Arizona, a t  206-07 (1884)) -.-- 

shows that the Alice was operating with a 
five-sbmp mill in 1883 and was turning out  
over $12,000 per month, with ore averaging 
$30 per ton silver. 

Defendant's expert assumed a sustained 
capacity of 250 tons per month of $30 silver 
ore. a s t s  were $10 to mine and $10 to 
mill, with the remaining $10 for mill inshi- 
lation, mine t r ansp rh t ion ,  mads and prof- 
it. For 3,000 tons 01 ore per year. ~ F o s s  
profit was $30,000, which, when discountccl 
for 2 yean  a t  25 percent. gave a P S S  

profit  of $43,200. DctlucLion of $15,000 for 
cost of mills, roatls. and mine work resultccl 
in a net value of $Zl,'LOO. Defendant's CX- 

pert added $20,000 for lead-silver ores Lhat 
would require smelting pmeessing, to give a 
total value for the Mineral Hill district of 

0. ~ i ~ d i ~ g  NO. 23 (24 Ind.CI.Comm. 301. at 335) 
describes the boundary of the lands C X C I U S ~ V ~ ~ Y  

used snd occupied in lndian fashion by (he 
plma and Maricopa Indians as follows: 

yo-encing at the town of Gila Bend. Ari- 
zona; thence northwesterly in a straight line 
lo the peak of Face Mountain; thence north- 
easterly in a straight line to the lown of 
Wintersburg; thence northeasterly in a 
straight line to the northernmost edge of the 
White Tank Mountains; thence northeasterly 
in a straight line to the most southem edge of 
~ a k e  Pleasant; thence southeasterly in a 
straight line to the juncture of the Sail and 
Verde River* thence southeasterly In a 
straight line to Dromedary Peak thence 

-.-.. 
On Novcnllxrr 15, 1883. the value of 

known and markehl~le  minerals in the 
award area added $50,000 to the  value of 
the land. 

ANALYSIS 

Although the parties agree as  to the a p  
proximale total size of plaintiffs' aboriginal 
lands within the boundary delineaLed by the 
Commission? they disagree on the amount 
of land to  be valued in this proceeding 
(award arca). Plaintiffs originally claimed 
the  award area eont;linctl 3,312,938 acres, 
and later reviscd this figure to 3,018,338 
acres. Defendant pliiccs the net volume of 
the  award arca a t  3,297,258 acres  

The 10,409 acres of the Gila Iknd lndian 
Reservation sought Lo I r  excludd by de- 
fendant, a r e  irtclu~lul in the awarcl area 
1-usc dcfcncl:~nl h:ls take11 atitl given that  
part of plainliffs' aboriginal ter r ibry  for 
the  use of an unrelated q o u p  of Papago 
Indians. 

southerly in a straight line to the town of 
price on the Gila River, thence south-South- 
easterly in a straight line lo the peak Of Black 
Mountain; thence west-southwesler~y in a 
straight line lo the lown of Redrock: thence 
wesi.northwesterly in a straight line to Pi-- 

peak; Lhence west-northwesterly in a 
straight line to the northernmost northeast 
comer of the Papago Indian Reservation; 
thence west along the northern border of that 
resewation 10 its northwest corner; thence 
west to the peak of Table Top Mountain; 
thence west-northwesterly thrnugh Last 
llorse Tank to the point of beginning a1 Gila 
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Plaintiffs' latest award area revision sale in the o l rn  market wit11 ;l reasonal,ic 
would exclude 294,600 acres of federally time allowed lo lint1 a purchaxr buying 
adminislered land that arc  unpaknted and with knowlcclgc of all the uses ar,d prrr- 
held without a designated Iwpoue. Plain- posa  to which it is I)esL aclalltccl allCl for tiffs rely on Indian Claims Commission which it is ~ a l ) ~ b l e  hing uscul." l2 finding No. 25 for its contention that these 
acres were never and ,hneficial own- [51 Where the fair market valuc of a 
enhip of the lands was never lost,~o ~h~ large of land is 10 found a t  a - - - 

chmmission's determination that November 
15, 1883, was the date of taking was based 
on the finding that enlargement of the Gila 
River Reservalion "manifested the Govern- 
ment's intention to assert dominion over the 
entire subject tract." The record is barren 
of any indication of Government action that 
is contrary to such intention. Of the Lukl 
478,950 acres of land not patented, 104,450 
acres are federally held for designated pur- 
poses. All of the remaining 294,600 acres. 
however, have been held for nearlv 100 

remote date in the past, without an active, 
open market. the Commission and the court 
have considered a variety of factors, includ- 
ing evidence of private sales o r  auctior~ 
sales, the loeation and physical characteris- 
tics of the land, climate, the type of settlen, 
the history and development of the area, 
economic condilions, natural revourccs of 
the area, and size of the area.'= Indian land 
is valued with due regard to the highest 
and k t  use of the resources of the award 
area." 

years subject to such uses as  the United 
States may designate. In these circum- 
slances, plaintiffs' aboriginal title has been 
extinguished. All of the unpatented land. 
accordingly, is included in the 3,312,858 
acres of the award area. 

141 The measure of compensation to be 
paid to plaintiffs is the value of the award 
area on November 15, 1883. including an  
enhancement for the value of subsurface 
minerals." What is sought is the "fair 
market value," subject to the gloss given 
that  term by the Commission and by courts 
in Indian a w s ~  

Defendant argues that  the lair market 
value of the award area is not a theoretical 
or hypothetical concept but represents an 
actual selling price. A price that  "a pur- 
chaser in fair market contlitions would tnvc 
given for i t  in fact,-not what a tribunal a t  
a later date may think a purchaser would 
have been wise to give. . . " '6 

Plaintiffs value the award area on the 
basis of a realization of an ideal buyer 
operating in a p r f w t  market. Plaintiff 
postulates a single coqmrute buyer of the 
entire award area who had c o r n ~ h k  knowl- 
edge of 1111 conkmpra ry  info;malion and 

Fair market valuc is defined as  the access to professional advicc'that accurukly 
"highest price estimated in terms of mon- could predict all fulure economic trends and 
ey which land will bring if exposed for technological developments and a t  the same 

10. 24 Ind.~I.Comm. 301, at 336. Finding No. 13, Miami Tribe of Oklahoma v. United Starm 
25 issued Dec. 17. 1970, clearly defers detenni- supn note 12. 146 Ct.CI. at 450-51. 175 nation until a subsequent hearing. It reads: F.Supp. at 943; Nez Perce Tribe v. Uniled 

"25. Areas No1 Taken. It appears that Stales. 176 Ct.CI. 815. 825 (1966). cerf. denied, 
some areas within the perimeter of the subject 386 US. 984. 87 S.Ct. 1285. 18 LEd.2d 233 
lracl may be the subject of Spanish-Mexican (1967); OLoe end Missouria M D e  v. Uniled land grants. or were never taken from the Stales. 131 Ct.CI. 593. 633. 131 F.Supp. 265. plaintiffs, so the determination of such areas 290. cert. denied. 350 U.S. 848. 76 S.Ct. 82, IW will be resewed for the next proceeding in this L . E ~ .  755 (1955). case." 

12. Miami Mbe of Oklahoma v. United Stales, 15. City of New York v. Sage. 239 U.S. 57. 61, 
146 Ct.CI. 421, 450. 175 F.Supp. 926, 943 36S.Ct.25.26,M)L.W.143(19i5).  
(1959). O s a ~ e  Nalion v. United Slsfe~. 3 Ind. 
CI.Comm. UI.23!i4 (1954). 
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t ime avoid unnecessary o r  development ploit the award area as  urged by plaintiffs. 

costa and wasteful duplication of facilities. inclutling the building in 1883 of hydroeiec- 

Such a buyer would realize through master tric dams in the south central Arizona terri- 

danninn. with knowledge of all assets and tory, can neither be supported by the record 
k!pnti& to be devclowd o r  found in the  nor by reason. ,- - 

future, the highest anal best uses of the  
agricultural, townsitc, mineral and h y d m  
electrical resources so as to reap the highest 
long-term profits for i h  stockholders. In 
short, plaintiffs indulge in a speculative 
fantasy that  assumca there wns a buyer on 
Novembcr 15, 1883, that  had $270,814W 
nnd was willing to pay that  amount for 
3,312,858 acres of the Sonoran Desert in 
south central Ariwna. 

Plaintiffs cite conlmenta, in decisions in- 
volving valuation of mineral resourees in 
Indian lands. to the effect t ha t  a hypotheti- 
cal purchaser coultl have the ability to 
avoid, through common ownership, the  
wasteful exploitation of mineral resources 
t ha t  had been otrwrvcd when sites were 
mismanaged by several unrelated ant1 un- 
coordinated ownem who opc rn td  without 
g d  geologic advice." Plaintiffs misread 
these cases. 

The assumplion nf :I singlc purchaser is a 
convenience to facilitak decision. "a fig- 
ment a t  best like the ordinary prudent 
man." 1' Both this court. and the Commis- 

161 Plaintiffs misunclerstand the appli- 
cation of the  highest and best use standard. 
In valuing Indian lands, the court has re- 
quired the  land to be valucd as  a who!e in 
the light of its highest ancl best polctttial 
use, rather than by a separate appraisal of 
wmponent resources such as timber, fishcr- 
ies, townsites and Inre  land. This is to 
avoid duplication when the tract is sullject 
to multiple uses.19 This docs not preclutle, 
however, the valuation of scparate tracts 
within a larger area, with each tract being 
valued a t  i ts most profitable No case 
justifies the imagination of technological 
impmvements that  coultl not reasonably 
have been foreseen to reach an i d e a l i d  
highest and best use. The highest and best 
p l cn t i a l  uses arc thosc which are  possible 
ancl pmbahle in the context of land as  i t  
shnt ls  on the biking tlnLe ant1 k n o w l d ~  
then available. The intent is to find a 
value that  is a realistic market price, by 
taking into a m u n t  the actual market, if 
anv. for the land, actual sales, and settle- 

aion, have noted that  piecemeal exploitation ment mnds in the  area?^ 
of a large mineral resource, such as the 
arnst,,,-k ~~d~ in ~ ~ ~ ~ d ~ ,  may have kn 

The final result is an estimated value, not 

wasteful. ~ ~ i t h ~ ~ ,  however, has imposed a an  actual value. There could be no actual 
large w I e ,  unified exploitation system in buyer and actual sel.IIer of the award 

valuing a remume. ln the  cases plaintiffs area; there is no actual sclliag price for the 
cite, there is no in~licntion that  the value of award area that  needs only lo  be ferreted 
the  land was adjusted to represent a corpo- out  by a cour t  The b k  in this case is to 
r a k  purchaser or a unified develnpmenl'8 estimate what a single, hylmlhetic;rl, well- 
imagination of a corporale coloasus to ex- informed purchaser would have paid a hy- 

- 

18. UnncdStates v. Northern Paiute Nation. su. 179 Ct.CI. 473, 391 F.2d 614 (1967). cert. de- 
pra no(= 8. 183 Ct.CI. at 342-44. 393 F.2d at nied. 389 U.S. 1M6. 88 S.Ct. 771. 19 L.Ed.2d 
798-W. Hualanai Tribe v. United States. 17 839 (1968). 
..- - . 
1nd.Cl.Comm. k0. 513 (1966). 

17. Uniled States v. Northern Paiule Nation. su- 
pra note 8, 183 Ct.CI. at 345. 393 F.2d at 800. 

18. Unlted States v. Northern Paiute Nation. su- 
pra note 8; Hualapi Trik v. United Stales 

20. See ningit and Haida lndians v. United 
States, supn note 14, 181 Ct.CI. at 13748.389 
r 2A nt 783-84: Uintah and White River Bands 

supra note 18. 21. otoe and Missouria Mbe v. United Slates. 
18 See Yakima Tribe v. Unlted Stales, 158 supn nnle 13. I31 Ct.CI. a1 633. 131 F.Supp. a1 

&CI. 672. 696 (1962). Cllizen Band of Pot*- 290. 
watoml lndians of Oklahoma v. Unlted States 
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pothelical, well-informed seller for 3,312,858 
acres of Arizona land on November 15, 
1883. when each of the hypothetical dealers 
valued the lnnd a s  a whole, with a recogni- 
tion that  different tracts in the award area 
could have diffemnt most profitable uses. 

On the valuation date, the highest and 
best uses for various tracts in the awanl 
area would hnve been for agriculture, town- 
aitea, and for grazing. Land which can be 
valued as  agricultural land in the award 
area is the most valuable. 

. . 

waler, by c rop ,  using actual 1885 rcporlul 
cropping patterns and a hyp~lthetical cro1,- 
ping pattern that would more efficienily 
utilize available walcr supplies, and yrocluc- 
ed the  conclusion that 400,MK) acrcs couiil 
have Iwen irrigated under 1885 cn~pp i r~g  
patterns and 576,000 acrcs could have been 
irrigated under an ideal cropping pattern.* 
Plaintiffs' hydro lob^ expert adjuskcl his 
compulations of agricultural acreage by the 
addition of 20 p r c e n t  for fallow land-land 
that  had been subjuealed but wns not irri- - - - . . - . . . . 

Historically the Pima-Maricopns had de- gated because of crop rotation praclices. 
veloped and used highly sophisticated irri- To the 400,000 acres available under 1885 
gatd farming methods that., unless the actual cropping patterns, the expert added 
water from the Gila and the Salt  Riven 100,000 acres for fallow I;lnrl. 

peldd plentiful crops The apicul- 
I t  may be valilj that in lBgl a l l n u f J l ~ i -  turn1 areas in the mid-19th century were cal purehaer might exwL 20 percent 

Ulc concentrated along both sides of the Cila 
River from the confluence of the  Gila and 
Salt  to Sacaton. The Gila River Indian 
Reservation contains 372,022 acres that  en- 
compasr much of the land adjacent to the 
banks of the Gila. I t  was mhblished, and 
later enlarged, Lo protect the cultivated and 
irrigated lands of the Pima-Mariwpa fmm 
encroachment by while s e t t l e r s . ~  

The number of acres of agriculturnl land 
in the  award area is determined by the  
amount of water available for irrigation, 
not the acreage of arable land. The experk 
generally agree that there were appmxi- 
mately 1,265,000 acres in the award area 
tha t  muld have been used for farming with 
irrigation by gravity if water had been 
available. 

Plaintiffs' evidence on the amount or 
available agricultural land was prepared 
and presented by a hydrology expert who 
estimated the amount of water available in 
1883 in the award area from Bureau of 
Reclamation reports covering 191445 data. 
He then calculated a wnsumptive use of 

22. Gila River Pima-Maricopa lndlen Communi- 
ty v. United States. 27 Ind.CI.Comm. I I 18 
(1972). a rd .  204 Ct.CI. 137, 494 F.2d i386 
(1974). cert. denied, 419 U.S. 1021.95 S.Ct. 497. 
42 LEd2d 295 (1974). 

23. Plllnlllfs' expert also made a cornputatlon 
based on partlal rcgulaUons of streamnow it 
two hydrocleclrlc dams were erected on the 
Glla. at Buttes. and on the Salt. 11 Orme. This 

farming land would have to lie fallow each 
year. Such a purchaser, however, would 
not add i t  to the total acreage for which 
water could be expected to be available. 
The hydrology expert's calculations of 
water availability for 400,000 acres rcst on 
a tenuous analysis of 1885 cropping pat- 
terns and ussumcs ideal irrigation and 
fanning practices. To give effect to thcsc 
uncertainties, a purchaser would subtract 
the  100,000 acres for fallow land from the 
total for which water could be expected to 
be available. 

Defendant's appraisals were lrrcsentctl in 
a report by the Idaho Land & Appraisal 
Service, which included three separate re- 
ports by different individuals on: (1) the 
quantity and value of agricultural land in 
the award area; (2) range resources and 
livestwk data; and (3) minerals in Gila 
River-Pima-Maricopa tract. The Commis- 
sion's June 10, 1977. Order excluded parts 
of the report of defendant's farming cx ie r t  
pertaining to the value of irrigable land in 

exercise resulted In the conclusion adopted by 
plaintifls in their final claim. that 995.000 acres 
would be recognized as farmlands. These com- 
putations. however mathematically artistic, are 
pure speculation, as are the calculations based 
on a hypothetical cropping pattern, and are 
wlthout merit in a determination of available 
farming acreage for purposes of a sale In 1893. 
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lhe award area.u PI:~intifls' motion to  p r t ;  (b) the relwrt wm based on water 
;trike all of the agricullural land exlert'a requirements to grow alfalfa (4-6 acre-feet 
,pinion testimony and his r c p r t  in its en- per year) rather than the  an~oun l  r q u i r d  
Lirety waa denied. The excluded material is to p o w  p a i n  (2.0-2.5 acre-feet yer year); 

limited lo  the  actual conclusions of a dollar and (c) the llO@ acre estimalc was "wn- 

value for the  farmland b a s 4  on illegal o r  aiderably less than the nrea lhc  cultivalion 
noncomparable males, i t  does not extend to of which is being, or has been, attempted, 
the expd*s eonc~usion on the amount of and lena than half the area under the canals 
irrigable land." of the  Valley."" 

Defendant's expert presented a cornpila- Contemporary reports in l he  recnrd agree 

tion of historical data on agricultural lands that lhe award area in lhe 1883-1902 period 
in the area, but  there is no indimtion in hia W" not being famed to its lull P ~ ~ ~ ~ ~ ~ ~ ' .  
re,rt or -timony that his opinion is bWd W n k r  usage righu in Arizona e m u r a i d  

the  award area. o r  that  he performed an  
which waste armpounded by lhe sys- 

indc,ndent analysis of the dwuments he 
tern of small. ineffi&t, private canal mm- 

cited. The report fails Lo synthesize any of 
the dala ptesenle~ or to explain in any The 400,000 acre estimate of plaintiffs' 

manner the reasoning to reach the hy(lrology expert is the maximum irrigable 

conclusion that there were 137,500 irrigable area for farmlands that  could k justified in 
acres.  hi^ failing in tilc report wm not the  r-rd. A l lhou~h  the e x w t  factored 
rectified by the  expert's testimony. into his estimate wavk in application of 

water, and an allowance for w a k r  shortfall, 
[7] The conclusions of an  exjxr t  are  no his estimate of the minimum acreage re- 

Ix t ter  than the soundness of the reasons mains overly No recognition 
tha t  stand in support of them.s The con- was given to the small population in the 
clusion that  there were a Lola1 of 137,500 territory in 1883, and no allowance was 
irrigable acres. was derived from a 1902 made for the lack of rail transportation 
University of Arizona Agricultural Experi- directly into the Salt River Valley. Al- 

men1 Station report on the  Salt River Val- though there was recognition in c o n t e m p  
ley that  estimated 110,000 acres there coultl rary writings of the unlajqrd farming IW- 

bc "properly imgatcd." The 1902 report tenLi:11 of the area. the more popular image 
acknowledged that its conclusion was sub- of this p r t  of Arizona was of a desert 
jcct t o  the following: (;I) many years of the waslcland. Even a well-informed buyer 

cove rd  period (1868-1902) had more water would Iw: wnservalivc in cstimaLing the 
per year than the amount used in the re- amount of agricultural land in the area. 

24. The Order stated In part: 
'2. The following portions of defendant's ex- 
hibit No. P-M 107 be. and the same hereby are. 
excluded as evidence in this docket: ail of 
pages 128 and 129 except the conclusion of the 
paragraph kglnnlng on page 127; the first two 
paragraphs on page 150; all of page 151 except 
the last two paragraphs; the thirteenth through 
clghtcenlh and twenty-first printed lines on 
page 155; a11 of page 156 except the third 
printed Ilne; the third printed line on page 164: 
and Addenda pages 2 1 through 30. Counsel for 
defendant shall, within 20 days of thls order. 
conform all coples filed wilh the Commlsslon of 
sald Exhlblt No. P-M 107." 

26. The Commisslon's Order was not a final 
order, and is not b~nding In thls proceeding. 
Confederated Tribes of the Warm Springs Res- 
en.aUon of Oregon v. United States. I77 Ct.Ci. 

184, 193 (1967). American Indians Residing on 
the Maricopa-Ak Chin Reservation. 667 F.2d 
980 at 985 (Ct.C1.1981), cen. denied, 456 U.S. 
989, 102 S.CL 2269. 73 LEd.2d 1284. 1982; 
Navajo Tribe of Indians v. United Stales. 220 
Ct.CI. 117. 123-25. 597 F.2d 1362. 136566 
(1979). Review of the record d i sc to~s  that the 
Order was carefully tailored to meet the 0bjec- 
(ion of improper reliance on noncomparable 
sales and was correct as a matter of law. It 1s 
adofled. 

26. Fehrs v. United Slates, 223 Ct.CI. 488. 508. 
620 F.2d 255, 265 (1980). 

27. A.J. McClatchic. Ulilizin~ Olrr Water Snip- 
ply, Unlv. of Arizona Agricultural Experiment 
Station. Bull. No. 43. at 105-06 (1902). 

GILA RIVER I'IMA-MAILICOPA INDIAN COMMUNITY v. US. 
CltruZCLU. I2  ( I W )  

3 1 
The final determination that  300,000 

acres in the award area is to be valued as  
agricultural land, lakes into account the 
exaggerations in the malhcmatics of plain- 
tiffs' expert and makes an appropriate ad- 
justment for 100,000 acres of fallow land. 
The 800,000 acre figure is not inconsistent 
with the 131,500 acre estimate of defend- 
ant's expert when that figure is adjusted 
for water requirements lo grow grains 
rather than to grow alfalfa. 

The reccrd contains a wide range of pos- 
sible priees per acre for farmland. Plain- 
tiffs' appraiser found a net per acre price of 
$16.07 by the market comparison method, 
and a net price of $61.88 on an  income 
approach appraisal. Plaintiffs' final claim 
uses an "adjusted" income approach to de- 
rive six different per acre values ranging 
from $490 Lo $146.20. 

Evidence in the record on the value of the 
agricultural land includes eontemporary 
publications, historical analyses, and the re- 
ports of plaintiffs' appraisal experts. 
Plaintiffs also adduced information on the 
value of land in Riverside, California. 
Plaintiffs' theory is that Riverside, Califor- 
nia, and the award area in 1983 physically 
and economically were comparable, and 
tha t  the price of land in Riverside was what 
land in the award area would have aold for 
if Government interferenee were absent 

The opinion on agriculturnl land value of 
defendant's appraisal expert was stricken; 
defendant's final estimate was $7.50 per 
acre. Defendant relied on historical doeu- 
ments offered by both parties and on evi- 
dence of salea of land in and amund the 

28. Nez Perce Tribe v. United Stales. supra note 
13. 176 Ct.CI. at 822-23; Sac and Fox Tribe of 
Indians of Oklahoma v. United States. 167 
Ct.CI. 710. 71C15. 340 F.2d 368. 370 (1964): 
Yankfon Sioux Tribe v. United Stales, supra 
note 8. 

29. Oloe and Missouri. Tribe v. United States. 
supra note 13. I31 CtCI. at 834. I31 F.Supp. at 
29W01. 

30.. Miami Tribe of Oklahoma v. United States, 
supn  nole 12. 

31. Miami Tribe of Oklahoma v. United Srates. 
supra note 12; Miami Tribe of Oklahoma v. 
Unlled Sfates. 150 Ct.CI. 725. 733,281 F.2d 202. 

-award area of Mexican and Spanish Ian,! 
granls, railroad land sales, and land sold by 
thc United States Governmcn~. 

181 Use of actual sillcs in an cqwn nl::r- 
kct is the preferred method to value I;lnd.zU 
Evidence relative lo actual, legal s;~les of 
agricultural lancl in the award area prior to 
November 16. 1883, and of sales of cornj~a- 
rable land adjacent Lo or nearby the award 
area is limited. In thcse circumstances rc- 
sor t  must be made to olher relevant iac- 
tors.n Comment on the relevance and use- 
fulness of the available evidence is in orc!cr. 

19, 101 Evidencc of sales of Mexiem :mtl 
Spanish land grants and of railroad la td  in 
and amund the award area is of little value 
because the sellers could not guarantee ti- 
Lle. This was known to purchascn at  the  
time. Defendant's evidence of land availa- 
ble throughout the wcstcrn Un i~ed  S1at1:s. 
in the absence of a showinl: that such Is;d 
was comparable and comlwtitivc 111 land in 
the award area. is irrclcvant in this valua- 
tion." There is no evitlencc th;tL the liln~l 
market in souihern Arizona was saturate~l,  
and that there would be no markcl for land 
in the award areaJ1 

111-131 Standing alone, priccs a t  wl~ic l~ 
nearby comparable government land, or 
railroad land, sold are not sufficient to ea- 
bablish Lhe value oI I;uncls in the award arca. 
l'ublic lancl salcs were a t  nominal, govern- 
ment contn~llcd priccs Lo lurthcr pu1)lic mi- 
gration policy." lleliance on statutory 
p r i m  is an act of last resort, when no other 
evidence is available to make a valuation." 

206-07 (1960), cert denied, 366 U.S. 924, 81 
S.Ct. 1350. 6 LEd.2d 383 (1961). 

32. Oloe and hfissot~ria Tribe v. United States. 
supra nole 13; Miami Tribe of Oklahoma v 
United States, supra note 12; Absentee Shaw 
nee v. United Stales. 6 1nd.CI.Comm. 377, 406 
(1958). modlf~ed and sWd, 151 Ct.CI. 700 
(1960). cerl. denied 366 U S  924.81 S.Ct. 1350, 
6 L.Ed.2d 383 (1961). 

33. New York Indians v. Vnil~d Sln~cs. 170 1J.Q 
I. 18 S.Ct. 531. 42 L.Ed. 827. and 614 (18117): 
Miaml Tribe of Oklahoma v. United Sielrs. 
supra note 12. 
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1;itds had a fair markot value on the taking 
clnle of $0.75 per acre. This gives effect t o  
1he.slightly better quality forage that  was 
available in 1883, and Lo sales nearer in 
time to November 15. 1883. After a 20 
percent discount is applied because of the  
relatively large size of the area to  be sold. 
the net value is delermined to be $0.60 per 
acre. 

[I?] Plaintiffs are entitled to recover 
the fair market value of the mineral con- 
tent  of the award area." Plaintiffs have 
the  burden, however, to establish by factual 
pmof that  removal of the  minerals in the 
award area on the  award date would be a 
profitable venture not involving exorbitant 
expense. Mining in unexplored areas is 
speculative in nalurc, and fac(nn, to I= 
considered are  (1) Lhc nl~sence o r  prcacncc 
of existing praduction, :~nd the (2) cog1 of 
development, removal and transportation of 
the  minera1s.u Failure to establish pro- 
spective profits hy arreptable pmof results 
in mere speculation about future use, which 
is no basis for valuing pro pert^.^ 

I191 The mere presence of a mineral 
does not prove a market o r  a value for i t u  
The mineral must be shown to have a use 
and be worth mining ewnomically a t  the  
award date. 

Plaintiffs' mineral value expert ignores 
1883 market conditions and erects a struc- 
ture  based largely on mining activity that 
occurred largely ouiaide the award area and 
substantially after the relevant valuation 
date. His report a s sumn use of processes 
not available in 1883, and the existence of 
markets f a r  beyond those in being a t  that  
time. Values were derived by multiplying 
tons times dollars, a practice which gives a 
value to the owner but does not necessarily 
give a measure of market value. Of the 

42. Citizen Band of Polawalomi Indians of Okla- 
homa v. United Stales, supra note 19. 

41. Tllngit and Haida Indians v. United Stales. 
supra note 14, 182 Ct.CI. at 148. 388 F.2d at 
790. 

U. OIsen v. Unlted Stares. 292 US. 246. 54 
S.Ct. 7M. 78 LEd. 1236 (1934). 

minerals discussed. many were not shown Lo 
be mined in the award area in 1883, and a 
market in the award area for other miner- 
als prior lo  the  turn of the century was not 
established. Valuations appear to rest on a 
modem knowledge of mineral uses and min- 
ing." While substantial tliscounta were a p  
plied, no basis was offered to support such 
diseounla. 

[I91 Plaintiffs' expert assumes the ex- 
istence of minerals in the award area from 
the  presence of certain geographic features. 
The prwence of these features in the award 
area is questionable. Moreover, existence 
of potential mineral s ika  or conditions fa- 
vorable t . .  mineral presence is an insuffi- 
cicnt hasis Lo cslal~lish mineral value. To 
IwoIwsc a vnluc for minerals not tlemonslra- 
bly presenl, is impermissible SpculaLi~n." 

Defendant's mineral value expert relied 
on reporb of actual mineral producUon, 
which is a betler indicator of the extra 
value a knowledgeable purchaser would pay 
for the mineral wealth of the a r e a  De- 
fendant's appraisal. however, is limited by a 
lack of a clearly staled rational for its wn-  
clusions on the  amount of ore present and 
the  costs of mining. 

(201 On the basis of the record in this 
case, i t  is concluded that the minerals 
known to be present and marketable in 
1883 enhanced the value of the award area 
by 550,m. 

The total value of the award area, accord- 
ingly, on November 15, 1883, was: 

46. Mills v. United Slates. 363 F2d 78. 81 
(CAE. 1966). 

4& United Staler v. Land in Dry Bed of Rosa- 
mond Lake. C.lifornfs. 143 FSupp. 314. 322 
(S.D.Ca1.1956). 

47. Georgia Kaolin Co. v. United Stales. 214 
F.Zd 264. 286 (C.A5). cert. denled. 348 U.S. 
914. 75 S.U. 294.99 LEd. 716 (19%). 

T.W.P. CO. v. UNITEU STATES 
C I I ~  u 2 a c L  JS ( 1 ~ 8 2 )  

Other h n d a  (1.imiLcd Utility. (no indepn- 
H!hray., Rail-&) dent vd- 

u d  
Mineral Enhanccmenl 
TOTAL 

M 
m=w 

CONCLUSION 
Upon the foregoing findings of fact and 

opinion, the court concludes as  a matter of 
law that plaintiffa are  entitled to recover 
and that, as of November 15, 1883, the total 
value of plaintiffs' aboriginal lands was five 
million five hundred and twenty-nine thou- 
sand three hundred and thirty-nine dollars 
($5,529,339). This award is subject to any 
offsets defendant may establish in subse- 
quent proceedings. 

Right of the parties to obtain review of 
this decision is compliwtd by the statutory 
changes involved in the transfer of the 
claims in this m e  from the Indian Claims 
Commission to the United Staka Court of 
Claims and the subsequent transfer to this 
courte In view of this ambiguity, it is 
orderedithat this is an interlocutory decision 
and, pursuant Lo 28 U.S.C. 5 129Z(d)(2), i t  is 
found that this proceeding involves a con- 
trolling question of law with r e s ~ e c t  to 
which there  is a substantial gmund :or dif- 
ference of opinion and an immediate appeal 
may materially advance the  ultimate termi- 
nation of this litigation. 

T.W.P. COMPANY, Plaintiff, 

v. 

The UNITED STATES, Defendant. 

No. 4B440C. 

United Stales Claims Court  

Dee 9. 1982. 

Contractor, who was awarded contract 
for painting dormitories a t  Air Force base, 

(8. See lndlan Claims Commission Act of 1946 
25 U.S.C. $0 70s. 70v and 7Ov-J. ar amendei 
by PubL No. 94465. 5 2. 90 Stat. 1990. and 
furihcr #mended, by Federal Courts lmprove- 
mcnt Act of 1982. Pub.L No. 97-la. 0 149 

brought claim for additional work for ali- 
plying second coat of paint to certain areas 
and for painting window frames and haLI1- 
room doors. The Claims Court, Kozinslri, 
Chief Judge, held that read as  n whole, 
contract did not limit contractor's obligation 
to apply only one coat of paint o r  to ex- 
clude window frames and bathroom doom. 

Judgment for Government. 

United States -70(21) 
Under contract for painting Air Force 

base dormitories, contracting officer did not 
abuse his discretion in requiring contractor 
to' apply second coat of paint in certain 
areas and in requiring contraclor Lo paint 
window frames ant1 1)alhroom d a m  with- 
out additional compensation where con- 
tract, read as a whole, did not limit contrac- 
tor's ol~ligation merely lo  apply one coat of 
paint and where exclusion of certain sur- 
faces from painting did not include window 
frames and bathroom doors, and thus con- 
tractor wa3 not entitled to additional ccm- 
pensation for the work. 

Horst Bendzulla. T.W.P. Co.. pm se. 

Kathleen A. Flynn, with whom was Asst. 
Atty. Gen.. J. Paul McCrath, Washington, 
D.C., for defendant. , 

MEMORANDUM O F  DECISION 

KOZINSKI, Chief Judge. 

This is a case of contract interprelntion. 
At  issue is whether contract F04699 78 
C0214, which called for painting certain 
clonnilories a t  McClellan Air Force Rme. 
r e q u i d  plaintiff T.W.P. (1) to provide a 
second coat of p i n t  where cornplete cover- 
age  was not achieved with the first coat, 
and (2) Lo paint winclow frames and (loom in 
addition Lo walls and ceilings. Plaintiff 

and 403. 96 Stat. 46: see also 2R U.S.C. 
51  1292(d)(2). 1295(aM3). 2505, and 2517(b). a s  
amended by the Federal Courts Improvement 
Act of 1982. 5s I25(a). 127(a). 139td) and (k). 
96 Stat. 36. 37. 38. 42. 43. 


