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OPINION OF THE COMMISSION 

Kuykendall, Chairman, delivered the opinion of the Commission. 

On December 10, 1976, the defendant filed herein a "Motion for 

Summary Determination," wherein an order was sought determining that 

the United States: 

11 . . . may not be required to compensate the Navajo Tribe for 
the aboriginal title lands of the Navajo Tribe to which the 
United States extinguished plaintiff's title pursuant to the 
Treaty of June 1, 1868, 15 Stat. 667, 2 Kappler 1015, but 
which the United Stares subsequently returned to the Navajo 
Tribe." 

The crux of defendant's argument in support of its motion is that 

the plaint iff tribe in i r  s original petition specifically and unequivocally 
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disclaimed any recovery f o r  those  abor ig ina l  t i t l e  l ands  subsequent ly 

re turned  t o  t h e  t r i b e  and t h a t  any at tempt  t o  seek a  recovery f o r  t h e  

re turned  lands  a t  t h i s  s t a g e  of t h e  proceedings would be a  new c la im 

t h a t  i s  barred by t h e  j u r i s d i c t i o n a l  l i m i t a t i o n s  imposed under s e c t i o n  

12  of t he  Indian  C l a i m s  Commission A c t  ( 2 5  U.S.C. 70k). 

On January 18, 1977, t h e  p l a i n t i f f  t r i b e  responded i n  oppos i t i on  

t o  defendant ' s motion a l l e g i n g  among o t h e r  t h ings  t h a t  a  c l a r i f y i n g  

amendment t o  t h e  o r i g i n a l  p e t i t i o n  which was f i l e d  i n  1954 relates back 

t o  t h e  o r i g i n a l  p e t i t i o n  and sets t h e  o v e r a l l  c la im i n  proper  prospec t ive ;  

thus ,  according t o  t h e  p l a i n t i f f ,  

"The language i n  t h e  o r i g i n a l  p e t i t i o n  upon which t h e  defendant  
bases  i ts  j u r i s d i c t i o n a l  argument, i n  e f f e c t  conceded as o f f s e t s ,  
a l l  lands which were re turned  t o  t he  p l a i n t i f f  a f t e r  1868." &/, 

and, s i n c e  t h e  1954 amendment d id  not  conta in  any such d i sc l a imer  

wi th  r e spec t  t o  those  abor ig ina l  t i t l e  lands  subsequent ly re turned  t o  

t h e  p l a i n t i f f  t r i b e ,  

"No claim was thus  added; t h e  only  e f f e c t  o f  t h e  amendment was 
t o  r e q u i r e  t h e  defendant t o  prove any o f f s e t s  i t  might later 
claim." - 21 

The p l a i n t i f f  o f f e red  t h e  f u r t h e r  argument t h a t  i f  t h e  1954 

amended p e t i t i o n  d id  i n  f a c t  add a  claim no t  exp res s ly  de l inea t ed  i n  

t he  o r i g i n a l  p e t i t i o n ,  t h e r e  was adequate n o t i c e  from t h e  language i n  

t h e  o r i g i n a l  p e t i t i o n  t o  app ra i se  t he  defendant -of  t h e  gene ra l  f a c t  

1/ P. 6,  " P l a i n t i f f ' s  Response t o  ~ e f e n d a n t k  Motion f o r  Summary - 
Determination." 

21 Ib id .  - 



which would g i v e  r i s e  t o  t h e  subsequent  claim--.hence t h e r e  i s  no 

want o f  j u r i s d i c t i o n  and t h e  m a t t e r  f a l l s  s q u a r e l y  w i t h i n  t h e  r u l e  l a i d  
31  - 

down i n  Snoqualmie T r i b e  of I n d i a n s  v.  Unfted S t a t e s .  

F u r t h e r  r e s p o n s e s  by t h e  p a r t i e s  have added l i t t l e  i f  a n y t h i n g  t o  

t h e  above p o s i t i o n s  and we need not r e f e r  t o  them. 

Both s i d e s  r e c o g n i z e  t h a t  t he  key t o  r e s o l v i n g  t h i s  matter is t h e  

ques t ion  of j u r s i d i c t i o n .  Accordingly ,  we s h a l l  look  c a r e f u l l y  a t  t h e  

language i n  t h e  o r i g i n a l  p e t l t i o n  that was f i l e d  h e r e i n  by t h e  p l a i n t i f f  

on August 8,  1951,  and t h e  sequence of  e v e n t s  t h a t  t r a n s p i r e d  t h e r e a f t e r  : 

P l a i n t i f f ' s  o r i g i n a l  t y p e w r i t t e n  p e t i t i o n  sought  r e c o v e r y  on t h r e e  

counts w i t h  judgment be ing  reques ted  as fo l lows :  

WHEREFORE, p e t i t i o n e r  p r a y s  judgment a g a i n s t  t h e  United 
S t a t e s  i n  t h e  amount of t h e  f a i r  v a l u e  of t h e  l a n d s  and 
i n t e r e s t  i n  l a n d s ,  wrongfu l ly  t a k e n  from p e t i t i o n e r ,  a s  
d e s c r i b e d  i n  S e c t i n n  5 h e r e o f ,  s a v i n g  and e x c e p t i n g  on1  
those  l a n d s  p _ a r t i n l l y  -- r e s t o r e d  l o  t h e  p e t i t i o n e r  embraAd 
w i t h i n  i t s  p r e s e n t  r e s e r v a t i o n ,  . . . 

(a)  That  thc! s a i d  Tre,lty of 1868 and e a c h  and e v e r y  
p r o v i s i o n  t h e r e o f  i s  i n v a l i d  and v o i d  on t h e  grounds of 
f r a u d ,  d u r e s s ,  unconscionable  c o n s i d e r a t i o n  and u n i l a t e r a l  
mis take ;  t h a t  t h e  l a n d s  d e s c r i b e d  i n  S e c t i o n  5 o f  Count 0ne 
o t h e r  than t h o s e  embraced wi th& t h e  p r e s e n t  Navajo R e s e r v a t i o n ,  
were wrongfull-y s e i z e d  and taken from p e t i t i o n e r  by s a i d  
f raud  and d u r e s s .  
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WHEREFORE, p e t i t i o n e r  prays t h a t  the  Commission e n t e r  
judgment a g a i n s t  t h e  respondent f o r  t h e  f a i r  and j u s t  va lue  

. . . .  
WHEREFORE, p e t i t i o n e r  prays judgment a g a i n s t  t h e  United L I ~  

S t a t e s  i n  t h e  amount of t h e  f a i r  va lue  of t h e  l ands  descr ibed  i 
i n  Sec t ion  5 of Count h e .  saving and except ing  only  those  

On September 1, 1954, (o s t ens ib ly  f o r  t h e  purpose of complying 

wi th  t h e    om mission's r u l e  governing t h e  f i l i n g  of  p r i n t e d  p e t i t i o n s )  

t h e  p l a i n t i f f  f i l e d  an "Amended P e t i t i o n "  s e t t i n g  f o r t h  anew the  causes 

of a c t i o n s  enmera t ed  i n  t h e  o r i g i n a l  p e t i t i o n  b u t  wi th  cons iderable  4 

less verbiage.  Missing from t h e  prayer  f o r  r e l i e f  was t h e  d e l i m i t i n g  

language r e l a t i v e  t o  any c la im t o  the a b o r i g i n a l  l ands  subsequent ly 

re turned  t o  t he  Navajo Tribe : 

"Wherefore, p e t i t i o n e r  prays  f o r  a de termina t ion  t h a t  
p e t i t i o n e r  i s  e n t i t l e d  t o  recover:  

I 

1. J u s t  compensation under t h e  F i f t h  Amendment f o r  - 4 

t h e  land descr ibed  i n  paragraph No. 5 of t h i s  
p e t i t i o n  taken by t h e  United S t a t e s ,  o r ,  i f  t h a t  

2.  For t he  f a i r  va lue  of t h e  land descr ibed  i n  c 
paragraph No. 5 of t h i s  p e t i t i o n  ceded t o  t h e  2 "r 

United S t a t e s  under the  Treaty of June 1, 1868, 

3. For such f u r t h e r  i -a l ief  as i n  consonant w i t h  & S  

may deem jus t . "  4 /  

4 /  P. 7 ,  8 - Amended P e t i t i o a ,  September 1, 1954. -- 
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On September 6 ,  1954, the  Commission conducted an i n i t i a l  hearing 

i n  t h i s  docket:. A t  t h a t  time, p l a i n t i f f ' s  counsel ,  M r .  L i t t e l l ,  out l ined 

the h i s t o r i c a l  events  leading up t o  the  June 1, 1868 Navajo Treaty of 
5 /  - 

Cession. In  cementing upon the  need of a d d i t i o n a l  land f o r  the  

Navajos following the  1868 Treaty,  M r .  L i t t e l l  s t a t e d  the  following: 

It was subsequently necessary t o  expand t h e  r e se rva t ion  
which was done by executive o rde r ,  a l l  of which with one 
exception which need not be discussed here  but i n  t h e  l e g a l  
aspect  of t h e  case  w i l l  be thoroughly discussed,  a l l  of 
which were confirmed by a c t s  of Congress so t h a t  the  boundary 
l i n e  confirms t h i s  t e r r i t o r y ,  ( i l l u s t r a t i n g )  which now 
embraces the  present  reservat ion  and f o r  the  purpose of our 
claim we have therefore  vade no claim f o r  an a r e a  removed 
from the Navajos i f  any por t ion of it were res tored  by these  
executive o rde r s ,  which they were i n  l a t e r  years .  

So t h a t  the  claim which l i e s  before the  Court, roughly 
speaking, i s  the  d i f fe rence  between the lands  which were 
occupied by the  Navajos and held f irmly and under con t ro l  
by them and r e f l e c t e d  i n  t h e  black l i n e  of t h i s  map and the  
present authorized areas of Navajo occupancy. 9 

On January 25,  1960, a t  a hearing involving the  overlapping 

aboriginal  t i t l e  cla%ms of the  Navajo and Hopi t r i b e s  of Indians,  counsel 

for  the  Navajo p l a i n t i f f ,  M r .  Sonosky, again i d e n t i f i e d  f o r  t h e  ~ommissicsn's 

benefit the extent  of the  Navajo abor ig inal  t i t l e  claim a s  pleaded i n  

th i s  docket; 

19 On t h i s  map which 1 w i l l  i d e n t i f y  f o r  t h i s  purpose a s  p l a i n t i f f ' s  
exhibt 510 f o r  i d e n t i f i c a t i o u ,  there  is out l ined i n  black on 
the ex te r io r  the  extent of t h e  amount of the  Navajo claim. 

.e map al luded t o  by M r .  L i t t e l l  
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. . . Ics ide  of the  black l i n e  there  is  define1 d i n  red the  
ex te r io r  boundaries of the Navajo Reservation, which i s  
not a p a r t  of t h i s  claim. 

The Commission w i l l  no t i ce  on the same map m a l l  a reas  
defined i n  red over on the  eas te rn  sec t ion  near s t a t i o n s  17, 
18, 19, and 20. These, too, are part of the  Navajo Reservation 
and a r e  not  a p a r t  of the  claim. 

The Commission w i l l  a l s o  not ice  on the  same map a reas  
defined i n  green. These a r e  s u b s t a n t i a l l y  the Spanish grant  
areas ,  a reas  f o r  which the Spanish or  Mexican Government 
issued grants .  

In  t h i s  case the  Nrrvajas make no claim f o r  those a r e a s  
covered by the  grants .  

The t o t a l  acreage covered in these  e x t e r i o r  boundaries, 
the  gross acreage without any exceptions, is approximately 
40,850,000 acres .  We deduct from tha t  t h e  17,034,000 a c r e s  
which represents  the  Navajo Reservation and the  Spanish land 
grants  which a r e  not a p a r t  of the claim. Therefore, t h a t  
leaves  within t h e  claimed area  approximately 23,817,000 
acres .  These acreage f igures  a r e  approximate. 

This  case i s  one of t h e  common garden v a r i e t y  t h a t  the  
Commission has had before i t  scores  sf times. It is an 
unconscionable considerat ion case based on the  Treaty of 1868 
between the  United S t a t e s  and the  Navajo Tribe." 

Later on, i n  the course of f u r t h e r  hearings on t h e  Hopi-Navajo 

overlapping abor ig inal  e f t l e  claims, we  f h d  add i t iona l  confirmation 

of t h e  extent of t h e  Navajo claim i n  the ealloquy between Commissioner 

Scot t ,  then presiding,  and Pir. L i t t e l l ,  the Navajo counsel: 

-.--.- - 
7/ P. 24, 25, Transcript  of January 25, P950. -- 

"Comissioner Scot t :  . . . .Of course the Navajo a r e  not  
praying i n  t h e i r  p e t i t i o n  t o  be  paid fo r  the area  of t h e  
Reservation because they now have t h a t .  
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"Mr. L i t t e l l :  This  is  r i g h t .  This is  what I w a s  going t o  
expla in .  8/ 

and f f n a l l y  

"Mr. L i t t e l l :  . . . .This is t h e  ou te r  claim a s  I read t h e  
legend of t h e  a b o r i g i n a l  c la im of  the  Navajos. This  is t h e  
present  e x t e n t  i f  t h e  Navajo Reservation sub jec t  t o  t h e  
d i s p u t e  over t h e  Hopi Executive Order a r e a  of about two 
and a ha l f  m i l l i o n  a c r e s  i n  t he  h e a r t  of i t .  

Leaving t h a t  ou t  of t he  p i c t u r e ,  our  claim was f o r  t he  
d i f f e r e n c e  between t h e  present  r e s e r v a t i o n  and the 
ou t s ide .  . . . I 1  91 - 
(?n June 29,  1970, t h e  Commission issued i ts  f ind ings  of f a c t ,  

opinion, and i n t e r l o c u t o r y  o rde r  i n  t h i s  docket wherein i t  determined 

the  ex ten t  of t he  Navajo Tr ibe ' s  a b o r i g i n a l  t i t l e  l ands  as of t h e  
10/  - 

e f f e c t i v e  d a t e  of t h e  June 1, 1868 Treaty of Cession. The boundaries 

of the p l a i n t i f f ' s  a b o r i g i n a l  land holdings a s  determined by t h e  

Commission a r e  s e t  f o r t h  i n  d e t a i l  i n  the  Commission's f i n d i n g  of f a c t  
111 - 

No. 17. I n  f i n d i n g  of f a c t  No. 18 ,  the  Commission excluded from t h e  

abor ig ina l  t i t l e  lands c e r t a i n  Spanish and Mexican land g r a n t s  s i t u a t e d  

e i t h e r  whole o r  i n  p a r t  w i t h i n  the  boundaries of s a id  a b o r i g i n a l  
12 / - 

lands. We ordered t h a t  t h e  c a s e  proceed f o r  a de te rmina t ion  of 

t i t l e  

t he  

81 P. 7715 - Transc r ip t  of October 20, 1961. - 
91 P. 7716 - I b i d .  - 

1 2 /  I b i d ,  p .  2 7 3 ,  274 .  The Navajo Tr5be d id  not  have a b o r i g i n a l  t i t l e  t o  - 
lands s i t u a t e d  vichin t he  boundaries of t h e  Spanish and Mexican land 

grants  as  of the e f f e c t i v e  d a t e  of the 1868 Treaty of Cession. Thas, they 
are autorrat ical ly  excluded from the abor ig ina l  t i t l e  a r ea .  
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acreage and the  1868 f a i r  market va lue  of t h e  a r e a  awarded t o  plaintif 

t r i b e ,  t he  cons ide ra t ion  paid by the  United S t a t e s  f o r  s a i d  lands and 

" a l l  o t h e r  i s sued  [ s i c ]  determinat ion of t h e  e x t e n t  of  
defendant ' s  l i a b i l i t y  t o  t h e  p l a i n t i f f  t r i b e .  I '  s/ 
We t h i n k  t h e  record suppor ts  t he  de fendan t ' s  motion t o  the  effect 

t h a t  t h e  p l a i n t i f f ' s  c laim i n  t h i s  docket is  l i m i t e d  t o  a recovery for 

those  a b o r i g i n a l  t i t l e  lands - not  re turned  t o  t he  Navajo Tr ibe  following 

the  1868 Treaty of Cession. Tn o t h e r  words, the  p re sen t  Navajo Resentatk 

is  not a p a r t  of p l a i n t i f f ' s  a b o r i g i n a l  t i t l e  c laim i n  t h i s  docket. ~h~ 

record f u r t h e r  shows t h a t  t h i s  has  been t h e  c l e a r  understanding of the 

p a r t i e s  and Commission u n t i l  questioned now by p l a i n t i f f ' s  present  

counsel.  

While t he  Commission i s  not  persuaded by p l a i n t i f f ' s  contentions 

t h a t  a claim f o r  the  a b o r i g i n a l  t i t l e  l ands  w i t h i n  t h e  Navajo Reservati 

i s  s t i l l  viable? we w i l l  comment b r i e f l y  on s e v e r a l  p o i n t s  r a i s ed  i n  

p l a i n t i f f ' s  response t o  defendant ' s  motion f o r  summary determination. 

I n i t i a l l y  p l a i n t i f f  s t a t e s  t h a t  t he  "award a rea"  a s  de l inea ted  

i n  t h e  C o m i s s i o c ' s  1970 a b o r i g i n a l  t i t l e  d e c i s i o n  i s  t h e  law of the 

case ,  and s i n c e  t h i s  "award area" included a b o r i g i n a l  t i t l e , l a n d s  

wi th in  t h e  Navajo Reservat ion,  p l a i n t i f f  i s  e n t i t l e d  t o  recover  f o r  th 

e n t i r e  a r e a .  While, we agree  t h a t  t h e  1970 a b o r i g i n a l  t i t l e  

dec i s ion  i s  the  l a w  of case ,  we do not  agree  t h a t  our d e l i n e a t i o n  of 

t h e  1868 abo r ig ina l  h o l d i n g s  of t h e  Navajo Tr ibe  i s  t h e  "award a rea*  
I1 

- 

-. ---- 

13/ 23 Ind.  C1. Comm. 244, 276, -- 
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As t h e  Commission ind ica t ed  e a r l i e r  i n  i t s  opinion i n  t h e  1970 dec i s ion ,  

t h e  "prime i s sue"  was t h e  e x t e n t  of Navajo abor ig ina l  t i t l e  lands as of 

June 29, 1868, t h e  e f f e c t i v e  d a t e  of t h e  Navajo Treaty of Cession. The 

determinat ion of t h e  a c t u a l  acreage of t h e  award a r e a  was one of t h e  

i s sues  t o  be determined a t  t h e  va lue  phase of t h i s  case.  

In  t h e  i n s t a n t  case ,  t h e  n e t  "award a rea"  sub jec t  t o  eva lua t ion  

is  t h e  1868 a b o r i g i n a l  t i t l e  a r e a  l e s s  c e r t a i n  exclusions;  i .e. t h e  

Spanish o r  Mexican land g r a n t s  and t h e  p re sen t  Navajo 

P l a i n t i f f  f u r t h e r  contends,  a s  i nd ica t ed  e a r l i e r  

t h a t  t he  Commission had t h e  r e q u i s i t e  j u r i s d i c t i o n  t o  

4 
Reservation. 

i n  t h i s  opfnion,  

consider  

p l a i n t i f f ' s  1954 amended p e t i t i o n .  This  is  t r u e  provided no new 

cause of a c t i o n  was presented.  As i nd i ca t ed  e a r l i e r  t he  defendant  and 

the Commission were reassured  by the  p l a i n t i f f  on seve ra l  occasions 

t h a t  t h e  1954 amended p e t i t i o n  was no t  intended t o  a l t e r  t h e  scope of 

the  a b o r i g i n a l  t i t l e  claim s p e l l e d  ou t  i n  t h e  o r i g i n a l  p e t i t i o n .  To 

avoid the  obvious, t h e  p l a i n t i f f ' s  p re sen t  counsel would have t h e  

Cormnission cons t rue  t h e  language i n  t h e  o r i g i n a l  p e t i t i o n  a s  accomplish- 

ing the  purpose of t h e  1954 amended p e t i t i o n  on t h e  b a s i s  t h a t  p l a i n t i f f ' s  

former counsel ,  Mr. L i t t e l l ,  "misspoke h imsel f , "  and, by d isc la iming  

the Navajo Reservat ion lands i n  t h e  o r i g i n a l  p e t i t i o n ,  Mr. L i t t e l l  w a s  

merely conceding o f f s e t s .  

Of course,  t h e  more recent developments i n  t h e  law of o f f s e t s  t h a t  

a r e  more f avo rab le  t o  p l a i n t i ~ : f  were n o t  a v a i l a b l e  t o  M r .  L i t t e l l  when 
r w  -.." 

he f i l e d  h i s  1951 p e t i t i o n ,  R - i l e  p l a i n t i f f ' s  p resent  counsel  has  t h e  

--YmlY___ .------- 
141 United Staces v .  P ~ e b Z r  De Zia, e t  a l . ,  200 C t .  C 1 .  601 (1973)~ - 
af f i rming  i n  p a r t ,  reversing i n  p a r t ,  and remanding Docket NO-  137, 26 
Ind. C1. corn ,  218 (1971), 2 1  Ind. C1. Comm. 316 (1969). 
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advantage of h inds igh t ,  we f i n d  M r .  L i t t e l l ' s  handl ing  of t h e  ma t t e r  of 

the  Navajo Reservat ion l ands  a s  a  p o t e n t i a l  o f f s e t  a g a i n s t  h i s  abo r ig ina l  

t i t l e  c laim no t  t o  be unreasonable cons ider ing  the  a p p l i c a b l e  c a s e  l a w  

on o f f s e t s  i n  1951. 

F i n a l l y ,  p l a i n t i f f  contends t h a t ,  even i f  t h e  1954 amended p e t i t i o n  

added a  claim not  s p e c i f i c a l l y  set f o r t h  i n  the  o r i g i n a l  p e t i t i o n ,  the  

f a c t s  i n  t h i s  ca se  c a l l  f o r  an  a p p l i c a t i o n  of the  Snoqualmie r u l e  which 
1 51 

permi ts  a  p o s t  August 13, 1951- amendment t o  r e l a t e  back t o  t h e  

o r i g i n a l  p e t i t i o n .  Snoqualmie Tr ibe  of Indians  v. United S t a t e s ,  supra.  

I n  Snoqualmie, t h e  cou r t  allowed a  p o s t  1951 amendment t o  a n  

o r i g i n a l  t imely  f i l e d  p e t i t i o n  on the  b a s i s  t h a t  t h e  broad language of 

t h e  o r i g i n a l  p e t i t i o n  and the  f a c t  s i t u a t i o n  generated t h e r e i n  gave 

s u f f i c i e n t  n o t i c e  t o  t h e  defendant t h a t  i t  might have t o  defend a g a i n s t  

t h e  claim s e t  f o r t h  i n  t h e  subsequent amendment. Therefore ,  t h e  

amendment r e l a t e s  back t o  t h e  o r i g i n a l  p e t i t i o n  and t h e r e  is no want of 

j u r i s d i c t i o n  t o  hear t h e  amended claim.  I n  t he  Courts  view "not ice  i s  

t h e  t e s t .  " 

I n  t h e  

those  i n  t h  

i n s t a n t  ca se  t h e  f a c t s  

e  Snoqualmie case.  H e r  

a r e  s u b s t a n t i a l l y  d i f f e r e n t  t han  

e the  defendant was c l e a r l y  and 

unequivocal ly given "notice" i n  t h e  o r i g i n a l  p e t i t i o n  t h a t  it would 

not have t o  defend aga ins t  the  c la im now being pressed  by p l a i n t i f f ' s  

15/ The c u t o f f  d a t e  f o r  the  f i l i n g  of c laims t h a t  occurred p r i o r  t o  
~ u ~ u s t  13 ,  1946, was August 13 ,  1951. 25 U.S.C. 70k. 
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counsel. Under these circumstances the current attempt to broaden the 

original claim in effect states a new claim which the Commission lacks 

defendant's motion for summary determination 

claim in this matter is limited to those 

jurisdiction to hear. 

We therefore conclude that 

should be granted. Plaintiff's 

aboriginal title lands of the Navajo Tribe to which the United states 

extinguished title pursuant to the Treaty of June 1, 1868, but which the 

United States did not subsequently return to the Navajo Tribe. 

We concur: 

John T . Vance , Commissioner 

w 9%. P i i l I  $ 

Margared H. Pierce, Commissioner 


