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Judgment in accordance with opin-
ion.

Dewey HEALING, Chairman of the Hopt
Tribal Council of the Hopi Indian Tribe,
for and on Behalf of the Hopi Indian
Tribe, Including All Villages and Clans
Thereof, and on Behalf of Any and
All Hopi Indians Claiming Any Interest
in the Lands Described in the Execu-
tive Order Dated December 16, 1882,
Plaintiff,

V.

Paul JONES, Chairman of the Navajo
Tribal Council of the Navajo Indian
Tribe for and on Behalf of the Navajo
Indian Tribe, Including All Villages and
Clans Thereof, and on Behalf of Any
and All Navajo Indians Claiming Any
Interest in the Lands Described in the
Executive Order Dated December 16,
1882; Robert F. Kennedy, Attorney
General of the United States, on Behalf
of the United States, Defendants.

Civ. No. §579.

United States District Court
D. Arizona.

Sept. 28, 1962.

Action, authorized by special statute,
for determination of rights and inter-
ests of the Hopi and Navajo Indian
Tribes and individual Indians in a reser-
vation in northeastern Arizona estab-
lished by an 1882 executive order pro-
viding that the reservation was “for the
use and occupancy of the [Hopi], and
such other Indians as the Secretary of
Interior may see fit to settle thereon.” A
three-judge District Court, Hamley, Cir-
cuit Judge, held that, subject to the trust
title of the United States, the Hopi In-
dian Tribe had exclusive interest in and
to that part of the reservation lying
within boundaries of a land management
district administratively defined in 1943,
after Navajos had been impliedly set-
tled in other parts of the reservation,
and that the Hopi Tribe, for the common
use and benefit of Hopi Indians, and the
Navajo Indian Tribe, for the common use
and benefit of the Navajo Indians, had
undivided and equal interest in and to
all of the reservation lying outside the
boundariez of the land management dis-
trict.

See also, 174 F.Supp. 211,

1. Indians &12

Subject to trust title of United
States, the Hopi Indian Tribe, for com-
mon use and benefit of Hopi Indians, has
exclusive interest in and to that part of
reservation established in 1882 in north-
eastern Arizona lying within boundaries
of land management district as approved
in 1943, and accordingly the land with-
in such district was, under statutory
mandate, adjudicated a reservation for
the Hopi Indian Tribe. Act July 22,
1958, 72 Stat. 403.

2. Indians <12

Subject to trust title of United
States, the Hopi Indian Tribe, for com-
mon use and benefit of Hopi Indians, and
the Navajo Indian Tribe, for common use
and benefit of Navajo Indians, have joint,
undivided and equal interests in and to
all of the reservation established in 1832
in northeastern Arizona lying outside
boundaries of land management district
as defined in 1943, and accordingly it was,
under statutory mandate, adjudicated
that such area was reservation for joint
use of Hopi and Navajo Indian Tribes.
Act July 22, 1958, 72 Stat. 403.

8. Indians €12

Under 1882 executive order provid-
ing that designated tract was “set apart
for the use and occupancy of the [Hopi],
and such other Indians as the Secretary
of Interior may see fit to settle thereon,”
the Hopi Indian Tribe immediately
gained, for benefit of its individual mem-
bers, right of use and occupancy of en-
tire area thereby designated as reserva-
tion, and not merely the parts thereof
then used and occupied by them; but that
right was not vested and could be ter-
minated by unilateral government action,
and the Hopis were no more than tenants
at will of the government. Act July 22,
1958, 72 Stat. 403.

4. Indians €212
Under 1882 executive order estab-
lishing reservation for the use and occu-
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pancy of the Hopi, and such other Indians
as the Secretary of Interior would see fit
to settle thereon, the fee title, including
the right to mineral resources and sur-
face use and occupancy, remained in the
United States. Act July 22, 1958, 72
Stat. 403.

5. Indians €12

An unconfirmed executive order cre-
ating Indian reservation conveys no right
of use or occupancy to beneficiaries be-
yond pleasure of Congress or President,
but such use and occupancy may be ter-
minated by unilateral action of govern-
ment without legal liability for compen-
sation.

6. Indians €=27(8)

Though coming from subsequent of-
ficials of same agency in course of their
administrative duties, comments and
opinions of such officials charged with
Indian affairs were not competent evi-
dence of what other officials, many years
previously, intended when they framed
and obtained issuance of executive order
establishing reservation set apart for the
Hopi and such other Indians as the Secre-
tary of Interior would see fit to settle
thereon.

7. Indlans 12

Neither the Navajo Indian Tribe nor
any Navajo Indians, whether or not liv-
ing in reservation area at time of estab-
lishment of reservation, gained any im-
mediate rights of use and occupancy
therein by issuance of executive order es-
tablishing reservation for the use and
occupancy of the Hopi and such other In-
diana as the Secretary of Interior would
see fit to settle thereon.

8. Indians €&>12

Indians, other than Hopis, acquired
rights in reservation established by 1882
executive order for the Hopi, and such
other Indians as the Secretary of the In-
terior would see fit to settle thereon, if:
(1) they used and occupied reservation,
in Indian fashion, as continuing and per-
manent area of residence, and (2) under-
taking of such use and occupancy, or con-
tinuance thereof, if undertaken without
advance permission, was authorized by

the Secretary of the Interior, exercising
discretion vested in him by such order.

9. Indians ¢=12

Evidence established that Navajo In-
dians used and occupied, in Indian fash-
ion, parts of reservation established in
1882 in northeastern Arizona “for the
use and occupancy of the [Hopi], and
such other Indians as the Secretary of
the Interior may see fit to settle there-
on,” from long prior to creation of reser-
vation in 1882 until 1958 when any rights
which such Indians had acquired in res-
ervation became vested by statute. Act
July 22, 1958, 72 Stat. 403.

10. Indians =12

Implied acquiescence by Commis-
sioner of Indian Affairs and Secretary of
Interior in decision of military not to
forcibly eject Navajos from reservation
did not warrant inference of implied
secretarial settlement of Navajos on res-
ervation at such times.

11. Indians €12

Any administrative misconceptions
as to legal status of Navajo Indians al-
ready residing on reservation at time of
implied action of Secretary of Interior
settling newly-arrived Navajos thereon
would have relevance only as to motiva-
tion of Commissioner in settling newly-
arrived Navajos, a matter not subject to
judicial review, and not to validity of
such secretarial action. Act July 22,
1958, 72 Stat. 403.

12. Indians €&227(6)

Evidence of administrative action
and accompanying pronouncements war-
ranted finding that all Navajo Indians re-
siding in reservation established in 1882
in northeastern Arizona were impliedly
settled therein at least by 1937, but not
prior to 1931, by the Secretary of the
Interior in exercise of his authority to
settle Indians in addition to Hopis on
that reservation. Act July 22, 1958, 72
Stat. 403; Act June 14, 1934, 48 Stat.
960; Act June 18, 1934, § 6, 48 Stat.
984.

13. Indians 212
Statute providing that no Indian
reservation should be created nor sny
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additions made to one theretofore created
within limits of Arizona or New Mexico
except by act of Congress did not termi-
nate aunthority of Secretary of Interior,
premised on 1882 executive order, to set-
tle other Indians and Indian tribes in
reservation established thereunder. 25
US.C.A. § 211,

14. Indians &=12

The Navajo Indian Tribe was set-
tled, at least by 1937, but not prior to
1931, in reservation established in 1882
in northeastern Arizona within meaning
of executive order establishing such res-
ervation and providing that it was for
the Hopi Indians, and such other Indians
as the Secretary would see fit to settle
thereon. Act July 22, 1958, 72 Stat. 403.

15. Property =1
Except for paramount rightful
claims, an “interest in land” is one which
is enforceable in court because it is
grounded on recognized principles of law.
See publieation Words and Phrases
for other judicial constructions and
definitions.

16. Indians €212

Principle that prior rights eentinue
until lawfully terminated wags required to
be applied with reference to Navajo
claim to exclusive interest in part of res-
ervation in which Hopi Indians had pre-
viously obtained non-exclusive rights of
use and occupancy as to the entire area.

17. Indians €12

Hopi Indians’ right to use and oc-
cupancy of reservation, granted under ex-
ecutive order establishing reservation for
the use and occupancy of the Hopi, and
such other Indians as the Secretary of
Interior would see fit to settle thereon,
could be lawfully terminated only by con-
gressional enactment, valid administra-
tive action, or abandonment.

18. Indians <=12

Statute providing that no Indian
reservation should be created nor any ad-
ditions made to ones theretofore created,
within Arizona and New Mexico, except
by act of Congress precluded adminis-
trative division, as to areas of exclusive

Hopi and Navajo occupancy, of reserva-
tion previously established by executive
order for the use and occupancy of the
Hopis, and such other Indians as the
Secretary of Interior would see fit to set-
tle thereon, and precluded the secre-
tary, in connection with his acts of set-
tlement or otherwise, from changing
character of reservation to extent of ter-
minating rights which the Hopis had held
since establishment of reservation. 25
U.S.C.A. § 211.

19. Indians €212
An “Indian reservation” consists of
lands validly set apart for use of In-
dians, under superintendence of the gov-
ernment which retains title to the land.
See publication Words and Phrases
for other judicial copstructions and
definitions.

20. Indians =12

Setting aside of Indian reservation
may be effectuated by the Secretary of
the Interior when there is no statutory
prohibition.

21. United States €40
Acts of heads of departments are
acts of the executive.

22. Indians =12

Statute precluding changes in Indian
reservation boundaries by executive or-
der, proclamation, or otherwise than by
act of Congress precluded administrative
division, as to areas for the exclusive use
of the Hopi Indian Tribe and the Navajo
Indian Tribe, of reservation created in
northeastern Arizona by 1882 executive
order for the use and occupancy of Hopis,
and such other Indians as the Secretary
of the Interior would see fit to settle
thereon. 25 U.S.C.A. § 398d.

23. Indians <212

Government’s protection of Navajo
Indians in exclusive use and occupancy of
large part of reservation established for
the Hopi Indians, and such other Indians
as the Secretary of Interior would see fit
to settle thereon, did not serve to reduce
rights of Hopis to such portions of res-
ervation to, at best, a claim against gov-
ernment for taking where rights of Ho-
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The 1958 act authorized the chairmen
of the tribal councils of the respective
tribes, and the Attorney General on be-
half of the United States, to commence or
defend an action against each other and
any other tribe of Indians claiming any
interest in or to the 1882 reservation.
As indicated in section 1 of the act, the
purpose of any such action would be to
determine the rights and interests of
these parties in and to the lands and to
quiet title thereto in the tribes or In-
dians “establishing such claims pursuant
to such Executive order as may be just
and fair in law and equity.”

With respect to any interest which
either tribe or the Indians thereof might
be thus found to have in any of the lands,
it was provided, in section 2, that the
court would determine whether such in-
terest is exclusive or otherwise. Under
that section, lands in which either tribe
or the Indians thereof are determined to
have the exclusive interest shall there-
after, in the case of the Navajos, “be a
part of the Navaho Indian Reservation,”
and, in the case of the Hopis, “be a reser-
vation for the Hopi Indian Tribe.”

Under section 1 of the 1958 act, any
such action was required to be heard and
determined by a district court of three
judges convened and functioning in ac-
cordance with the provisions of 28 U.S.C.
§ 2284, with the right in any party to take
a direct appeal to the Supreme Court
from the final determination by such dis-
trict court.

Proceeding under this act, Willard
Sekiestewa, then the duly authorized
chairman of the Hopi Tribal Council of
the Hopi Indian Tribe, commenced this
action on August 1, 1958. He did so for
and on behalf of the Hopi Indian Tribe
including all villages and clans thereof,
and on behalf of any and all Hopi Indians.
Sekiestewa has since been succeeded, as

of the Interior, and any such lands ac-
quired by either tribe through purchase
or exchange shall become a part of the
reservation of such tribe,

“SEC. 3. Nothing in this Act shnll be
deemed to be a congressionnl determina-
tion of the merits of the conflicting tribal

chairman of the Hopi Tribal Council by
Dewey Healing, and the latter has been
substituted as party plaintiff.

Two defendants were named in the
complaint. One is Paul Jones, the duly
authorized chairman of the Navajo Tribal
Council of the Navajo Indian Tribe, in-
cluding all villages and clans thereof, and
on behalf of any and all Navajo Indians
claiming any interest in the 1882 reserva-
tion.

The other defendant named in the com-
plaint is William P. Rogers, then Attor-
ney General of the United States, on be-
half of the United States. Rogers has
since been succeeded, as Attorney Gen-
eral, by Robert F. Kennedy. The latter
has been automatically substituted for
Rogers as a party defendant by operation
of Rule 25(d) Federal Rules of Civil
Procedure, 28 U.S.C.A.

Upon the filing of the complaint a dis-
trict court of three judges was duly con-
stituted in accordance with the provisions
of § 2284 referred to above. One change
was subsequently made in the personnel
thereof, as noted in our previous opinion,
Healing v. Jones, D.C., 174 F.Supp. 211,
decided May 25, 19569. The court is now
comprised of the judges named above.

Defendant Jones filed an answer, coun-
terclaim and cross-claim. The Attorney
General filed an answer in which two de-
fenses were asserted.

Under the 1958 act, the parties author-
ized to institute this litigation were em-
powered to name, as defendants, in addi-
tion to each other, “any other tribe of
Indians claiming any interest in or to
the area described in such Executive
order * * *” The court has been ad-
vised by counsel that exhaustive studies
and investigations conducted by field
workers, historians and anthropologists
have failed to reveal that any Indians or

or individual Indian claims to the lands
that are subject to adjudication pursuant
to this Act, or to affect the liability of the
United States, if any, under litigation now
pending before the Indian Claims Com-
mission.

“Approved TJuly 22, 1958.,"
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Indian tribes other than Hopis and Nava-
jos have or claim any interest in any part
of the 1882 reservation. Conseguently
the parties to this action, named above,
did not join, as defendants, any other
Indian or Indian tribe. Nor has any
other Indian or Indian tribe sought to in-
tervene or otherwise participate in this
action, notwithstanding the fact that
the pendency of this litigation has been
given widespread publicity throughout
the affected area.

One of the defenses set out in the an-
swer of the United States is that this
court is without jurisdiction because the
rights and interests to be determined
herein assertedly present a political and
not a judicial question. Pursuant to Rule
12(d), Federal Rules of Civil Procedure,
28 U.S.C.A,, and upon the motion of
plaintiff, a hearing was first had on this
defense challenging the jurisdiction of
the court.

At this hearing plaintiff and defendant
Jones opposed the position of the Govern-
ment and argued that the court had juris-
diction. We decided that this court had
jurisdiction to hear and determine the
action. The first defense of the United
States was accordingly dismissed” Heal-
ing v. Jones, 174 F.Supp. 211. At the
same hearing certain motions directed to
the pleadings were argued and later dis-~
posed of as indicated in the opinion just
cited.3

Extensive pretrial proceedings were
thereafter had, including pretrial con-
ferences on March 16, 1959 and August
18, 1960. The parties exchanged docu-
ments, submitted documents for identifi-
cation, filed statements of contentions,
and entered into stipulations concerning
certain facts, issues of fact and law, and
exhibits, all in advance of trial. It is
provided in pretrial order No. 2, filed
March 28, 1960, that pretrial orders Nos.
1 and 2 shall supersede all pleadings and
render moot all motions then pending di-
rected against the pleadings.

3. Unless otherwise indieated, references
hereinafter to “defendant,” will menn
Paul Jones, Chairman of the Navajo
Tribnl Council, and references to the

As set forth in the pretrial orders, and
as explained during pretrial hearings,
plaintiff claims that all of the lands de-
scribed in the order of December 16, 1882,
are held in trust by the United States ex-
clusively for the Hopi Indians and that
neither the Navajo Indian Tribe, and its
villages, clans or individual members, nor
any other Indian or Indian tribe, village
or clan, has any estate, right, title or
interest therein or any part thereof.
Plaintiff seeks a decree of this court
quieting title to all of these lands in the
United States in trust exclusively for the
Hopi Indians.

Plaintiff further claims that if (but not
conceding) some Navajo Indians have
been settled on the reservation lands in
the manner provided in the order of De-
cember 16, 1882, rights and interests
thereby acquired, if any, do not inure to
the benefit of the Navajo Indian Tribe in
general, or to Navajo Indians who have
not been settled on the reservation, but
only to the group of Navajo Indians ac-
tually settled therein and to their de-
scendants, collectively. Plaintiff also
claims that such rights and interests, if
any, acquired by any such group of Nava-
jo Indians, are not exclusive as to any
part of the reservation area, but are co-
extensive with those of the Hopi Indians.

Ag set forth in the pretrial orders and
explained during pretrial hearings, de-
fendant concedes that the United States
holds in trust for the Hopi Indians a por-
tion of the executive order lands, de-
scribed with particularity in pretrial or-
der No. 2, and in paragraph 12 of the
findings of fact herein. This tract, con-
sisting of about 488,000 acres, is located
in the south central part of the executive
order reservation and includes the Hopi
villages located on three mesas. Defend-
ant claims that the remaining four-fifths
of the 1882 reservation is held in trust by
the United States exclusively for the
Navajo Indian Tribe. In the map follow-
ing this page of the opinion, the boundary

“parties” will mean Dewey Healing and
Paul Jones, representing the Hopi and
Navajo Indians and Indian Tribes, re-
spectively.
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that the question of whether the Hopis
must, in order to establish their claim,
prove they were settled in the reservation
by the Secretary, would be argued and

decided during the course of the trial

after the basic evidence had been received
but while there was still opportunity for
the Hopis to produce additional evidence.
This procedure was followed and during
the trial the court ruled from the bench,
after argument and conference, that
whatever rights the Hopi Indians may
have gained in and to the 1882 reserva-
tion are not dependent upon a showing
that they had been settled therein by per-
mission of the Secretary.

Defendant has asked us to reconsider
this ruling and we have done so.

Such reconsideration logically begins
with an analysis of the language of the
Executive Order of December 16, 1882.
It is recited in that order that the lands
therein described are set apart “for the
use and occupancy of the Moqui, and such
other Indians as the Secretary may see
fit to settle thereon.”

In the quoted clause the “Moqui” In-
dians are specifically named, a comma
appears after the word ‘“Moqui,” and
there is no comma after the word “In-
dians.” This specific reference to the
MHopis, and the punctuation, indicate that
the words “as the Secretary may see fit
to settle thereon,” do not apply to the
Hopi Indians, but only to “such other
Indians.” TUnder this construction the
Hopis would appear to have acquired
immediate rights and interest in and to
the 1882 reservation, without the need of
any Secretarial action permitting them
to “settle” on the reservation.

The language is not ambiguous in this
regard and therefore reference to ex-
trinsic aids to construction, such as the
factual setting in which the 1882 order
was issued, hardly seems necessary. We
have nevertheless examined the evidence
pertaining thereto and now state the

4. In 1692 another Spanish officer, Don
Diego De Vargas, visited the aren where
he met the Hopis and saw their villages.
Awerican trappers first encountered the

tha Toot of each mesa. o
e et

background facts pertaining to the es-
tablishment of this reservation.

No Indians in this country have a long-
er authenticated hist than_the Hopis.
s Tar back as the Middle Ages the an-
cestors of the Hopis occupied the area
between Navaho Mountain and the Little
Colorado River, and between the San
Francisco Mountains and the Luckachu-
kas. In 1541, a detachment of the Span- c},‘\\f
ish conqueror, Coronado, visited this\

region and found the Hopis living in vil- ‘_010‘"
lages on mesa tops, cultivating adjacent ,.;.»"’-\~
fields, and tending their flocks and herds.¢  \¥\

The level summits of these mesas are
about six hundred feet above the sur-
rounding sandy valleys and semi-arid
range lands. The village houses, grouped
in characteristic pueblo fashion, were
made of stone and mud two, three, and .
sometimes four stories high. Water had 4
to be brought by hand fromm

[
The Hopis were a timid and inoffensive fé,w‘
people, peaceable and friendly with out-
siders. They were also intelligent and
industrious although their working time
was frequently interrupted by lengthy
religious ceremonials and exhausting
tribal dances. A government agency,
with headquarters at Keams Canyon,
twelve miles east of the nearest Hopi
village, was established for the Hopis in _
1863. They had no reservation prior to(9%7
December 16, 1882, at which time they ‘%60
numbered about eighteen hundred. Vo‘f

The recorded history of the Navajos
does not extend as far back as that of the
Hopis. They are mentioned in preserved
journals for the first time in 1629. From \)a‘
all historic evidence it appears that theN® S
Navajos entered what is now Arizona in 7
the last half of the eighteenth century. A&
By 1854 there were at least eight thnu-\’ﬁ\:?
sand Navajos residing on the tributaries ¢
of the San Juan River, west of the Rio 1005
Grande and east of the Colorado, and\

Tlopiz in 1834, Tn 1848, hy the Treaty
of Guadalupe Hidalgo, 9 Stat. 922, this
area came under the jurisdiction of the
United States.,
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between the 35th and 37th parallels of
north latitude.

In 1863, Col, Christopher (“Kit”) Car-
son, led a force which rounded up several
thousand Navajos and interned them at
g@on the Pecos River, near

ort Sumner, in New Mexico. In 1868,
the United States entered into a treaty
with the Navajos (15 Stat. 667), under
which the latter were granted an exten-
sive reservation to the east of what was
to become the executive order reservation
of December 16, 1882. The Navajos were
thereupon released from their internment
and moved to the newly-created Navajo
Indian Reservation. Added to those who
had escaped internment there were then
between twelve and thirteen thousand
Navajos. By 1882 the population of the
Navajos had grown to about sixteen
thousand. (¢ .o00 NWd/io - (862

The western boundary of the Navajo
Indian Reservation was defined with pre-
cision in an executive order issued on
October 29, 1878. This line was later to
become the eastern boundary of the 1882
reservation. Additional land was added
to the southwest corner of the Navajo
reservation by another executfve order
issued on January 6, 1880. With this
addition, the Navajo reservation amount-
ed to about 11,876 square miles, or 8,-
000,000 acres.

Despite the vast size of the Navajo
reservation at that time, this semi-arid
land was considered incapable of provid-
ing support for all of the Navajos. More-
over, except for one or two places, the
boundaries of the Navajo reservation
were not distinctly marked. It is there-
fore not surprising that great numbers
of the Navajos wandered far beyond the
paper boundaries of the Navajo reserva-
tion as it existed in 1880. By 1882,
Navajos comprising hundreds of bands
and amounting to about half of the Nava-
jo population had camps and farms out-
side the Navajo reservation, some as far
away from it as one hundred and fifty
miles.

The Navajos were originally of an ag-
gressive nature, although not as warlike
as the Apaches. It was because they had

become embroiled in a series of fights
with white men that they were banished
to Fort Sumner in 1863. By 1882, how-
ever, they had curbed their hostility to
the Government and to white men and, in
general, were peaceably disposed, except
for their proclivity to commit depreda-
tions against the Hopis, as described be-
low.

Desert life made the Navajos sturdy,
virile people, industrious and optimistie.
They were also intelligent and thrifty.
Some Navajos established farms which
held them to fixed locations. In the main,
however, they were semi-nomadic or mi-
gratory, moving into new areas at times,
and then moving seasonally from moun-
tain to valley and back again with their
livestock. This required them to live in
rude shelters known as “hogans,” usually
built of poles, sticks, bark and moist
earth. It was their practice to keep these
hogans on a permanent basis and return
to them when it was practicable.

The first suggestion that a reservation
be created which would include any of
the lands here in question came from
Alex G. Irvine, United States Indian
Agent at Fort Defiance, Arizona Terri-
tory. On November 14, 1876, he recom-
mended to John A. Smith, Commissioner
of Indian Affairs of the Department of
the Interior, that a reservation of fifty
square miles be set apart for the Hopis.
He based this recommendation on the
necessity of protecting the Hopis from
Mormon pressure from the west and
south, and of providing more living space
for the Hopis because of increasing Hopi
and Navajo population.

Nothing came of Irvine’'s recommenda-
tion. On May 13, 1878, William R.
Mateer, then United States Indian Agent
for the Hopis, proposed that a reservation
extending at least thirty miles along the
Colorado River be set apart for the
Hopis. This proposal drew no reaction
from the Washington office. In his an-
nual report of August 24, 1878, Mateer
recommended_the removal of the Hopis
to a point on the Little Colorado River
which was outside of what Jater became
The 1882 reservation. His stated reason

\3 ¥
b
rcuﬁ‘m g
mw\m‘v\
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for making this suggestion was that the
Navajos were spreading all over that
country within a few miles of the Hopis
and were claiming, as their own, the only
areas where there was water and which
were worth cultivating.

A year later Commissioner Ezra A.
Hoyt asked Mateer to make a further
report concerning the latter’s reservation
suggestion, but Mateer resigned before
making such a report. On March 20,
o 1880, Galen Eastman, Mateer's successor
5 : as Hopi Indian Agent, wrote to R. E.
Trowbridge, the then Commissioner, rec-
ommending that a reservation be set aside
for the Hopis. His proposal was for a
reservation forty-eight miles east to west
and twenty-four miles north to south,
embracing the Hopi villages. Eastman
- expressed the view that the Hopis needed
. a reservation because the settlement of
Mormons in the vicinity was “imminent.”

Nothing came of Eastman’s recom-
mendation and another two years were to
pass before the matter of establishing a

reservation in this area again became
active. On March 27, 1882, J. H. Flem-
ing, then the Hopi Indian Agent, wrote to
the Secretary of the Interior recommend-
ing a small reservation for the Hopis.
Such a reservation, he urged, should in-
clude the Hopi pueblos, the agency build-
ings at Keams Canyon, and sufficient
lands for agricultural and grazing pur-
poses. Fleming stated that such a reser-
vation was needed to protect the Hopi
Indians from the intrusion of other
tribes, Mormon settlers, and white inter-
v meddlers.

On July 31, 1882, United States Indian
Inspector 4 wrote to the
Secretary recommending that a new
reservation be set aside for the “Arizona
Navajos,” and for the Hopis whose seven
villages would be encompassed within the

5. A third Howard report, renewing this
recommendation, wns not completed un-
til December 19, 1882, and so could not
have been considered in deafting the Fx-
ecutive Order of December 16, 1882,

6. Howard’s assertion that the Hopis were
“constantly” overridden by the Navajos is

w“‘m\v_\ Leete?
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proposed new reservation. On October
25, 1882, Howard made an extensive re-
port to the Secretary renewing his sug-
gestion that a joint reservation be estab-
lished for the western Navajos and

Hopis.5 -

The reservation envisioned by Howard
was a much larger one than Fleming had
in mind. His stated reason for including
the Arizona Navajos in the reservation
was to contain, within newly-created
boundaries, the great number of Nava-
jos who were then roaming far beyond
their then established reservation. His
reasons for including the Hopis were to
protect them from encroaching white
settlers and from being “constantly over-
ridden by their more powerful Navajo
neighbors.” ¢

None of the recommendations for the
establishment of a new reservation were
immediately acted upon. In the mean-
time, however, Fleming wrote to the Com-
missioner under date of October 17, 1882,
advising that he had expelled one Jer.
Sullivan from the Hopi villages as an
intermeddler. At the same time he re-
quested authority for soldiers to expel
E. S. Merritt, another white intermed-
dler. Since, however, the Hopis did not
have a reservation, forcible removal of
intermeddlers could not be ordered, and
Fleming was so advised.

On November 11, 1882, Fleming re-
ported that he was having further diffi-
culties with Sullivan, and stated that he
would resign if a way could not be found
to evict Sullivan and Merritt from the
Hopi villages. On November 27, 1882,
Commissioner Hiram Price sent a tele-
gram to Fleming, asking him to describe
the boundaries “for a reservation that
will included Moquis villages and agency
and large enough to meet all needful
purposes and no larger. * ® %7

borne out by authentic reports extend-
ing back to 1846, In that year and in
1850, 1856, 1858, and 1865, civil anl
military officials  reported instanees in
which Navajos had trespassed npon Hopi
gardens and grazing lands, seized and
earried away livestock, and committed
physieal violence,

-
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Fleming responded by letter dated De-
cember 4, 1882, specifying, as boundaries
of the proposed reservation, the lines
which were later described in the Execu-
tive Order of December 16, 1882, The
proposed reservation thus described was
much smaller than had been suzgested in
the joint-reservation proposal submitted
by Howard.? At that time there were
about eighteen hundred Hopis and about
three hundred Navajos living within the
boundaries recommended by Fleming.®

On December 13, 1882, Commissioner
Price wrote to,H. M. Teller, Secretary of
the Interior, transmitting a draft of an
executive order in the exact form of the
order issued three days later. In his
letter of transmittal Price pointed out
that the Hopis, then said to comprise
“1813 souls” had no reservation, as a
result of which it had been found impos-
sible to extend them needful protection
from white intermeddlers.

7. In his letter of December 4, 1882, Flem-
ing said, among other things:

“The lands most desirable for the Mo-
quis, & which were cultivated by them 8
or 10 years ago, have bren fgken up by
the Mormons & others, so that such as is

emhraced in the prescribed boundaries, is
only that which they hav eultivat-
8.

ing within the past few The lands
‘embraced  within these boundaries are
desert lands, mueh of it worthless even
for grazing purposes. That which is fit

for eultivation even by the InMan method,
lmmere
af or near springs, & in _the xalleys
which are overflowed by rains. & hold
moisture during the summer suflicient to

perfoct the growth of their peeuliar corn,
* » L] * *

“In addition to the difficulties that have
arisen from want of a reservation with
which you are familiar, T may add that
the Moquis are constantly annoyed by the
encroachments of the Navajos, who fre-
quently take possession of their springs,
& even drive their flocks over the grow-
ing crops of the Moquis. Indeed their
situntion has heen rendered most trying
from this cause, & I have been able to
limit the evils only by appealing to the
Navajos through their chiefs maintain-
ing the rights of the Moquis. With a
reservation I ean protect them in their
rights & have hopes of advancing them in
civilization. DBeing by nature a quiet and

210 F.Supp.—%V2

On December 15, 1882, Secretary Tel-
ler forwarded the papers to President
Arthur, stating that he concurred in the
Commissioner’s recommendation. The
handwritten executive order of President
Arthur, setting aside the reservation,
was issued on the next day, the bound-
aries being depicted in the map which
is a part of this opinion. On December
21, 1882, Price sent a telegram to Flem-
ing advising:

“President issued order, dated

sixteenth, setting apart land for

Moquis recommended by you. Take

steps at once to remove intruders.” ® X

The circumstances which led to the is- g“
suance of this executive order, as stated \\Q
above, demonstrate that the primary pur- r\’
pose was to provide a means of pr otectmgtx
the Hopis from white intermeddlers, Mor-
mon settlers, and encroaching Navajos.
1T Was thus intended that the Hopis would
be provided such means of protection

L'

peaceable tribe, they have been too easily
imposed upon, & have suffered many loss-
es.”

8. As revealel by extensive archeologienl
studies, there were over nine hundred old
Indinn sites, no longer in use, within what
was to become the exeecutive order ares
but outside of the lands where the ITopi
villages and adjacent farm lands were
located, Most of these were Navajo
sites. 'Tree ring or dendrochronological
studies show that of a total of 125 of
these Indian sites within the executive
orler area for which data was success-
fully processed, the wood used in the
structures was eut during a range of
vears from 1662 to 1939, A considerable
number of these specimens were cuat and
presumably used in structures prior to
1882, There is no convineing evidence
of any mass migration of Navajos either
into or out of the exeeutive order area at
any time for which the tree ring dnta
were available.

9. This wns confirmed by a letter of the
same date in which the Commissioner
stated, among other things:

“1 now transmit to you a copy of the
order, by which you will see that your
recommendations, as contained in let-
ter to this office, dated December 4th
(instant). have been followed as regards
the boundaries of the same.”
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immediately upon the issuance of the
executive order, no further proceedings
by way of Secretarial settlement or other-
wise being required. Hence the back-
ground facts fully confirm the opinion
stated above, based on the language of
the order, that the Hopis acquired im-
mediate rights in the 1882 reservation
upon issuance of the December 16, 1882
order.

[3,4] The right and interest thereby
gained by the Hopis was the right to use
and occupy the reservation, the title to the
fee remaining in the United States.
Spalding v. Chandler, 160 U.S. 394, 402—
403, 16 S.Ct. 360, 40 L.Ed. 469. This
included the right to the mineral resource
as well as surface use and occupancy.!®
The right was in the Hopi Tribe for the
use and benefit of individual members
thereof.11

The right of use and occupancy then
gained by the Hopi Indian Tribe extended
to the entire area embraced within the
December 16, 1882 reservation, and was
not limited to the parts of that reserva-
tion then used and occupied by them. As
indicated in Commissioner Price’s tele-
gram of November 27, 1882, the reserva-
tion was intended to “include Moquis
villages and agency and large enough to
meet all needful purposes and no larger.
* @ #» Future as well as then present
needs of the Hopis were thus intended to
‘be met, thereby precluding a construction
of the executive order which would con-
fine Hopis to the area which they then
actually occupied.

Whether the right thus acquired by
the Hopis to use and occupy the entire
reservation was lost or impaired by sub-
sequent inaction or abandonment on the
part of the Hopi Indian Tribe is a matter

10. Opinion of Acting Solicitor, Depart-
ment of the Interior, filed June 11, 1946,
59 1.D. 248, dealing specifically with the
executive order reservation of Decem-
ber 16, 1RR2. See, also, McFadden v,
Mountain View M. & M. Co., 9 Cir., 97
¥. 670, 673, reversed on other grounds,
180 U.8. 533, 21 S.Ct. 488, 45 L.Ed. 656;
Gibson v. Anderson, 9 Cir.,, 131 F. 39;
84 Opinions of the Attorney General,
182, 189; Federal Indian Law, 1958 edi-

to be discussed at a later point in this
opinion. Likewise to be discussed below
is the extent to which, if any, the right of
use and occupancy acquired by the Hopis
on December 16, 1882 was thereafter
diminished in quantum or altered in
character by action, if any, of the Secre-
tary in permitting other Indians to settle
on the reservation, or by reason of any
other occurrence or course of events.

[5] The right of use and occupancy
gained by the Hopi Indian Tribe on De-
cember 16, 1882, was not then a vested
right. As stated in our earlier opinion,
an unconfirmed executive order creating
an Indian reservation conveys no right
of use or occupancy to the beneficiaries
beyond the pleasure of Congress or the
President. Such use and occupancy may
be terminated by the unilateral action of
the United States without legal liability
for compensation. The Hopis were there-
fore no more than tenants at the will
of the Government at that time. See
Healing v. Jones, 174 F.Supp. 211, 2186,
and cases there cited. No vesting of
rights in the 1882 reservation occurred
until enactment of the Act of July 22,
1958.

Rights and Interests Acquired by
Navajos on December 16, 1882

Unlike the Hopis, the Navajos are not
named in the Executive Order of Decem-
ber 16, 1882, Therefore if they have any
rights of use and occupancy in the reser-
vation such rights must have been ac-
quired under the provision of that order
reading: “and such other Indians as the
Secretary may see fit to settle thereon.”

The words ‘“may see fit” connote a fu-
ture contingency, to be fulfilled only by
an exercise of discretion. Those words

tion, pages 848-632. The applieable prin-
ciples are discussed in United States v,
Walker River Icr, District, 9 Cir,, 104
¥.2d 334.

tl. United States v. Shoshone Tribe, 204
U8 111, 116, 58 S.Ct. 704, K2 [L1,
12183; Cherokee Nation v. Hiteheoek, 187
V.8 204, 307, 23 S.Ct. 115, 47 L.Ed.
183.
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thus contemplate the exercise of Secre-
tarial authority which did not come into
existence until the executive order was
issued.

In the exercise of that authority the
Secretary might, sometime after Decem-
ber 16, 1882, permit to be settled in the
reservation Navajos who were actually
residing there when the executive order
was issued. Conceivably the Secretary
could, in his discretion, relate those
rights back to the day the executive order
wag issued. But, in any event, rights
thereby acquired would be predicated
upon the act of the Secretary on some
date subsequent to December 16, 1882,
in granting such permission, nunc pro
tunc or otherwise, and not upon the force
and effect of the executive order inde-
pendent of such Secretarial action.

Defendant appears to concede that any
right or interest the Navajos have in the
1832 reservation must arise from Secre-
tarial action pursuant to the “such other
Indians” clause of the executive order.??

But it also appears to be defendant’s
position that the administrative intent
in using this “such other Indians” clause
was to grant immediate ri®hts of use and
occupancy to Navajos then living in the
reservation area. Thus defendant ex-
presses the view, in its objections to
plaintiff’s proposed findings of fact, that
the recommendations of C. H. Howard
for the establishment of a joint Western
Navajo-Hopi reservation were accepted.
Defendant also calls attention to official
expressions in later years that it was
the intention in creating the reservation
to set aside the lands for the use and
occupancy of the Hopi Indians and for the
use and occupancy of the Navajos then
living there, in addition to permitting
the continued settlement of Navajos with-
in the discretion of the Secretary.

There seems to be an inconsistency be-
tween defendant’s concession that any

12. In defendant's reply brief, for example,
it is stated that “The ‘Navajo interest” in
the Executive Order area necessarily
arises from Secretarial settlement there-
on of Navajo Indians, memnbers of the
Navajo Tribe.” Later in the same brief

rights the Navajos have in the 1882
reservation result from the “such other
Indians” clause of the executive order,
and his contention that the purpose in
issuing the order was to grant immediate
rights to Navajos as well as Hopis. As
previously pointed out, the “such other
Indians” clause could only be effectuated
by subsequent Secretarial action. Its
only effect was to provide the Secretary
with authority to take future action, in
his diseretion, permitting Indians other
than Hopis to settle on the reservation.
Indians whose rights in the reservation
are dependent upon future official acts
of discretion can hardly be said to have
gained immediate rights by virtue of an
executive order which authorizes the ex-
ercise of such discretion.

But aside from this seeming incon-
gistency, and apart from the conclusion
expressed above that the words of the
executive order disclose no such inten-
tion, the extrinsic evidence refutes, rath-
er than supports, the argument that it
was intended by the executive order to
grant Navajos immediate rights in the
1882 reservation.

As stated above, J. H. Fleming had
recommended a small reservation for the
exclusive use of the Hopis while C. H.
Howard had recommended a very much
larger reservation for the joint use of
the “Arizona Navajos,” and the Hopis.
Defendant contends that since the Secre-
tary was expressly authorized to settle
other Indians in the reservation, Flem-
ing’s recommendation for an exclusive
Hopi reservation was necessarily reject-
ed. Defendant also calls attention to the
fact that in his letter of December 21,
1882, the Secretary advised Fleming that
his recommendations “as regards the
boundaries” had been accepted, nothing
being said of Fleming’s recommendations
that the reservation be for the exclusive
use of the Hopis. Itisargued from these

defendant states: “We are quite certain
the court will find that the Navajo In-
dians are those referred to in the Execu-
tive Order as having heen ‘settled there-
on by the Sceretary of the Interior pur-
suant to such Executive Order.’”
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two circumstances that Howard’s recom-
mendation for a joint Arizona Navajo-
Hopi reservation was accepted.

In our view, the conclusion reached by
defendant is not warranted by the cir-
cumstances relied upon. The most sig-
nificant fact in connection with the cre-
ation of the 1882 reservation is that the
boundaries described in the executive or-
der were those which Fleming supplied
in response to the instruction: ‘“for
reservation that will include Moquis vil-
lages and agency and large enough to
meet all needful purposes and no larger.”
Had administrative officials intended to
create a joint Western Navajo-Hopi
reservation they would not have confined
it to an area which Fleming thought was
no larger than necessary for the Hopis,
and rejected the larger area recommend-
ed by Howard for a joint reservation.

It is true that Fleming’s recommenda-
tion for an exclusive Hopi reservation
was not completely accepted. It was re-
jected to the extent that the Secretary
was authorized to settle other Indians
in the reservation in the future. This
explains why Fleming was advised that
his recommendations “as regards the
boundaries” had been accepted, no like
advice being given with respect to his
recommendation for an exclusive Hopi
reservation. But this falls far short of
establishing an intention to accept How-
ard’s reommendation for a joint reserva-
tion from the outset. The latter possibil-
ity is negated not only by the fact that
Fleming's restricted area recommenda-
tion was accepted, but by the fact that
the Navajos were not named in the ex-
ecutive order.

It is probable that Howard’s recom-
mendations had nothing whatever to do
with the insertion of the “such other In-
dians” clause in the executive order.
This was a customary provision in execu-
tive orders of that period. In 1 Ex. Or-

13. A similar technique has been employed
since 1882, when it was intended that In-
dians other than the primary tribe were
to have immediate rights. In 7T Fxeen.
tive Order 7, 1V Kappler 1003, dated
July 17, 1917, the Kuaibab Indian reserva-

der 195, I Kappler 916, dated April 9,
1872, a reservation was set aside for
named bands of Indians in Washington
Territory, “and for such other Indians
as the Dept. of Interior may see fit to
locate thereon.” Between that date and
December 16, 1882, as shown by plain-
tiff’s exhibit No. 263, nine additional
orders, setting aside reservations for
named Indian tribes, contained a similar
provision.

On the other hand, when it was decided
to give immediate reservation rights to
specific Indians then residing in the area,
in addition to the name Indians for whom
the reservation was principally created,
officials knew how to make this clear in
an executive order. Just four days prior
to the issuance of the order of December
16, 1882, an executive order was issued
establishing the Gila Bend reservation.
It was therein recited that the reserva-
tion was created for the “* * * Papa-
go and other Indians now settled theve,
and such other Indians as the Secretary
of the Interior may see fit to settle there-
on.” (Emphasis supplied.) The treaty
of 1838 with the New York Indians, 7
Stat. 550, provided that the Senecas
should have, “For themselves and their
friends, the Cayugas and Onondagas, re-
siding among them, the easterly part of
the tract set apart for the New York
Indians.” 13

There is another circumstance, ex-
trinsic to the 1832 executive order itself,
which tends to indicate that it was not
the purpose to grant immediate rights to
the Navajos by issuance of that order.
By the Navajo treaty of 1868, 15 Stat.
667, the Navajos agreed that they would
relinquish all right to occupy any terri-
tory outside the reservation thereby
created, retaining only the right, under
limited circumstances, to hunt on con-
tiguous unoccupied lands.

tion was established, “For the use of the
Kaibab and other Indians now residing
thereon, and for such other Indians as
the Secretary of the Interior may locate
thereon.”

HEALING v. JONES 141
Cite as 210 F.Supp. 125 (1862)

The Navajos were released from this
undertaking to the extent that specifically
described additions were made to the
original Navajo reservation by executive
orders issued on October 29, 1878, and
January 6, 1880.1%* Had it been the in-
tention of the administration to grant
Navajos, by issuance of the 1882 order,
an immediate further release from their
treaty obligations, we would expect to find
some mention of the Navajos in that
order, !

We have not lost sight of defendant’s
reliance upon official expressions of opin-
ion, made at various times, subsequent to

44. The Navajos were similarly released
from this treaty obligation on several oc-
easions  subsequent  to  December 16,
1882, but again, in each case, specific ref-
erence was made to the Navajo Indinang
and their then-existing reservation, On
May 17, 1884, President Chester A, Ar-
thur withlicld from sale and settlement as
a reservation for Indian purposes, lands
that later were added to the Navajo In-
dinn Reservation. Act of June 14, 1934,
48 Stat. 960. Similar aection was taken
by President William MeKinley on Jan-
uary 8, 1900, and by Presideggt Theodore
Roosevelt, on November 14, 1901, both of
these additions to the Navajo Indinn
Reservation heing effectuated by the Act
of June 14, 1934, supra. On November
9, 1907, the Navajo Indian Reservation
was agoain enlarged by excentive order.

45. The principal statements of this kind
were the following: (1) Tn his 1912 an-
nual report, Leo Crane, then Superin-
tendent of the Hopi Reservation, stated:
“* * % 'Thege Navajos were periitted
to remain eon the reservation, having a
right of oceupaney, when the reserve was
created by executive order of December
16, 18%2.”; (2) in his letter of June
22 1914, addressed to the Commission-
er of Indian Affairs, Saperintendent
Crane stated: “* ® * Those Navajoes
who resided on the reserve at that time
(December 16, 1882), had a right of oc-
cnpaney, and it is not understood that
this right has diminished.”: (3) in his
letter of July 7, 1915, addressed to the
Commissinner, Superintendent  Crane
stated: “* ® * QOwing to the lan-
guage of the Fxecutive Qrder creating
the reservation in 1882, it would seem
there is no authority for the deporta-
tion of Navajoes, nor is there any loca-
tion to which they might be deported.

1882, with regard to the administrative
intention in creating that reservation.
In its briefs defendant relies upon two
statements of this kind. One of these
was the statement of Superintendent Leo
Crane in his report of March 12, 1918.
The other was the statement of Acting
Solicitor Felix N. Cohen, in his opinion
of June 11, 1946, 59 1.D. 248, 252. But
there were also many other similar official
expressions to the effect that it was the
intention, in establishing the 1882 reser-
vation, to give Navajos then living in the
described area, rights of use and oc-
cupancy co-equal with those granted the
Hopis.'> On the other hand there are a

* * *. (4) in the report made by
Inspector H. S, Traylor to the Dureaun
of Indian Affairs, on June 6, 191G, he
stated: “* ® #® The Navajos were
the occupants of at least a part of this
territory before the Executive Order was
made, and there is no doubt but that they
are entitled to a part at this time * * * 7
(In this report Traylor incorvectly para-
phrases tlhe executive order as follows:
“® * * it was done for the exelusive
use of the Hopis and such other Indians
as may be residing there * * *7).
(5) in a report dated March 12, 1918,
from Superintendent Crane to the Com-
missioner of Indian Affairs, the Superin-
tendent stated: “The language of the ex-
ecutive order of 1882 practieally guar-
nntees to those Navajos or other In-
dizms residing on Moqui at that time
equal rights with the Hopi.”; (6) on May
18. 1920, during the testimony of Robh-
ert 15. L. Daniel, Superintendent of the
Hopi Reservation, before a subcommittee
of the Committee of Indinn Affairs of the
U. K, ITouse of Representatives, the fol-
lowing ecolloquy oceurred: “Mr. Daniel.
The reservation was ereated by Execcutive
order for the Hopi Indians, and the usnal
jigger in all matters pertaining to Indian
reservations stipped in in the form of
‘such other Indians that might belong on
the reservation,” (an erroneous para-
phrase of the order). Mr. Carter. That
lets the Navajo in? Mr. Daniel. That
lets the Navajo in. It happencd at that
time that there were practieally as many
Navajos on the reservation as Hopis,”
(this was not a correct statement, as
there were about eighteen hundred Hopis
and three hundred Navajos in the res-
ervation area in 1882).; (7) under date
of July 26, 1924, the chief of the land
division of the Department of the In-
terior, sent a memorandum to the inspec-
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number of official expressions to the con-
trary effect.’®

tion office of that department, in which
it was said: “* * * the order of
1882 would seem to include them (the
Navajos), or at least those who were
there at that time.”; (8) in a letter dated
September 20, 1924, sent by Charles H.
Burke, Commissioner of Indian Affairs,
to several Hopi leaders, it was stated:
“It is believed this language (of the ex-
ecutive order) was intended to permit
Navajo Indians who had lived on the
reserve for many years to continue
there.”; (9) in a report dated May 12,
1928, sent to the Commissioner of In-
dian Affairs by C. E. Faris, District Su-
perintendent of the Southern FPueblo
Agency at Albuquergque, New Mexico, it
was said: “* * with the establish-
ment of the reserve in 1882, the Depart-
ment and the President, not unmindful of
the rights of the Navajos as well as the
Hopis, crented the reservation for the use
and occupancy of the Hopis and ‘such
otber Indians as the Secretary may see
fit to settle thereon,’ and since the Nava-
jos were there in possession, control, and
use of vast range areas, the provision
was warranted.”; (10) in a letter dated
September 24, 1932, sent to Otto Lomavi-
tu, then President of the Hopi Council
at Oraibi, C. J. Rhoads, then Commis-
sioner of Indian Affairs, said: “This
language ‘for the use and occupancy of
the Moqui and such other Indians, ete.”
waas purposely used so as to not only pro-
vide a reservation for the Hopi (Moqui)
Indians but nlso to take care of a Inrge
number of Navajo Indians who were then
living within the Executive Order area,
as reports on which the Executive Order
withdrawal was based indicate that the
purpose of the withdrawal wns for the
joint benefit of the Hopi and Navajo In-
dians living within the area.”; (11) in a
memorandum to the Secretary, dated De-
cember 20, 1932, Commissioner Rhonads
snid: “* © * At the time of making
the above Executive Order withdrawal
jt was indieated by the Government field
officers in their reports that in addition
to the Hopi Tndians a conaiderable num-
ber of the Navajo Indians were living
within the area withdrawn. Hence, the
language used in the Executive Order
was designed to take care of the rights
of both groups of Indiansg in their joint
use and occupancy of the lands.”; (12) in
a conference between leaders of the Yopi
Indians and officers of the Office of In-
dian Affairs, held on April 24, 1939, John
Collier, Commissioner of Indian Affairs,
gtated that “* ¢ the Hopi-Navaho

(6] In our view, such comments and
expressions of opinions, even though com-

Reservation [was] set aside by the Presi-
dent for the Honis.nng other Indians
resident there. ™ * *"; (13) in an
opinion rendered to the Secretary on June
11, 1946, Felix S. Cohen then acting
solicitor of the department, stated:
“ » it was the intention in creat-
ing the reservation to set aside the lands
for the use nnd occupancy of the Hopi In-
dians and for the use and occupancy of
the Navajos then living there, and to
permit the continned settlement of Nava-
jos within the nrea in the discretion of
the Secretary » "

16. The principal statements of this kind
are: (1) On October 10, 1888, R. V.
Belt, then Chief of the Indian Division,
advised the Secretary that the reservation
“* * * comprises no lands set apart
for the Navajoes * * *'; (2) on the
same date the Secretary of the Interior,
William F. Vilas, wrote to the Secretary
of War, giving the identical advice; (3)
on December 18, 1890, the Clommissioner
wrote to the Secretary: “It is very de-
girable that the Navajos should be
forced 20 rgtire from the Moqui reserva-
tion * * *» (4) on February 10,
1912, C. F. Hauke, then Second Assistant
Commissioner of Indian Affairs, writing
to Leo Crane, then Superintendent of the
ITopi Indian School at Keams Canyon,
Arizona, said: ‘“‘In considering the propo-
pition for a division of the reservation, due
weight should be given to the fact that
the reservation was created primarily for
the Moqui (ITopi) Indians, though it was
also provided that the Secretary of the
Interior might in his discretion settle
other Indians thereon.”; (5) during hear-
ings before a subcommittee of the Com-
mittee on Indian Affairs of the U. S.
House of Representatives, held on De-
cember 6, 1917, E. B. Merritt, Assistant
Commissioner of Indian Affairs, stated:
“ e * we have not considered seri-
ously the question of excluding the Nava-
jos from the area set aside primarily for
the Moqui Indians.”; (6) in a report,
dated July 25, 1930, sent by 11. H. Fiske,
field representative of the Indian Service,
to the Commissioner, commenting upon
Superintendent Crane’s report of March
12, 191R8, in which it was stated that the
executive order “practieally guarantees to
those Navnjos or other Indians residing
on Moqui at that time, equal rights with
the Hopis,” Fiske said: “ * * There
is nothing in the wording of the Execu-
tive Order to indicate that time of res-
idence had anything to do with the gues-
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ing from officials of the same agency in
the course of their administrative duties,
are not competent evidence of what other
officials, back in 1882, intended when they
framed and ohtained issuance of the ex-
ecutive order. Probably none of those
commenting officials had access to as
complete a record concerning the events
and circumstances leading up to issuance
of the 1882 order as is now before this
court. As indicated by the words which
they used in making these comments, sev-
eral of these officials were apparently un-
aware of the exact language of that order.
We must draw our own conclusions based
on our understanding of the facts as they
have been presented in this case, on our
analysis of the language of the order,
and on our view of the applicable law.1?

[7] Our conclusion, based on all of
the considerations discussed above, is
that neither the Navajo Indian Tribe nor
any individual Navajo Indians, whether
or not living in the reservation area in
1882, gained any immediate rights of
use and occupancy therein by reason of
the issuance of the executive order.

Settlement of Navajos in the
1882 Reservat®on

It follows from what has just been said
ﬂ.xat if the Navajos have acquired any
right or interest in that reservation it

tion; but that the Secretary of the In-
terior might introduce such Indians, of
tribes other than the Hopis, as he might
see fit to do from time to time.”

17. These post-18382 official comments and
opinions may ba relevant to the entirely
different question of whether Navajos
were Iater settled in the reservation with
the permission of the Secretary.

18. It was theoretically possible for the
Navajos to have aequired an interest in
the reservation subsequent to December
16, 1882, by some other means, such as
by Presidential or Congressional action.
However, the Navajos make no claim of
that kind, nor would the record support
such a claim. Mareaver, the Act of July
2, 1958, negates any such claim, In the
opening language of that act it is declared
that the Iands are held in trust for the
Hopi Indians “and such other Indians,
if any, as heretofore have been settled
thereon by the Secretary of the Interior

. -

must have been because, subsequent to
December 16, 1882, they were settled
therein pursuant to the applicable provi-
sion of the executive order of that date.18
The exact language of the provision in
guestion reads as follows: “* * * gnd
such other Indians as the Secretary of
the Interior may see fit to settle thereon.”

In discussing the meaning of this pro-
vision, defendant directs attention to the
character of the occupancy which must
be shown to exist in order to establish
that “other” Indians were settled in the
reservation. Indians other than the
Hopis are to be regarded as settled in
the reservation, he argues, if they use
and occupy such lands for residential and
incidental purposes, in Indian fashion,
and if such use and occupancy is of a
continuing and permanent nature as op-
posed to a transitory or temporary oc-
cupancy.

In reaching this conclusion defendant
applies, by analogy, the meaning which
courts have attached to the terms “set-
tlement” and “settled” as used in the
Homestead Law, 43 U.S.C. §§ 162, 166.1?
He also likens the character of use and
occupancy by “other Indians” contem-
plated by the executive order to that
which must be found to exist in order to
establish aboriginal Indian title.2® De-

pursuant to such Executive order.” The
statutory trust therefore is not for the
benefit of any unnamed Indians who were
not “settled” in the reservation pursuant
to the “such other Indians” provision of
the executive order.

£9. The Supreme Court in Great Northern
Railroad Company v. Reed, 270 U.S. /39,
545, 46 S.0t. 380, 382, 70 L.Ed. 721,
speaking of the Homestead law, said:
“The term ‘settloment’ is used ag compre-

. hending acts done on the land by way of
establishing or preparing to establish an
actual personal residence—growing there-
on and, with reasonable diligence, arrang-
ing to occupy it as a home to the exclu-
sion of one elsewhere.” See also, Anna
Dowes, 32 L.D. 331.

20. Tn this connection defendant refers to
statements concerning the kind of abh-
original use and oceupancy which will con-
stitute “Indian title,” as set out in United
States v. Santa Fe Pacific Railroad Com-
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fendant thus seems to make the test ex-
clusively one as to the character of the
use and occupancy, no mention being
made of the role the Secretary must play
in order for “other Indians” to obtain
rights as settled Indians.

Plaintiff, on the other hand, places the
emphasis entirely upon the part the Sec-
retary must play. He argues that how-
ever continuing and permanent the use
and occupancy of other Indians may be,
they cannot acquire rights in the 1882
reservation as “settled” Indians, unless
the Secretary has, in the exercise of his
discretion, “settled” them in the reserva-
tion. Plaintiff contends that neither the
meaning attached to the terms ‘“settle-
ment” or “settled,” as used in the Home-
stead law,?! or the character of use and
occupancy associated with aboriginal In-
dian title, is helpful in construing the
words “to settle,” as used in the Execu-
tive Order of December 16, 188272
Plaintiff concedes that his research has
thrown but little light on the question
of what act the Secretary must perform
to “settle” other Indians on the 1882
reservation, and believes defendant’s re-
search has been similarly unproductive.

[8] We are of the opinion that neither
the test as to the character of use and
occupancy of ‘“other’” Indians, as sug-
gested by defendant nor the test as to
whether the Secretary acted to “settle”

pany, 8314 UK 320, 345, 62 S.Ct, 24%, RG
L.Ed. 269; Mitehel v. United States, 9
Pet. T11, 34 118, 464, 486, 9 T.Ed. 283;
Aleea Rand of Tillnmook v. United States,
H F.8uapp. 934, 103 Ct.ClL 494, 558S:
and Assinihoine Indian Tribe v, United
States, T7 Ct.C'L 347, 368, In the Santa
Feo ense, the econvt said, 314 U8, at page
3440, 62 K8.Ct. at page 251 :
“Ocenpaney  necessary  to  establish
aboriginal possession is a question of fact ’
to be determined as any other question
of fact. If it were ecstablished as a fact
that the lands in question were, or were
included in, the auncestral home of the
Whalapais in the sense that they con-
stitnted definable territory oceupied ex-
elugivaly by the Walapais (as  distin-
guished from the lands wandered over
by many tribes), then the Walapnis had
‘Indian title’ which, unless extingnished,
survived the railroad grant of 1866.”

other Indians, as suggested by plaintiff,
is alone sufficient in determining whether
“other” Indians have been “settled” on
the 1882 reservation. In our view, In-
dians other than Hopis acquired rights
in the 1882 reservation under the execu-
tive order provision in question if: (1)
such Indians used and occupied the reser-
vation, in Indian fashion, as their con-
tinuing and permanent area of residence,
and (2) the undertaking of such use and
occupancy, or the continuance thereof, if
undertaken without advance permission,
was authorized by the Secretary, exer-
cising the discretion vested in him by
the executive order.

The general principle just stated pro-
vides a starting point for our discussion.
It does not dispose of all the legal prob-
lems to be encountered in determining
whether the Secretary in fact settled any
Navajos in the 1882 reservation. Nor
does it provide any guidance as to what
effect Secretarial settlement of Navajos,
if any were settled, had on pre-existing
Hopi rights in the reservation. These
are questions which ean best be dealt
with as they emerge during the course
of the following discussion.

[9]1 The evidence is overwhelming
that Navajo Indians used and occupied
parts of the 1882 reservation, in Indian
fashion, as their continuing and perma-
nent area of residence, from long prior

2. Phintiff argues that the Tomestead
law refers to the act of the individual
secking the benefit of the Inw, no mlmin-
istrative officinl being called upon to “set-
tle” anyone.

22. Dhintiff contends that while Indian ti-
tle ns interpreted by the court with re-
speet to Indian reservations has heen de-
termined to be the right of ecenpaney
and use, no ecase has heen fouml whieh
makes the converse true, that such title
can be ereated hy merely using and oe-
eupying the land, Morcover, he in effect
argnes, the concept of ahariginal title ne
more than that of settlement under the
Homestend law, involves administrative
artion, while nnder the Exeecutive Order
of December 16, 1832, such action is a
specific requirement,
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to the creation of the reservation in 1882
to July 22, 1958, when any rights which
any Indians had acquired in the reserva-
tion became vested.?®

The Navajo population in the reserva-
tion steadily increased during all of this
period. In 1882 there were only about
three hundred Navajos living in the area.
By 1900 this had increased to 1,826. In
1911 the Navajo population was estimat-
ed to be two thousand, and by 1920 this
had grown to between twenty-five and
twentyv-seven hundred. The Navajo pop-
ulation climbed to 3,319 by 1930, and to
ahout four thousand by 1936. About six
thousand Navajos were living within the
reservation in 1951. By 1958, the Nava-
jo population probably exceeded eighty-
eight hundred.

The use and occupancy of the reserva-
tion area for residential purposes by a
constantly increasing number of Nava-
jos, is therefore definitely established,
and we have so found. But the critical
question is whether such use and occu-
pancy was by authority of the Secretary,
granted in the exercise of the diseretien
lodged in him by the executive order to
“gettle” other Indians on ethe reserva-
tion.

None of the twenty-one Secretaries of
the Interior who served from December
16, 1882 to July 22, 1958, or any official
authorized to so act on behalf of any
of these Secretaries, expressly ordered,
ruled or announced, orally or in writing,
personally or through any other official,
that, pursuant to the discretionary pow-
er vested in him under the executive ox-
der he had “settled” any Navajos in the
1882 reservation, or had authorized any
Navajos to begin, or continue, the use

23. In Iealing v. Jones, 174 F.Supp. 211,
216, we teld thar from the date of the
ennctiment of the Act of .Tuly 22, 1958,

T2 Ntat, 402, the beneficiaries of the trost

thereby created “had a vested equitable

interest thercin eapable of judicial ree-
ognition and protection.”

24. Tn August, 188G, & &, Patterson, then
the Navaje Twdian Agent. held a gen-
eeal council of Tndicns nt Keams (Canyon,
within  the 1882 reservation. Hopis

210 F.Supp.—10

and occupancy of the reservation for res-
idential purposes.

In the absence of any order, ruling, or
announcement of this kind, defendant
produced evidence on the basis of which,
he urged, such Secretarial act or acts of
discretion should be implied. This evi-
dence relates to such matters as the ex-
tent to which administrative officials
acquiesced in the known presence of
Navajos in the reservation and the rea-
sons therefor: the extent to which Gov-
ernment assistance was rendered to
Navajos in the reservation as compared
to that rendered to Hopis and the rea-
sons therefor; and the issuance of of-
ficial pronouncements concerning the re-
spective rights of the Hopis and Nava-
jos in the reservation and the officially-
asserted basis for rights so recognized.
Plaintiff produced counter evidence of
the same general character.

We turn to a discussion of that evi-
dence.

For a period of nearly six years fol-
lowing issuance of the executive order,
the known presence of a relatively small
number of Navajos in the 1832 reserva-
tion was neither condemned nor sanc-
tioned by administrative officials. These
Navajos were not officially labeled as in-
terlopers and no effort was made to eject
them from the reservation. On the oth-
er hand, they were not publicly recog-
nized as having any rights in the reser-
vation and they were provided with no
assistance or supervision of the kind
which, on a modest scale, was being sup-
plied to Hopis.?*

We conclude that nothing occurred
during this initial period which would
warrant the finding and conclusion that

representing five villages and thicty to
forty Navajos living in the vicinity of
Keams Canyen, aftended  this meeting,
The Hopi representatives  favored the
exiablishment  of a schnol at Keams
Canyon, nnd promise to send gixty to sev-
onty ehildren from the villages, A few
Navajos also satd they would send their
children to this school.  Patterson re-
ported this to the Washington office but
the record does not indieate whether ae-
conttnodation of Navajo children at this
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the Secretary had, by implication, set-
tled Navajos in the reservation pursuant
to the “such other Indians” provision
of the 1882 executive order.

On September 20, 1888, Inspector T. D.
Mar?um reported to the Office of Indian
Aﬂ’au:s that Hopis were complaining of
Navajos “on their reservation,” with
flocks and herds, destroying Hopi crops
and ruining their grazing lands. On
September 26, 1888, Herbert Welsh Cor-
re_sponding Secretary of the I;ldian
R{ghts Association, wrote to William F.
Vilas, Secretary of the Interior. He told
th_e Secretary of complaints he had re-
?elv'ed from Hopis concerning injuries
1nﬂl_cted upon them as a result of “the
continual intrusions and depredations”
of. ifhe Navajos. Welsh suggested that a
military force be sent to the area for the
purp({se of holding a council with the
Navajos to inform them that the de-
predations must cease.

These two reports were turned over
to R: V. Belt, Chief, Indian Division, for
consideration, On October 10, 1888 ,Belt
sent a memorandum to the Secretar,y ex-
pressing approval of the recommendation
;};:t a x;){ilitary expedition be sent to the

a. e conclud i
with these words:ed his memorandum

“The Moquis reservation was es-
tablished by Executive Order of De-
cember 16, 1882, for the Moqui and
such other Indians as the Secretary
of the Interior may see fit to settle
thereon. It comprises no lands set
:flpart for the Navajoes and no Nava-
Joes have been settled thereon by the
Department.”

On the same day on which this mem-
orandum was written, it was received by
Secretary Vilas. Later the same day, he
wrote to the Secretary of War requesting
that a company of troops be dispatched
to the area with instructions “to remove
all Navajo Indians found trespassing

school was approved and, if 8o, whether
any Navajo children attended during these
first years. The rehool at Keams Canyon
was opened in 1887,

with their herds and flocks on the Moqui
reservation and to notify them that their
depredations must cease and that they
must keep within their own reservation.”
In this communication Secretary Vilz;s
also made the identical statement that
Belt had made to the effect that no Nava-
Jos had been settled in the reservation.

We do not agree with defendant that
the Secretary’s statement should be dis-
cou'nted because of the expedition with
which he acted after receiving the memo-
randum from Belt. To the extent, how-
ever, tl}at this statement represents an
expression of opinion by the Secretary
as to the meaning of the 1882 order, or
as t9 what some previous Secretary 'did
?r dfd not do in the way of settling Nava-
jos in 'the reservation, the quoted state-
m.ent 1S not competent evidence. Our
View as to this is identical with that ex-
pres§ed earlier in this opinion in dis-
cussing whether the Navajos gained

rights in the reservation
By on December

But Vilas had been Secretary of the
Interior since January 16, 1888. His
statgment therefore represents the best
possible evidence that between January
16, 1888 and October 10 of that year
Yvhen the statement was made, no Nava:
Jos were settled in the reservation by Sec-

retarial authorization. We
conclude, o find and

The .military expedition which Secre-
tary Vilas requested reached the reser-
vation in December, 1888. Due to the
fact that winter wags coming on, Navajo
movgment in the area adjacent to the
Hopis was at a minimum. Forcible re-
moval of Navajo families at that time of
ye:ar would also have caused great hard-
ship. For these reasons the officers in

charge of this expedition determined not
to force an immediate evacuation, In-
stead, they confined their action to a
show of force and a warning that de-
predations must cease.25

25. Tt was during this period that Col. W,

A. Carr, commanding officer at Fort Win-
. )

g'ntﬂ, New Mexico, wrote to Navajo Chiet

Sam Begody. The colonel asked Chief
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[107 Officials in the Office of In-
dian Affairs were advised of this devel-
opment and were apparently content to
let the military proceed under the new
plan, Defendant believes that, in view
of this acquiescence, it should be in-
ferred that the Secretary had impliedly
settled these resident Navajos in the res-
ervation.

We do‘not agree. Only a short time
before, the Secretary had expressly stat-
ed that he had not settled any Navajos
in the reservation. There were no offi-
cial pronouncements during the months
which followed indicating a change of
position. The decision of the military
against forcible ejection of Navajos was
not based on any supposed rights the
Navajos had acquired in the reserva-
tion by settlement or otherwise. This
considerate treatment was professedly
motivated, as Indian Office officials knew,
by a desire to avoid inflicting hardships
on Navajo families, where not immedi-
ately necessary to protect the Hopis. 1f
there was any other motivation it was
probably the desire to avoid antagonizing
the aggressive Navajo Indian Tribe at a
time when the Governm®nt was seeking
to maintain peace with the Indians of

the West.

In the summer of 1889, there were re-
newed complaints of Navajo encroach-
ments upon the Hopis, the theoretical
twelve-mile limit prescribed by Col. Carr
apparently being disregarded by the
Navajos. From the beginning to the end
of 1890 there were further complaints of
this kind. The Hopis living at Oraibi,
the largest Hopi village, ceased sending
children to the Keams Canyon school,
partly because of the Government’s fail-
ure to protect the Hopis from the Nava-
jos.

In February, 1890, Commissioner T. J.
Morgan instructed Charles E. Vandever,
the Navajo Agent at Gallup, New Mex-

Begody to notify the Navajos in the
1882 reservation that they had no right
to move nearcer to the Hopi villages, and
that they must move back and stay “at
least twelve miles away from the Moquis.
. s

ico, to immediately take energetic and
proper steps, without endangering the
peace, to keep the Indians L
within the limits of their reservation,
and to return roving Indians to the reser-
vation.” The only Indians excepted from
this order were those who had settled
upon lands outside of their reservation
for the purpose of taking homesteads.
No Navajos had moved into the 1882
reservation for that purpose, because
that area had not been opened for home-
steading.

It follows that, under Commissioner
Morgan’s instructions, all Navajos then
in the 1882 reservation were subject to
removal. They could not have been re-
moved if they had been settled in the
reservation by Secretarial authority.
Hence the instructions indicate that from
June 10, 1889, when Morgan became
Commissioner, to February, 1890, when
the instructions were issued, no Nava-
jos had been settled in the 1882 reserva-
tion by Secretarial authority.

On December 16, 1890, special agent
George W. Parker sent a telegram to the
Commissioner stating that a company of
soldiers should be sent at once to remove
“trespassing” Navajos from among the
Hopis, and to arrest rebellious Oraibi
Hopis who refused to send their children
to the Keams Canyon school. The Com-
missioner telegraphed General McCook
at Los Angeles and, on December 17,
1890, a military expedition was sent on
its way.26 On December 22, 1890, the
Commissioner sent instructions to Park-
er to cooperate with the troops and school
superintendent Ralph P. Collins “in such
way as may be proper to eject the Nava-
jos from the Moqui country to protect the
Mogquis from the former. * * w7

The troops reached Keams Canyon on
Christmas Eve, 1890, and shortly there-
after, with their use, the revolt of the
Oraibi Hopis against the Keams Canyon

26. On December 18, 1890, the Commis-
sioner made a full report of develop-
ments to the Secretary of the Interior,
stating that “It is very desirable that the
Navajos should be forced to retire from
the Moqui reservation, ® * L
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school was broken. Winter being already
well advanced, the Navajos were not on
the move and Lt. Charles H. Grierson,
in charge of the troops, reported that he
saw no Navajo herds in the vicinity of
the Hopi villages. Lt. Grierson appar-
ently did not have instructions to carry
out the Commissioner’s plan to have Na-
vajos ejected from the Hopi country.
Instead, his instructions were to hold in-
terviews with the Navajos and explain to
them that they should cease molesting
the Hopis.

Again, the Washington office appar-
ently acquiesced in the decision of the
military not to forcibly eject Navajos
from the 1882 reservation. But, as in
the case of the similar attitude adopted
by the Commissioner’s office in 1888, we
do not believe that implied Secretarial
settlement of Navajos is to be inferred
from such acquiescence.

There were apparently two reasons
why it was decided not to use force on
this occasion, neither of which was predi-
cated upon the view that the Navajos
had rights in the reservation, however
acquired. One of these was that, until
the 1882 reservation boundary lines were
distinctly marked, Navajos could not be
blamed for entering that area. The oth-
er was that every effort was being made
at this time to avoid antagonizing the
Navajo Indian Tribe. Thus Lt. Grier-
son was instructed by Capt. H. K. Bailey,
at Los Angeles, that he should be very
“guarded” in his action, especially to-
wards the Navajos, “and under no ecir-
cumstances, if it can be avoided, will any
harsh measures be taken towards them at
this time.”??

Early in 1891, Parker, Navajo Agent
David Shipley, School Superintendent
Collins, and Thomas V. Keam, a pioneer
of the area, decided that the most feas-
ible way of meeting the immediate prob-
lem was to prescribe a circular boundary
around the Hopi villages, having a radius

27. That the Washington office shared this
reluctance to rile the Navajo Indian Trihe
at thig particular time is evidenced by the
directions Parker received from the Com-

of sixteen miles, within which the Nnva-
jos were instructed not to enter. They
proceeded to do this, marking the circu-
lar boundary by mounds and monuments.

The Commissioner was advised of this
plan, being told that both the Hopis and
Navajos were agreeable thereto. The
Commissioner apparently acquiesced in
the arrangement, although it was never
expressly confirmed by the Washington
office. This 1891 line is referred to in
the record and briefs as the “Parker-
Keam” line, In what turned out to be a
colossally over-optimistic statement, the
Commissioner, on January 30, 1891, re-
ported to the Secretary that the affairs
between the Hopis and Navajos in the
vicinity of Keams Canyon “have heen
brought to a satisfactory conclusion.”

The significance which defendant
draws from establishment of the so-
called Parker-Keam line, is predicated
on the fact that it operated to assure
Navajos residing outside that line but
inside the 1882 reservation that they
would not be disturbed. We are asked
to infer therefrom that, by implication,
the Secretary settled Navajos in the 1882
reservation, but outside of the Parker-
Keam line.

If this circumstance were considered
independently of all the other events of
the period, such an inference might be
warranted. But immediately prior there-
to the Commissioner had ordered the re-
moval of Navajos and had only acceded
to less stringent measures out of consid-
erations unrelated to any claim of right
in the Navajos. During this same period
the Government was rendering substan-
tial assistance to Hopis in the reservation
but none at all to resident Navajos unless
a few Navajo children were then attend-
ing the Keams Canyon school.

Moreover, the significance to be at-
tached to the establishment of the Park-
er-Keam line must be judged not alone
in the setting of circumstances which

missioner on Decembeor 22, 1R90), «“* * o
to exercise proper ecare and tact not to
inflame the minds of the Navijos anid en-
danger an onuthreak with them, * * e~
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then existed, but also in the light of sub-
sequent events. There are many instane-
es in the long history of this controver-
sy in which an interpretation of a par-
ticular occurrence, perhaps justified by
immediately surrounding circumstances,
proves unwarranted when considered in
a broader context. As we shall shortly
see, administrative action in the years
immediately: following establishment of
the Parker-Keam line negates the view
that any Navajos had previously gained
rights in the reservation by Secretarial
seitlement or otherwise.

We therefore conclude that practical
considerations, unassociated with any of-
ficial recognition of Navajo rights, die-
tated acquiescence in the attempt to solve
the problem by means of the Parker-
Keam line, Up to early 1891, no Secre-
tary of the Interior had gettled any
Navajos in the 1882 reservation.

FEarly in 1892, administrative officials
put into effect a plan to allot lands to in-
dividual Indians in the reservation.
While, under this plan, Navajos in the
reservation were not permitted to be up-
rooted in order to allot lands to Hopis,
neither were they permitted®to receive
allotments themselves. No Indian was
allowed an allotment unless his father or
mother was a Hopi.?® This distinction
vetween rights accorded HMopis and Na-
vajos is explainahle only on the hypothe-
sis that the Navajos in the reservation
were not then settled Indians within the
meaning of the 1882 executive order.

Several years were then to pass be-
fore there would be other events of sig-
nificance. In 1899, the superintendent of
schools at Keams Canyon complained of
Navajo depredations and urged that the
Navajos be returned to the Navajo reser-
vation. The Washington office, however,
decided that nothing should be done “as
the Navajoes have always trespassed up-
on the Moqui resn. * * *” The fol-
lowing year, rejecting a proposal that
traders on the reservation not be per-
mitted to do business with Navajos, the

Commissioner said that it was not prac-
tical or fair to ask traders to keep the
“trespassing” Navajos out by refusing
to trade with them.

It would appear that if the Navajos
were then “trespassers” in the reserva-
tion, as they were authoritatively la-
belled, they were not settled Indians
within the meaning of the 1882 order.
The described Government inaction is
not necessarily inconsistent with that
label. Refusal to eject Navajos at this
time may well have been motivated by
the same considerations which led to ac-
quiescence in the military decision
against ejectment in prior years. Re-
fusal to restrict the traders in the man-
ner proposed was specifically attributed
to the hardship this would place upon
traders rather than any rights which had
been acquired by the Navajos.

Again, several years elapsed before
there were other occurrences relevant to
the question under discussion. In Part
1I of the Indian Department Appropria-
tion Act of March 1, 1907, 34 Stat. 1015,
under the heading “Arizona” (34 Stat.
1021), the Secretary of the Interior was
authorized “to allot lands in severalty
to the Indians of the Moqui Reserva-
tion in Avizona, in such quantities as
may be for their best interests * * *
1t was further provided that such allot-
ments would be subject to the provisions
of the General Allotment Act of Febru-
ary 8, 1887, 24 Stat. 388-391.

The then acting Commissioner appar-
ently construed the words “Indians of
the Moqui Reservation,” as used in the
1907 act, to include Navajos then located
in the reservation who intended to re-
main there and who desired to receive
allotments. Thus, on February 25, 1909,
he instructed field officials to allot lands
in the reservation to such Navajos. He
further adviscd, however, that Navajos
living in the reservation who declined
to accept allotments “can be removed
from the reservation.”” In conveying
these instructions, the acting Commis-

28. This first allotment project was discontinued in the fall of 1894, without any allotments

having been approved,
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sioner made reference to the “such other
Indians” provision of the Executive Or-
der of December 16, 1882, stating that
this provision provided “ample author-
ity” for the instructions which were giv-
en.

The clear intendment of these instruc-
tions, given by the authorized represen-
tative of the Secretary, is that Navajos
then living in the reservation who in-
tended to make it their permanent homes,
and who indicated a willingness to ac-
cept allotments, were thereby “settled” in
the reservation pursuant to the authority
vested in the Secretary under the execu-
tive order. All other Navajos living in
the reservation, however, without re-
gard to length of residence or intention
to make the reservation a permanent
home, were subject to removal and there-
fore were not “settled” at that time.

Approximately three hundred Navajos
residing on the 1882 reservation indicat-
ed a willingness to accept allotments, and
received allotments subject to approval.
In 1911 this second allotment project was
abandoned, and none of the allotments to
Navajos or others was approved. These
three hundred Navajos must nevertheless
be regarded as ‘settled” Indians, since
the only Navajo permanent residents
who were denied that status under the
acting Commissioner’s ruling of Febru-
ary 25, 1909, were those who were un-
willing to accept allotments.

It is not ascertainable from this record
who these three hundred Navajos were;
which, if any, were still living on July
22, 1958, and residing in the reservation;
or which of them, if any, had descend-
ants living in the reservation on the lat-
ter date and, if so, who were such de-
scendants. It is therefore not possible,
on this record, to find that any Navajos
residing in the reservation on July 22,
1958, derived rights of use and occu-
pancy by reason of the fact that, in the
years 1909 to 1911, the Secretary had
settled three hundred unidentified Nava-
jos in the reservation.

There are several reasons why, as we
find and conclude, the Secretarial settle-
ment of three hundred Navajos in the

reservation in connection with the 1907-
1911 allotment project, did not effectuate
a Secretarial settlement of the Navajo
Indian Tribe in the 1882 reservation.
These reasons are: (1) only three hun-
dred of some two thousand Navajos then
living in the reservation were settled in
this manner; (2) the only Navajos who
may be deemed to have been settled at
that time were those who agreed to ac-
cept allotments, and the acting Commis-
sioner ruled that Navajos who declined
to accept allotments “can be removed
from the reservation”; (3) the purpose
of the allotment system being to remove
lands from communal ownership and
place them under individual ownership
(see Federal Indian Law, Department of
the Interior, page 773), the fact that the
Government indicated a willingness to al-
lot lands to Navajos (these allotments
were never approved) does not tend to
show a purpose to settle the Navajo In-
dian Tribe; and (4) events subsequent
to 1911 show that the Navajos were not
administratively treated as a “settled”
tribe.

It was during this second allotment
period that administrative personnel of
the Office of Indian Affairs began to
speak of Navajo “rights” in the reserva-
tion, Writing to the Commissioner on
January 24, 1911, Hopi Superintendent
A. L. Lawshe said: “As 1 understand the
matter the two tribes now have substan-
tially equal rights which should be pre-
served.” C. F. Hauke, the Second As-
sistant Commissioner, making reference
to this statement in a letter to an of-
ficial of the Indian Rights Association,
commented: “The Superintendent’s re-
port indicates that he appreciates the
fact that the Navajos and Moquis have
equal rights on the reservation, * *”

Neither Lawshe nor Hauke indicated
what they believed to be the source of the
asserted “rights” of the Navajos. There
is no indication that they regarded the
Navajos as having been “settled” pursu-
ant to the executive order. But if this
inference is warranted, it still is not
helpful in the absence of an indication
that the officials were reporting contem-
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poraneous administrative action, as dis-
tinguished from expressing an opinion as
to past action. Finally, there is no evi-
dence that these views were then accept-
ed or shared by the Secretary or the
Commissioner.

We conclude that these statements of
Lawshe and Hauke are without signifi-
cance on the question of whether Nava-
jos were “dettled” in the reservation.
Nor were there, with the exception of the
allotment instructions referred to above,
and action thereunder, any other events
during this second allotment period, from
1907 to 1911, from which it may reason-
ably be inferred that Navajos were “set-
tled.”

During the seven-year period from
1911 to the enactment of May 25, 191829
the view first emerged in official circles
that, by virtue of the “such other In-
dians” provision of the Executive Order
of December 16, 1882, Navajos then liv-
ing on the reservation, and their descend-
ants, had acquired rights of use and
occupancy. This opinion was first ex-
pressed by Leo Crane, then superintend-
ent at Keams Canyon, in his annual re-
port for 1912, It was repeatedby him in
1914, 1915 and 1918, and the same view
was expressed by Inspector H. S. Traylor
in a report dated June 6, 1916.

These expressions of opinion would
have significance only if they manifest-
ed contemporaneous action by the Secre-
tary, or his authorized representative,
settling Navajos in the reservation pur-
suant to the authority reserved in the
executive order. But neither Crane nor
Traylor were shown to have authority
to act for the Secretary in such matters.
It is thereiore not necessary for us to de-
termine whether they were purporting to
do so, or whether they were merely ex-
pressing their personal opinions as to the
legal effect of the executive order, or as
to past Secretarial acts of settlement.

It was also during this seven-year peri-
od, that suggestions for an actual and

29. The Aect of May 23, 1918, 40 Stat. 570,
25 UKC. § 211, prohibited the erea-
tion of any Indian reservation or the

permanent division of the reservation
between Hopis and Navajos, with marked
boundary lines, were first advanced.
Superintendent Lawshe had, in fact,
made such a suggestion on February 14,
1911, just before abandonment of the
second allotment project. A similar sug-
gestion was made on November 20, 1911,
by Leo Crane. On February 10, 1912,
Second Assistant Commissioner Hauke
advised Crane that the general problem
was under consideration. In his 1912 re-
port, and again in 1915, Crane reviewed
this suggestion. A somewhat similar
suggestion was made by Inspector Tray-
lor on June 6, 1916.

As a result of suggestions made by
then Congressman Hayden at a Con-
gressional committee hearing held in De-
cember, 1917, Crane was instructed to in-
vestigate the desirability of dividing the
1882 reservation. He reported on March
12, 1918, agreeing with Traylor that the
reservation should be divided, the Nava-
jo part, however, to be only for the use
of Navajos who resided in the reserva-
tion in 1882 and their descendants.

Had the suggestions of Lawshe, Crane
and Traylor for a division of the reserva-
tion been accepted by the Secretary or
Commissioner, the inference would be
permissible that the Navajos were recog-
nized by them as having rights of use
and occupancy in the reservation. But
there is no indication that these recom-
mendations received acceptance above
the level of field personnel.

A third development during this peri-
od which requires comment has to do
with suggestions that Navajos be re-
moved from the reservation. On May 26,
1914, H. F. Robinson, Superintendent of
the Land Division of the Department of
the Interior, wrote to the Commission-
er recommending that the Navajos be
moved from the 1882 reservation to
available lands to the south, Crane, who
was asked to submit his views concerning
this proposal, recommended against it.

making of any additions to existing res-
ervations in the States of New Mexico
and Arizona, except by Act of Congress.
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In his report of June 6, 1916, Inspector
Traylor spoke of the territory occupied
by Navajos as “rightfully” belonging to
the Hopis, and suggested that some Nav-
ajos might be persuaded to move to the
west and south of the 1882 reservation.
He would then set aside the area within
the reservation, vacated by the Navajos,
for the Hopis for a period of ten years,
with the provision that if they did not
use and occupy it, the Navajos again be
permitted to take it over.

There is nothing in the record to indi-
cate that either Robinson’s or Traylor’s
suggestion for removing Navajos re-
ceived acceptance in Washington. The
fact, however, that Robinson’s recom-
mendation resulted in a request for a re-
port from Crane, is some indication that
the Commissioner’s office did not then re-
gard the proposal as legally precluded.
If the Secretary or Commissioner had
then held a very firm conviction that
Navajos were present on the reservation
as of right, it is doubtful if they would
have called upon a field official to report
on the proposal to remove the Navajos.

During this seven-year period from
1911 to 1918, the Navajos on the reserva-
tion received very little assistance from
the Government, while the Hopis, as in
the past, received substantial aid. On
June 22, 1914, Crane stated, in a report
to the Commissioner, that for thirty
years the Government “has lavished its
help upon the Hopi and has done prac-
tically nothing for the Navajo on this
reserve. * * *» Tp 3 report dated
March 12, 1918, he stated that thirty
years of agency effort had been devoted
almost entirely to the Hopis, the Nava-
jos only being given implements. He
added: “The Government since 1868 has
neither sought to educate or rule them
[Navajos] * * »»

The events of the seven years from
1911 to 1918, reviewed above, provide no

30. On that date 44 Stat. 1347, 25 UK.C.
§ 3981 was enacted. Under this statute,
changes in the bonndaries of reservations
created by executive order, proclamation,
or otherwise for the nse and oceupation
of Indians were prohibited, except by Act

factual basis for the inference that, dur-
ing that period, the Secretary “settled”
Navajos on the 1882 reservation. In fact
there is no indication that, during this
period, the Secretary or Commissioner
recognized Navajos as having any rights
in the reservation, whether as “settled”
Indians or otherwise. That the Navajos
were actually regarded by them as with-
out any such rights is indicated not only
by the fact that a proposal to remove
Navajos was seriously considered, but
by the difference in treatment accorded
Hopis and Navajos on the reservation
with respect to the rendering of Govern-
ment assistance.

During the nine-year period which
followed, ending with the enactment of
March 3, 1927,% there were further of-
ficial expressions of opinion concerning
the status of Navajos in the 1882 reser-
vation.

At a Congressional Committee hearing
held in May, 1920, Hopi Superintendent
E. L. Daniel erroneously quoted the
“such other Indians” provision of the
executive order, 3! and stated that this
“usual jigger * * * Jotg the Navajos
in. * * * Daniel also made the in-
correct statement to the committee that,
in 1882, “there were practically as many
Navajoes on the reservation as Hopis.”

On July 26, 1924, Marschalk, Chief of
the Land Division, answering an inquiry
from the Commissioner as to the status
of the Navajos on the reservation, re-
plied:

“It does not appear that the Nava-
jos have at any time been especially
authorized by this Department to
occupy and use any part of the Mo-
qui Reservation, but they have sim-
ply been allowed to remain by suf-
ference, although as before stated,
the order of 1882 would seem to
include them, or at least those who
were there at that time.”

of Congress, with an exception not here
applieable,

31. Daniel quoted the provision as reading:
“such other Indians that might belong on
the reservation.”
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As we said with regard to the some-
what similar expressions of Crane and
Traylor, these statements by Daniel an'd
Marschalk would have significance onl)f if
they manifested contemporaneous action
by the Secretary or his authorized rep-
resentative, settling Navajos in the res-
ervation. But, as in the case of Crane
and Traylor, neither Daniel nor Mar-
schalk were shown to have authority to
act for the Secretary in such matters.
These latter statements, as in the case (.)f
the former, therefore do not aid us in
resolving the question under discussion.

On September 29, 1924, an official a8
high as the Commissioner of Indian Af-
fairs for the first time expressed an of-
ficial view to the effect that Navajos had
rights of use and occupancy in the reser-
vation. This was, in fact, the first of
thirteen instances during the twenty-
year period from 1924 to 1944, when a
Commissioner made an official statement
or ruling which expressly, or by neces-
sary implication, recognized Navajos as
having rights in the 1882 reservation.

Without doubt the Commissioner 'of
Indian Affairs had authority tg exercise
the discretion vested in the Secretary ?f
the Interior to “settle” other Indians in
that reservation.3? It therefore becomes
necessary to determine whether these
statements by the Commissioner, to the
effect that Navajos had rights in the
reservation, and the administrative ac-
tion or inaction with which they were as-
sociated, considered separately or togeth-
er as a developing course of conduct,
warrant the conclusion that the Secr(.a-
tary had, in the implied exercise of his
discretion, and pursuant to his reserved
authority under the 1882 executive or-
der, settled Navajos in the reservation.

The statement of September 29, 1924,
was made in answer to a protest which
Hopi leaders had made against the_ pl.an
1o convert the Keams Canyon facilities
into a school for Navajo children resid-

12, See 25 UL8.C. 8§ 2, Rainbow v. Young,
] Cir., 161 F. 835, 837. Jn one of these
thirteen statements (the one dated Feb-
ruary 7. 1931), the Secretary of the In-

210 F.Supp.—10%2

ing in the reservation. Referring to the
“such other Indians” provision of the
executive order, Commissioner Charles
H. Burke said: “It is believed this lar.l—
guage was intended to permit Navajo
Indians who had lived on the reserve for
many years to continue there.”

For the reasons previously indicate(.l,
this statement is not competent evi-
dence of the meaning of the 1882 execu-
tive order, or that a previous Secretax;y
of the Interior had settled Navajos in
the reservation. But since the ‘“‘such
other Indians” provision is not self-exe-
cuting, and since the statement was made
in justification of the Commissioner’s
concurrent act in providing schooling for
resident Navajo children at Keams Can-
yon, the statement and act, considered
together may have been intended to
manifest implied settlement of Navajos
at that time.

1t is true that the Commissioner’s
statement insofar as it undertock to ex-
plain the intention of those who issued
the executive order, is erroneous. As al-
ready stated in this opinion, the “such
other Indians” provision was inserted in
the order without any particular intent
with regard to Navajos. Nor in framing
that order was there any intent to limit
the Secretary’s authority to settle “oth-
er Indians,” to Navajos who “had,” by
1882, “lived on the reservation for many
years. * ® *” ag Burke erroneously
stated.

But if Commissioner Burke did there-
by exercise the discretionary power to
settle other Indians, the fact that he did
so in favor of Navajos in the mistaken
belief that this was the designed purpose
of the “such other Indians” provision,
is immaterial. We are not concerned
with the motivation for the exercise of
such discretion, or whether the result
was good or bad.

In one respect, however, there appears
to be an inconsistency between what the

terior joined. In another, dated October
27, 1941, the Assistant Secretary of the
Interior joined.
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Commissioner said and what he did. By
his statement he seems to have indicated,
in effect, that he was settling in the res-
ervation Navajos who had lived therein
for many years prior to 1882. But he
was apparently, at the same time, mak-
ing the school facilities at Keams Canyon
available to all resident Navajo children
without regard to the number of years
their families had lived in the reserva-
.tion. This is but the first of several
instances to be related in which the
Commissioner, while verbally seeming
to indicate a limited exercise of the dis-
cretionary power in favor of Navajos,
sanctioned administrative action consis-
tent with & much broader exercise of
such power.

It is not necessary to reach a conclu-
sion based on this 1924 incident as to
how this seeming inconsistency is to be
resolved. Nor is it, for that matter,
necessary to reach a firm conclusion
based on this one incident, that any Nav-
ajos were settled in the reservation pur-
suant to the “such other Indians” provi-
sion of the executive order.

It is sufficient at this point in the
opinion to observe that the 1924 state-
ment and the surrounding circumstances
have some tendency to indicate that some
Navajos were then settled in the reserva-
tion pursuant to an implied exercise of
authority under the executive order. It
must be left to subsequent events, as
hereinafter discussed, to reveal whether
this initial tendency of the evidence is to
be confirmed or undermined, and to ac-
curately appraise the extent to which, if
any, the discretionary power was exer-
cised.

On March 31, 1926, Senator Ralph H.
Cameron wrote to the Commissioner re-
questing comment concerning a proposal
which had come to him from four Hopi
chiefs that the President or Congress act
to make the 1882 reservation “an entire
Hopi reserve,” and requiring Navajos re-
siding therein to move “to their own res-
ervation.” Replying under date of April

33. The Commissioner incorrectly quoted
this provision, stating that it read: “and

13, 1926, Commissioner Burke referred
to the “such other Indians” provision of
the executive order,33 and stated:

“# * * There were undoubt-

edly some Navajo Indians, living on
this Jand before the reservation was
set apart; others have gone there
since and settled. Their rights must
be carefully considered.”

In apparently recognizing resident
Navajos as having rights in the reserva-
tion the Commissioner thus relied upon
the “such other Indians” provision of the
executive order. But the inference which
might be drawn therefrom that he was
thereby reporting contemporaneous ad-
ministrative action pursuant to that pro-
vision is somewhat undermined by the
use he made of the word “settled.” The
executive order contemplates settlement
of other Indians only where the Secre-
tary or his representative, in the exercise
of discretion, consents thereto. Here,
however, the Commissioner uses the term
“gettled” as if it required only action
by the Navajos in taking up residence
in the reservation.

The Commissioner’s resistance to the
proposal that the 1882 reservation be
made an exclusive Hopi reservation, man-
ifested in this letter, was borne out by
contemporary administrative inaction.
Neither the Secretary nor the Commis-
sioner sought Presidential or Congres-
sional authority to make this an exclusive
reservation, nor did they take any steps
to remove Navajos therefrom. Yet,
when appraised in terms of comparative
Government assistance rendered to resi-
dent Hopis and Navajos, the area was
not then administered as if Navajos had
equal rights with the Hopis.

During the years from 1918 to 1927,
the Navajos in the reservation received
slightly more Government assistance
than formerly. But it was still insub-
stantial as compared to the aid received
by the Hopis. Some sheep-dipping vats
were installed for the joint use of the
Hopis and Navajos. But in 1921, 563 out

such other Indians as the Secretary of
the Interior may designate.”
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of 648 Hopi children were being served
at five Government schools in the reser-
vation, and at non-reservation schools,
while only fifty of the six hundred resi-
dent Navajo children were being given
schooling—all of them off the reserva-
tion. In 1926, however, the dilapidated
facilities of a former period at Keams
Canyon were recorstructed and put to
use as a hoarding school for Navajo
children.

By the Act of March 3, 1927, 44 Stat.
1347, 25 U.S.C. § 398d, changes in the
boundaries of reservations created by
executive order for the use and occupa-
tion of Indians were prohibited, except
by Act of Congress.

On November 19, 1927, Hopi Superin-
tendent Edgar K. Miller wrote to the
Commissioner suggesting that the 1882
reservation be divided between the Hopis
and the Navajos. The Commissioner di-
rected Miller to submit a more detailed
report concerning this proposal. This
further report was filed on January 16,
1928, Miller again recommending that
the reservation be divided.

On April 13 of that year, Agsistant
Commissioner Merritt requested Chester
E. Faris, District Superintendent at the
Southern Pueblo Agency, Albuquerque,
New Mexico, to make a careful investiga-
tion and full report concerning the pro-
posal for a division of the reservation.
Faris submitted this report on May 12,
1928, recommending against any division
of the reservation. The proposal then
rested in abeyance until March 14, 1930,
when Commissioner Rhoads wrote to
Faris, and on April 16 to H. J. Hager-
man, special Indian commissioner, re-
questing them to recommend what ac-
tion should be taken to resolve the Hopi-
Navajo controversy.

While these studies were in progress,
Hopi Superintendent Miller wrote to the

34. In this connection it was further stated,
in the ¥Tagerman report:
we *x  * At the same time they
[Hopis] should be enjoined that they
must respect the fenced area and if they
do not they will be punished to the full

Commissioner transmitting a petition
signed by a number of Hopis, setting out
their land claims. Replying to Miller un-
der date of July 17, 1980, the Commis-
sioner quoted the “such other Indians”
provision of the 1882 order, and stated:
«% * #* jt has always been
considered that the Navajos have
the right to use part of the reserva-
tion.”

This reference to the “such other In-
dians” provision, as support for the view
that Navajos have rights of use and oc-
cupancy in the reservation, again has
some tendency to indicate a contempo-
raneous exercise of the discretionary
power thereby conferred. While there is
reference in this statement to what the
past view was, it purports also to repre-
gent the view of the then Commissioner.
Such tendency as this Commissioner’s
statement has to establish a contempo-
rary settling of Navajos is not dimin-
ished by the described setting in which it
was made. A division of the reservation
between Hopis and Navajos was under
active consideration. Concurrently with
this statement the Hopi proposal for
ejectment of the Navajos was expressly
rejected.

On November 20, 1930, Hagerman and
Faris submitted the report which had
been requested of them in March and
April of that year. They recommended
that a part of the reservation consisting
of about 438,000 acres and including the
Hopi villages and adjacent lands, be set
aside and fenced for the exclusive use of
the Hopis. It was their proposal that
after these fences were built, the Hopis
and Navajos should be told that the
Hopis must keep inside the fence, and the

Navajos outside, as far as grazing or ag-
riculture or other occupancy was con-
cerned. The Hopis, however, would have
the right to drive their cattle “through
the Navajo area” to the railroad.3t

extent of the law., It should be made
clear to them that these areas are set
aside merely for the use of the Iopis,
and that in no way does it mean that the
Government's passing uvon the areas so
get aside as lands to which the Hopis
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a new draft of the bill which was to be-
come the Navajo Indian Reservation Act
of June 14, 1934, 48 Stat. 960. In this
draft all reference to the setting aside of
a part of the 1882 reservation for the
Hopis was deleted and it was specifically
provided that the legislation would not
affect the existing status of the 1882
reservation. On March 11, 1933, Com-
missioner Rhoads advised the Hopis that
the new draft fully protected the rights
of the Hopi Indians in the executive
order area “and also those Navajo In-
dians who are already living therein.”38

In our view the events and pronounce-
ments of the period between February
7, 1931 and March 11, 1933, as reviewed
above, warrant the inference, which we
draw, that all Navajos who entered the
1882 reservation during that period
were, by implication, settled therein by
Secretarial action. Therefore, as mat-
ters stood on March 11, 1933, all Nava-
jos then residing in the reservation had
rights of use and occupancy in the reser-
vation, such rights arising from implied
Secretarial settlement.

On June 18, 1934, Congress enacted the
Indian Reorganization Act, 48 Stat. 984.
Under § 6 of that act, the Secretary of
the Interior was directed to make rules
and regulations for the administration
of Indian reservations with respect to
forestry, livestock, soil erosion and other
matters. Pursuant to the authority thus
conferred, the Commissioner, with the
approval of the Secretary, on November
6, 1935, issued regulations affecting the
carrying capacity and management of the
Navajo range.

By their terms, these new regulations
purported to be limited to the “Navajo

entering the area in the future, as well as
those who were rettled therein as of Feh-
ruary 7, 1931, would be entitled to take
up occupancy in that part of the 1882
regervation ontside of the proposed area
of exclusive Ilopi occupancy.

38. Commissioner Rhonds added: “® * ®
it would appear that such of the Navajos
as are permanently residing on the res-
ervation would probably be entitled to
share with the Hopis in any income from
future mineral production.”

Reservation,” which, under the Navajo
Reservation Act of June 14, 1934, ex-
pressly excluded the 1882 reservation.
These regulations provided a method of
establishing land management districts
with the assistance of the Navajo Tribal
Council. They also provided a means of
establishing, with the advice and consent
of the Navajo Tribal Council, methods of
range management “in order to protect
the interests of the Navajo people.”

Early in 1936, boundaries for these
land management districts were defined.
But notwithstanding the fact that the
regulations providing for such districts
were expressly limited to the Navajo
reservation, and the Navajo Tribal Coun-
cil was the only Indian group given a say
in their determination, these districts
embraced not only the Navajo reserva-
tion, but also all of the 1882 reserva-
tion.®® Several such districts (Nos. 1,
2, 3, 4, 5 and 7) included parts of the
Navajo reservation and part of the 1882
reservation.

District 6, which laid entirely within
the 1882 reservation, was specifically de-
signed to encompass the area occupied
exclusively by Hopis. The record before
us contains no metes and bounds descrip-
tion of district 6, as created in 1936.
It is depicted in the map which is a part
of this opinion and was probably rough-
ly equivalent to the area of exclusive
Hopi occupancy as proposed and de-
scribed in the second Hagerman report,
referred to in footnote 37.

The full implications of this 1936 ad-
ministrative action were to be revealed
by later events. But it was already ap-
parent that the 1882 reservation was
thenceforth to be administered as if the

39. In section 4 of Article VII, of the Con-
stitution of the Hopi Indian Tribe, which
became effective on December 14, 1936,
when approved by the Secretary of the
Interior, it is provided that “The admin-
istration of this article [relating to land]
shall be subject to the provisions of sec-
tion 6 of the Act of June 18, 1934."
This Hopi consent came scveral months
after the plan was put into operation in
early 1036,
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Navajos had rights of use and occupan-
¢y in at least a large part of it.4* What-
ever opinion may be warranted concern-
ing the way this was accomplished,! or
as to its desirability, the administrative
action itself, which was apparently ac-
ceptable tp the Washington office, com-
pels the inference that, by implied Secre-
tarial action, all Navajos then residing
in the 1882 reservation were settled
therein.

From this time to October, 1941, all
administrative action and pronounce-
ments pertaining to the 1882 reservation
tended to confirm the view just stated.
It also indicates that as additional Nava-
jos entered the area for permanent resi-
dence between 1936 and 1941, they were,
by implication, settled therein by the
Secretary pursuant to his reserved au-
thority under the 1882 executive order.

Under the supervision of Allen G.
Harper, a comprehensive plan for the
administration of the Navajo and 1882
reservations was developed in early 1937.
Under this plan, the Navajo Service was

40. These Iand management districts are re-
ferred to in a letter dated Mag 15, 1936,
from Navajo General Superintendent E.
R. Fryer to Commissioner Joln Collier.
In this letter Fryer stated that Hopi Su-
perintendent Hutton was in agreement
with him that “the entire Hopi and Nava-
ho Reservation” should be considered “as
one super land management district.”

41, Failure to forthrightly declare that
Navnjos were being settled in the res-
ervation ; extension of Navajo range regu-
lations to the 1882 reservation without
statutory authority; and the failure to
consult Hopis in formulating the land
management district plan.

42, This was accomplished by the pro-
mulgation, on June 2, 1937, effective as
of July 1, 1937, of comprehensive grazing
regulations for the Navajo and “Hopi”
reservations. Again, the regulations
were approved by the Navajo Tribal
Council, but the approval of the Hopis
was not obtained and apparently not
sought. The regulations provided, how-
ever, that

“% % * gonly such part of these reg-
ulations shall be enforced on the Ifopi
Reservation as are not in conflict with
provisions of the constitution, by-laws,
and charter of the Hopi Tribe heretofore

given supervision over all of the 1882
reservation except land management dis-
trict 6, hereinafter referred to as dis-
trict 6. Even as to that district, the
land planning division of the Navajo
Service was given supervision over con-
struction and engineering projects and
land planning. It was specifically pro-
vided that all administrative matters
which affected the Hopi and Navajo In-
dians jointly were to be under the juris-
diction of the Hopi superintendent as to
district 6, and under the jurisdiction of
the Navajo superintendent as to the oth-
er land management districts. The Harp-
er plan was put into effect on July 1,
1937.42

From then until October, 1941, there
was a wide variety of administrative ac-
tions and pronouncements confirming
this administrative policy of recognizing
Navajos as settled Indians43 Perhaps
the most significant of these was the
effort to make final adjustments in the
boundaries of district 6 so that the dis-
trict would contain all lands used or

or hereafter ratified or any tribal action
authorized thereunder: ® ® *”

43, Among individual incidents of this kind
are the following: On January 28, 1938,
Navajo Superintendent Fryer, who ap-
peared to have the approval of the Wash-
ington office in such matters, wrote to
Hopi Superintendent Hutton stating that
no Hopis were to move outside of din-
trict 6 who had not previously lived out-
side, and that no new Navajo families
would move into district 6. Thereafter a
Hopi could not move outside of district
6 without obtaining a permit. In a con-
ference with the Hopi Tribal Council at
Oraibi, Arizona, on July 13, 1938, Com-
missioner John Collier stated that this
permit system had nothing to do with
the reservation boundary, but was a part
of the grazing regulations.

When Hopis found it necessary to trav-
el to other parts of the 1882 reservation
to obtain wood, they were regunired to ob-
tain permits from the Navajo Service,
just as were the Navajos residing in that
reservation.

In a conference with Hopi leaders on
April 24, 1939, Commissioner Collier
stated that the 1882 reservation was set
aside for the Hopis “and other Indians
resident there, ® ® *"
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needed by the Hopis, and then to set
aside that area as an exclusive Hopi
reservation, leaving the remainder of the
1882 reservation for the exclusive use of
the Navajos.

This effort got under way on July 13,
1938. On that date Commissioner Col-
lier, meeting with Hopi leaders at Oraibi,
Arizona, suggested that the Hopi and
Navajo Tribal Councils select commit-
tees to negotiate with each other upon
boundary matters. The Hopi leaders did
not agree to this suggestion, whereupon
Collier intimated that an effort to divide
the reservation would nevertheless be
made. Studies were actually already in
progress to determine the number of
Navajos residing within district 6 as it
then existed, and the number living with-
in a proposed extension of that district.
The study, which was being made by
Gordon B. Page and Conrad Quoshena
of the Department’s Soil Conservation
Service, also dealt with the number and
location of Hopis residing outside that
distriet.

A meeting of field officials to consider
the district 6 boundary matter was held
at Window Rock, Arizona on October 31,
1938. It was there agreed that an in-
tensive survey should be made of the
area then occupied by Navajos and
Hopis, and that every effort be made to
delineate the actual individual use of
lands by the respective tribes. Page
and Quoshena were designated to make
this gurvey with the assistance of range
riders. Page submitted his report in
December, 1940.4¢

44. Y¥e reported that 2,618 Tlopis and 160
Navajos were living within the bonndaries
of distriet G as it then existed,

45. Throughout the entire 1832 reservation,
and beyond, the Hopis had numerous
coeremonial shirines, some of which they
had maintained and visited for hundreds
of vears. These Ilopi shrines were of
two kinds, the Kachina shrines and the
engle shrines. The Kachina shrines were
the same for all Hopi mesas and clans,
but the eagle shrines belonged to one or
the other of the elans of the different
purblos.  FEagle shrines were associated
with the collection of yonung engles from
the eagle nests in the oliffs, at least one
eagle always being left in ilhe nest. The

In November, 1939, C. E. Rachford,
Associate Forester, U. S. Forest Service,
Department of the Interior, was desig-
nated to head a commission to conduct a
further field investigation. The com-
mission was instructed to make recom-
mendations concerning the boundaries of
district 6, and the boundaries of an ex-
clusive Hopi reservation. The Rachford
studies got under way on December 4,
1939. On December 14, 1939, a field con-
ference was held at Winslow, Arizona,
at which the procedures to be followed
in considering these boundary matters
were agreed upon,

Rachford made his boundary report on
March 1, 1940. He stated that over four
thousand Navajos and nearly three thou-
sand Hopis were then living in the 1882
reservation. Rachford expressed the
view that due to the hostility and aggres-
siveness of the Navajos, the Hopis had
been restricted to an area entirely too
small for a reasonable expansion needed
to meet the ever-increasing population.

Rachford recommended that the Hopis
continue to use such agricultural areas
then occupied by them outside district
6, stating that “even this is inadequate.”
He proposed that the boundary line of
distriet 6, extended to include these ag-
ricultural lands, be marked and fenced.
Under this plan, Navajos would be ex-
cluded from the enlarged district 6, and
Hopis would be forbidden to go outside
that district, except for ceremonial pur-
poses,* and to gather wood and coal.48

The land management district boun-
dary changes recommended by Rachford

hunting of engles was accompanied by
rituals involving the use of corn polien
and prayer sticks, condueted at a particu-
lar site before the young eagles were
seized.  The young eagles were then
taken back to the villages, raised to a cer-
tain Rize when they were killed, and the
feathers used for eeremonial purposes,

The Navajos as well as the Hopis had
sacred places hoth within and without the
1882 reservation. These were, for the
most part, eagle-catching shrines, but the
Navajos probably had less need than the
Ifopis for the use of eagle feathers in
their ceremonials.

46. Since the earliest times, Hopis had
found it necessary to travel to distant

M
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in this report would result in adding 21,-
479 acres to district 6, increasing the to-
tal acreage for that district from 499,-
248 to 520,727. While the Navajo and
Hopi superintendents asked for clarifi-
cation of some of Rachford’s recommen-
dations, they were, in the main, accept-
able to administrative field officials. A
draft of order was then prepared which
would effectuate the Rachford recom-
mendations.

On October 9, 1940, the Commissioner
submitted this draft to the Secretary
of the Interior for approval. In this
draft it was recited that, subject to stat-
ed exceptions, the Hopi Indians “shall
have the right of exclusive use and occu-
pancy” of that part of the 1882 reserva-
tion therein described in metes and
bounds. This description conformed to
the Rachford boundary proposal as modi-
fied by agreement between the Hopi and
Navajo superintendents.

places in the 1882 reservation in order
to ohtain firewood and building timber,
On December 16, 1922, the Iopi and
Navajo agencies had entered into a coop-
erative agreement goverming the r‘uttinp’.
and gathering of wood and timber. On
December 20, 1932, (lommissioner Rhoads
had recommended that a “proportionate”
area within the 1882 veservation be des-
ignated for the execlusive use of the
Hopis, and that a ‘“fire wood reserve”
be set aside for them.

Tn August, 1933, Commissioner Collier
had rejected a request that the Iopis be
permitted to cut timber within the San
Franeiseo Mountain area outside of the
1882 reservation. He stated that yellow
pine as well as pinon and juniper was
available in the Black Mounntain conntry,
within the 1882 reservation, “which is
much more accessible and will meet their
needs.”  In the report of Range Exam-
iner Joseph E. Howell, Jr., dated April
16, 1934, it was stated that, for the
Tlopis, “Some provision must be made for
fuel wond, hiouse timbers, and other mis-
cellaneons wood produets.”

In Navajo Superintendent Fryer's mem-
orandum of August 235, 1037, he had
stated: “Hopi Indians ean go outside dis«
triet 6 for wood. We shall, however, at-
tempt to set aside an area somewhere
adjoining district 6 for the cxelusive use
of the Ilopi Indians.” At the Orajbi
meeting held on July 14, 1938, Commis-
sioner (Collier had suggested that his

210 F.Supp.—11

This draft of order further provided
that the part of the 1882 reservation sit-
uated outside of the above-described
boundary “shall be for the exclusive use
and occupancy of the Navajo Indians,”
subject to certain provisos.?? 1In a letter
to the Secretary which accompanied this
draft, the Commissioner deseribed the
order as one to govern “the use rights of
the Hopis and the Navajos within this
area.” It was explained that the exer-
cise of coal, wood and timber rights un-
der rules and regulations of the conserva-
tion unit serving the two jurisdictions
would be continued. The Commission-
er also stated that the Hopis were not to
be disturbed in their use of certain areas
within the Navajo jurisdiction for cere-
monial purposes, and that, to enable this
to be done, permits would be issued to
Hopis by the Navajo superintendent.

The draft of this order was submitted
to the department’s solicitor, Nathan R.

proposed boundary negotinting commit-
tee “* ®* * prepare the description
of * ® *® any timber and wood privi-
leges that are needed for the Hopis,
with 2 view of negotiating for any needed
protection or privilege, * * %7

No exclusive wood-cutting area for the
use of Tlopis was ever set aside. Instead,
they were placed under the same permit
system as were the Navajos when it was
necessary to seek wood in that part of
the 1882 district embraced within distriet
4. Despite this permit system, ageney
officinls continned to assare the Hopis
that they had timber “rights” in the 1882
reservation extending beyond distriet 6.
In a conference held in Washington, D.C,,
on April 24, 1939, Commissioner Collier
told a committee of HFopi leaders that his
office would “proteet your timber right

* * * o give access to the forests.
* ok L Bid

47. 'The first of these was to the effect that
Navajos who established farming or graz-
ing “rights” within the opi part prior
to January 1, 1926, “shall have the right
to remain oceupants of the land they now
use. * * *” The second proviso was
to the effect that Hopis who established
farming or grazing “rights” outside of,
but adjacent to, the Ilopi part prior to
January 1, 1926, “® * *  ghall have
the right to continue occupany and usge of
said lands, such rights to he determined
by the Commissioner of Indian Affairs.”
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Margold, who returned it to the Commis-
sioner, disapproved, on February 12,
1941. The draft was disapproved be-
cause it would operate to exclude Hopis
from the major part of the 1882 reserva-
tion without their assent. This would be
illegal, the solicitor ruled, for the fol-
lowing reasons: (1) It was contrary to
the prohibition against the creation of
Indian reservations without statutory
authority, contained in the Acts of May
25, 1918 (40 Stat. 570, 25 U.S.C. § 211),
and March 8, 1927 (44 Stat. 1347, 25 U.
S.C. § 398d); (2) it was in violation of
the rights of the Hopi Indians within
the 1882 reservation; and (3) it was not
in conformity with the provisions of the
Hopi constitution approved December 19,
1936.48

It will be observed that the solicitor’s
disapproval was not predicated on the

48. The Indian Reorganization Act, enacted
on June 18 1934, 48 Stat. 984 (amended
in respects not here material by the Aect
of June 15, 1935, 49 Stat, 378), provided
in § 18 thereof a means whereby un-
organized Indian tribes conld establish a
government for themselves. Prior to
1936, the Hopi Indians had never had an
integrated tribal organization. In that
year Hopi leaders determined to effectu-
ate such an organization, utilizing the
procedures set out in § 16 of the Indian
Reorganization Act.

After several months of work, and with
the assistance of a field representative
of the Office of Indian Affairs, n con-
gtitntion and by-laws were formulated,
On October 24, 1936, the constitution and
by-laws were adopted by a vote of 651 to
104 out of a tota! eligible ITopi vote of
1.671. 'The Secretnry of the Interior
approved these instrumeuts on Decem-
her 19, 1938, and they became effective on
that day.

In holding that the proposed orider
dividing the 1882 reservation between
Hopis and Navajos was not in conformity
with the provisions of the Hopi consti-
tution, the solicitor stated:

“At least three provisions of the Hopi
constitution bar action by the Depart-
ment to limit the use and occupancy of
the Hopi Indians to the proposed Hopi
Unit without the assent of the Hopis.
Article I defining the jurisdiction of the
Hopi Tribe, provides that the authority
of the tribe shall cover the Hopi villages
‘and such land as shall be determined by

view that the Navajos were without
rights in the 1882 reservation. Rather it
was based on the more limited premise
that such rights as the Navajos had
therein were not exclusive and could not
be made exclusive without the assent of
the Hopis.4®

The Office of Indian Affairs there-
after redrafted the proposed order in an
attempt to meet the objections of the
solicitor, The revised draft, however,
was also disapproved.®® Further efforts
were then made to draft an order per-
taining to district 6 which would meet
the solicitor's objections.

At the same time the proposed revision
of boundary lines was further reviewed.
This led to the preparation of a revised
description which would result in a dis-
trict 6 acreage of 528,823, as compared to

the Ilopi Tribal Council in agreement
with the United States Government and
the Navajo Tribe.’ This provision was
intended to provide, and clearly does pro-
vide, for the defining of a boundary to the
land of the Hopis by agreement of all par-
ties concerned. Article VI, section 1(c)
embaodies the provision in section 16 of the
Indian Reorganization Aect that organized
tribes may prevent the disposition of
their property without their consent, Ar-
ticle VIT places in the Hopi Tribal Coun-
cil supervision of farming and grazing
upon the lands beyond the traditional clan
and villnge holdings.”

49, This is further demonstrated by the
fact that the solicitor suggested in his
opinion that if the Hopis would assent
to grazing regulations which did not pur-
port to cut down their reservation, there
would be no objection “® * * to the
Navajo superintendent issuing grazing
permits to Navajos within the remainder
of the 1882 rescrvation under the au-
thority of the Secretary to settle non-
Hopis within the reserve.”

50. In a letter dated April 5. 1941, As-
gistant Solicitor Charlotte T. Lloyd ex-
plained that the revised draft contained
no provision for the consent of the Hopis
to their exclusion from areas ontside of
district 8, and there was no provision for
compensation for the disruption of the
farming aetivity of the Navajos and Hopis
who would be uprooted.
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the then existing acreage of 499,248, and
Rachford’s proposal of 520,727.

On September 4, 1941, the Office of In-
dian Affairs ruled that in view of the
solicitor’s opinion and the provisions of
Article I of the Hopi Constitution, the
proposed changes in the boundaries of
district 6, as revised, should be submitted
to the Hopi Tribal Council for considera-
tion. This was done and the Hopi Tribal
Council, while considering the matter,
wrote to the Commissioner iinder date of
September 23, 1941, propounding ten
questions of fact and law.

It was stated earlier in this opinion,
after reviewing events to early 1936, that
all administrative action and pronounce-
ments from then until October, 1941,
tended to indicate continued Secretarial
settlement of Navajos as they entered the
1882 reservation for purposes of perma-
nent residence. We think this is amply
demonstrated by the preceding review
of events between those two dates.

But, on October 27, 1941, in answering
the questions propounded by the Hopi
Tribal Council, Commissioner Collier
made a statement which rums at cross
purposes - with the inference otherwise
arising from the indicated administra-
tive action of this 1936-1941 period.5t
In his reply the Commissioner stated, in
effect, that the Hopis residing in the
reservation had the right to the non-ex-
clusive use and occupancy of the entire
reservation except to the extent that
they might voluntarily relinquish such
rights. As for Navajo rights, the Com-
missioner wrote:

“It is our opinion that only the in-
dividual Navajos residing on the
1882 Reservation on October 24,
1936, the date of the ratification of
the Constitution of the Hopi Tribe
by the Hopi Indians, and the de-
scendants of such Navajos, have
rights in the Reservation. Since,
however, such Navajo Indians do not
have a separate organization hut are
governed by the general Navajo

5t. The Commissioner’s letter of this date
was approvea on January S, 1942 by As-

tribal organization, Article I of the
Hopi Constitution referring to the
‘Navajo Tribe’ means the general
Navajo tribal organization.”

The quoted statement has two signi-
fications—one with respect to Navajo
rights recognized, and the other with
regard to Navajo rights denied. Con-
cerning the first of these facets, the
Commissioner recognized that all Nava-
jos who entered the 1882 reservation up
to October 24, 1936, had rights therein.
He could not have thought that these
rights arose because the reservation was
for the joint use of Hopis and Navajos,
else those entering after October 24,
1936 would also have rights therein. It
must therefore have been his view that
Navajo rights acquired before October
24, 1936 were based on Secretarial set-
tlement.

Commissioner Collier’s opinion as te
previous settlement of Navajos would
not be competent evidence of that fact,
except for the period during which he
had served as Commissioner. He entered
that office on April 21, 1933, Thus, the
quoted statement fully confirms the in-
ference we have drawn from other evi-
dence, that all Navajos who entered be-
tween early 1933 and late 1936, obtained
rights of use and occupancy by virtue of
Secretarial settlement.

The other facet of the Commissioner's
statement of October 27, 1941, amounts
to a disavowal of any Secretarial settle-
ment between October 24, 1936 and Oc-
tober 27, 1941, when the statement was
made. This disavowal appears to be at
variance with administrative action dur-
ing the latter period. All Navajos living
within the part of the 1882 reservation
outside of district 6 were dealt with
alike, regardless of time of entry, and
would have been similarly protected by
the proposed boundary orders which the
department sought to effectuate. While
the order was not promuigated this was
not due to any view expressed, prior to
Qctober 27, 1941, that any Navajos then

sistant Secretary of the Interior Oscar
L. Chapman.
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residing in the reservation were without
rights, but on the view that their rights,
tacitly recognized, were non-exclusive.

We find it unnecessary, however, to re-
solve this apparent conflict between what
the Commissioner said at the end of the
1936-1941 period, and what he did dur-
ing that period.’> We may in fact as-
sume that, because of this statement,
Navajos entering during that period may
not be regarded as settled by Secretarial
action during those years. Subsequent
events establish to our satisfaction that,
if that be true, they along with all other
Navajos who entered for purposes of res-
idence prior to July 22, 1958, were never-
theless thereafter settled by the Iater
implied action of the Secretary.ss

We now proceed to review the circum-
stances and events which lead us to this
conclusion.

After October 27, 1941, as before, the
practice continued of denying grazing
permits to Hopis for use of lands outside
of district 6 except where they were able
to show that they had historically and
continuously grazed their sheep at least
a portion of the year outside that dis-

52. It is to be noted that the Commission-
er's statement of October 27, 1041, was
actually mwade in response to questions
engendered by Ilopi consideration of the
proposed 1941 order which would have
implicitly recognized that all Navajos liv-
ing in the reservation in 1941 had rights
of use and occupancy therein.

53. In a report dated April 9, 1954, nd-
dressed to Orme Lewis, Assistant Secre-
tary of the Interior, Commissioner Glenn
L. Emmons expressed the opinion that
it would be extremely difficult and ex-
pensive to determine the Navajos and
their descendants who were in residence
in the 1882 reservation on October 24,
1936.

§4. Sinece approval of the Hopi Tribal Coun-
cil had not been ohtained, continuance of
this practice was contrary to the legal
advice provided by the solicitor in his
opinion of February 12, 1941. While the
solicitor had suggested that euch a regu-
lation might be promulgated, he also
stated: “Ilowever, since the suggesied
regulation would pot only regulate the
use of the range but would exclude Hopis

trict. The necessary effect of this re-
striction was to save non-district 6 graz-
ing lands within the 1882 reservation for
exclusive Navajo use.’* Such Navajo
use was not limited to Navajos who had
moved into the reservation prior to Octo-
ber 24, 1936.

On March 28, 1942, the Hopi Tribal
Couneil passed a resolution disapproving
the Rachford recommendations, as modi-
fied, for changes in the district 6 boun-
daries. On April 18 of that year Com-
missioner Collier instructed Willard R.
Centerwall, associate regional forester
at Phoenix, Arizona, to conduct a new
studv of the Hopi-Navajo boundary
problem. Centerwall submitted his re-
port on July 29, 1942, Tt carried the ap-
proval of Burton A. Ladd, then Superin-
tendent of the Hopi “Reservation,” and
Byron P, Adams, Chairman of the Hopi
Tribal Council.

Centerwall recommended a metes and
bounds description for district ¢ which
would accomplish a substantial enlarge-
ment of that district. The acreage of
district 6, applying his proposed descrip-
tion, would have been 641,797, as com-
pared to the original 499,248, and Rach-

from the use, for grazing purposes, of
the Tand ontside the Hopi Unit, the regu.
Iations must have the assent of the
tribe.”

The significance of this ruling by the
Commissioner is mere far reaching than
at first might be supposed, as indicated by
the following inquiry directed to the
Commissioner.  On September 23, 1041,
the Hopi Tribal Council asked the Com-
missioner: “If the proposed changes in
the present District require the approval
of the TTopi Tribal Couneil, why didu't
the original District require the approval
of the Council?” No direct answer was
made to that question.

55. In the grazing regulations which were
approved June 2, 1937, effective as of
July 11937, the term “Tlopi Reserra-
tion” was defined as follows:

“For the purpose of these regulations
Distriet 6, as now established by the
Navajo Service shall constitute the Mopi
Reservation until sueh time s the honnd-
aries thereof are definitely determined in
accordanee with Article I of the Counstitu-
tion and By-Laws of the Hopi Tribe.”
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ford’s recommended 528,823.56 The most
important considerations which seem to
have governed Centerwall in suggesting
these revisions were the recognition of
exclusive or predominant prior use and
the full utilization of lightly loaded or
idle grazing lands.’?

Walter V. Woehlke, Assistant to the
Commissioner, and J. M. Stewart, Gener-
al Superintendent of the Navajo Service,
raised objections to the Centerwall rec-
ommendations.™  On September 23,
1942, however, the Hopi and Navajo
superintendents joined in a letter to the
(Commissioner expressing the view that
they could agree on adjustments in Cen-
terwall’s proposed boundaries for dis-
trict 6. The Commissioner authorized
them to proceed with that effort. The
Hopi and Navajo superintendents then
called a conference of field officials which

56. The Centerwall report contained a de-
tailed  “justifieation™ for the boundary
revisions recommended by him. In the
four Navajo land management distriets
of the 1882 reservation (Nos. 3. 4, 7 and
5) which would lose land to distriet 6
under this proposal, nppr(gilnnh'ly fifty-
one Navajo families would have been ad-
versely affeeted.

57. Among other factors which Centerwall
took into consideration were the follow-
ing: (1) simplifying feneing by getting
away from sharp breaks aml esearp-
ments; (2) establishing houndaries which
are easy to follow sand observe; (3) mnk-
ing room for overlapping in grazing uses
(4) avoiding the necessity of “splitting”
waters: (5) definitely setting out work
arens for each Service; (6) simplifyving
livestock management and  movement;
(7) eliminating friction Dbetween Hopi
and Navnjo livestock operators; and (8)
eliminating “split” administration.

58. Woehlke, who hadl bitterly assailed the
solicitor’s opinion of February 12, 1941,
also complained of Centerwall’'s relinnce
thereon, saying that Centerwall guoted
from that opinion “with a noisy licking of
the chops. * * * TReferring to the
solicitor's  opinion in his  memorandum
commenting upon the Centerwall report,
Woehlke said: “That memorandum was
a fine example of the workings of the le-
galistic mind at its worst.”

59. 'This recommendation, however, contem-
plated eerinin exceptions from the over-
all effect just stnted, Navajos and Hopis
who had established residence on either

was held at Winslow, Arizona on October
22, 1942.

Those attending the Winslow confer-
ence unanimously agreed to recommend
Centerwall’'s proposed district 6 boun-
daries, with three modifications. The net
effect of these modifications would be to
reduce the district 6 acreage, as pro-
posed by Centerwall, by 10,603 acres,
leaving a district which would still be
131,946 acres larger than originally es-
tablished. These boundary recommenda-
tions were submitted to the Commission-
er on November 20, 1942. In doing so,
the Hopi and Navajo superintendents
suggested that policies be put into prac-
tice which would, in effect, divide the
1882 reservation between Hopis and
Navajos, limiting the Hopis to the dis-
trict 6 area and reserving the remainder
for the exclusive use of the Navajos.5®

gide of the district honndary would be
permitted  to  continne living  there.
Grazing “rights” would be established on
the hasis of past use. Rights to wood
and timber on the whole reservation
would be equal. FHopis would be assured
the right to ingress or egress to areas
“within Navajo jurisdiction” for cerenmon-
ind purposes.

This Jatter suggestion concerning ac-
cess to Hopi shrines was econsistent with
similitr recommendations which had heen
made over a long period of time. It ap-
pears to have been advaneed fiest in De-
cember, 1931, in a letter from Assistant
Commissioner J. Henry Scattergood to
Senator Lynn J. Frazier. Like sugges-
tions were made by Commissioner Rhoads
in May and Deecember, 1932; Navajo Sn-
perintendent Fryer in December, 1936;
Commissioner Collier in July, 1938, April,
1039, and October, 1940; Walter V,
Woehlke in December, 1929, and Raeh-
ford, in his report of March 1, 1940.

A specific provision to this effect was
incorporated in the proposed Secretarial
order prepared in 1937, but never signed.
Article 1V of the Hopi By-laws adopted
together with the Hopi Constitution in
1826, and still in effect, provides:

“Phe Tribal Council shall negotiate
with the United States Government agen-
cies concerned, and with other tribes and
other persons concerned, in order to se-
cure protection of the right of the TTopi
Tribe to hunt for eagles in its traditional
territorios und to secure adequate protec-
tion for its outlying cstablished shrines.”
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On April 24, 1943, the Office of Indian
Affairs approved the boundaries, carry-
ing capacity,®® and statements of admin-
istrative policy, as recommended by the
two superintendents on November 20,
1942. While the Hopi Tribal Council had
approved the Centerwall recommenda-
tions it was apparently not asked to act
on the boundary modifications proposed
by the Hopi and Navajo superintendents
on November 20, 1942. Nor was it asked
to concur in their policy recommenda-
tions under which Hopis would, for the
most part, be excluded from all of the
1882 reservation except district 6. In
nevertheless approving these recom-
mendations on April 24, 1943, and there-
after putting them in effect, the Office of
Indian Affairs thus once again acted
counter to the legal advice given by the
solicitor on February 12, 1941.61

A considerable adjustment in place of
residence and range use was thereafter
made by both Hopis and Navajos in order
to accommodate themselves to the new
district 6 boundaries and the associated
administrative policy of exclusive occu-
pancy. Many Navajo families, probably
more than one hundred, then living with-
in the extended part of district 6, were
required to move outside the new bound-
aries and severe personal hardships were
undoubtedly experienced by some.

60. “Carrying capacity” refers to the ability
of the land to support livestock. Car-
rying capacity was expressed in “sheep
units,” that is, the number of sheep which
could be supported on the land for one
year. It required five “slieep units” to
support one horse or mule, four “sheep
wnits™ to support one head of cattle, and
one ‘‘sheep unit” to support one goat.

61. See note 54 above.

62. The statement of Oectober 27, 1941,
purporting to exclude Navajos entering
after October 24, 1936, from rights in the
1882 reservation, scems to be predicated
on the notion that the Hopi Constitution,
ratified on October 24, 1936, precluded
Secretarial settlement of Navajos enter-
jng the reservation after that date.
However, we find nothing in the Hopi
Constitution which has the effect of cut-
ting off the authority of the Secretary,
provided for in the 1882 executive order,

The events which transpired between
October 27, 1941 and April 24, 1943, as
reviewed above, warrant the inference,
which we draw, that all Navajos who
entered the 1882 reservation between Oc-
tober 24, 1936 and April 24, 1943, were
settled thereon by implied Secretarial ac-
tion. Thus, accepting at face value, the
Commissioner’s statement of October 27,
1941, to the effect that no Navajos enter-
ing the reservation after October 24,
1936 had gained rights in the reservation,
those Navajos nevertheless gained rights
of use and occupancy by subsequent im-
plied Secretarial action.$?

In 1944, Commissioner Collier made
two statements to the effect that there
had never been any formal Secretarial
action settling Navajos in the 1882 reser-
vation. In the first of these, made to
Hopi leaders at Oraibi, Arizona on Sep-
tember 12, 1944, the Commissioner plain-
ly intimated that there had been implied
action of this kind during his term of
office.03

In the second, made in a letter dated
December 16, 1944, addressed to Dr. Ar-
thur E. Morgan, the Commissioner stated
that there had never been any official
Secretarial act settling Navajos in the
reservation,

“% * ® hpt in the absence of
any action to eject the Navajo In-

to settle “other Indinns” in the reserva-
tion. Hence the October 24, 1936 state-
ment, while here assumed to represent
a disavowal of Secretarial settlement be-
tween October 24, 1926 and Qectober 27,
1941, points to nothing which would bar
subsequent Secretarial acts settling Nava-
jos.

63. The Commissioner said, on this oceca-
sion:

«“» o ® Now, we don’t need to debate
as to the number of Navajos there were
in the Executive Order in 18382, I'll ex-
plain, whether any Navajos were there
or not, they came. The Secretary made n
report every year how many there were
and he let them come in each year.
In addition he went to Congress and
asked for money for schools for hoth the
Navajos and the Hopis on the Executive
order, and they gave it to him, © ® ®”
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dians who had filtered into the area
it was in time assumed that these
Navajo were there with the consent
of the Secretary.”

In the quoted statement the Commis-
gioner seems to be expressing his view
as to the assumptions made by some pre-
vious official, and as to the legal status of
Navajos in the reservation prior to his
term of office, which began on April 21,
1933. So regarded, the statement is not,
for reasons already stated, competent
evidence on the question of settlement or
non-settlement.

But the statement of Commissioner
Collier of December 16, 1944 was also in-
tended to reflect the assumption which he
himself made in dealing with resident
Navajos who moved into the reservation
after he became Commissioner. Limited
to those Navajos, the Commissioner’s as-
sumption that they were there with the
consent of the Secretary, considered in
the light of the concurrent administrative
action reviewed above, establishes, in our
opinion, that those Navajos were settled
by the implied action of the Secretary
under whom Commissioner Collier
served.s4 'S

[11] It is immaterial whether any
such view with respect to Navajos mov-
ing into the reservation during his ad-
ministration was prompted by a miscon-
ception as to assumptions made by previ-
ous officials, or as to the legal status of
Navajos already residing in the reserva-
tion. Any such misconceptions would
have relevance only as to the motivation

64. Harold L. Ickes was the Secretary of
the Interior during all of the time that
Collier served as Commissioner,

65. The *“Department” position to which
Cohen made reference, was the Commis-
sioner’'s statement of October 27, 1941,
which was approved by the Secretary on
January 8, 1942, See note 51 above.
The Cominissioner’s statement, quoted
earlier in this opinion, was not that
Navajos “would not be allowed to settle
on the reservation after October 24,
1936,” but that only the Navajos residing
on the reservation on October 24, 1936,
“have rights on the Reservation.”

of the Commissioner in settling newly-
arrived Navajos, a matter which is not
subject to judicial review.

In any event, nothing that Collier could
say with respect to his own reasons for
according Navajos equal status with
Hopis in the reservation could restrict
the authority of any subsequent Secre-
tary or his authorized representative in
settling Navajos. Events subsequent to
the expiration of Collier's term of office
on March 14, 1945, presently to be re-
viewed, amply demonstrate that all Nava-
jos who entered the reservation prior to
July 23, 1958, for purposes of residence,
were settled therein by the implied ac-
tion of the Secretary.

In February, 1945, fences were con-
structed by the Government along the re-
vised district 6 line. The practice of ex-
cluding Hopi stockmen from areas out-
side of district 6 was continued, and with
the aid of the fences, was more effectively
enforced.

On June 11, 1946, Felix S. Cohen, then
acting solicitor of the Department of the
Interior, rendered an opinion with regard
to the owmership of the mineral estate
in the 1882 reservation. 59 Decisions of
Dept. of Interior, 248. Stating that the
department, on January 8, 1942, took the
position that Navajos “would not be al-
lowed to settle on the reservation after
October 24, 1936,” % (Cohen ruled that
Navajos who had entered the reservation
prior to that date were to be deemed set-
tled therein pursuant to the 1882 execu-
tive order.%¢

66. In this regard, Cohen stated in his
opinions
“* o o T do not mean to imply that
the Navajos could acquire rights in the
reservation through the Secretary's inac-
tion or through his failure to exercise the
discretion vested in him by the Executive
order. But the Secretary is not charge-
able with mneglect in this matter.
Throughout the years the Secretary has
sought and obtained funds from Congress
which have been used for the eduecation
of the children of Hopis and Navajos
alike, and the grazing and the livestock
of both groups has been permitted and
regulated by the Secretary. This, to my
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graphical area in which the Navajos were
authorized to settle.

This geographical area was not fixed
with precision when the first general
manifestation of implied settlement of
Navajos occurred in 193192 On Novem-
ber 20, 1930, when Hagerman and Faris
submitted a report recommending a di-
vision of the 1882 reservation, they pro-
vided a general description of the area
which, in their view, should be set aside
for the use of Hopis. This description,
however, was not sufficiently precise for
practical application, as they themselves
recognized. It was their suggestion that
if their recommendation was accepted in
principle, a detailed reconnaissance of the
lines as approximately proposed be made
with a view of developing a detailed
boundary deseription.

It follows that, in approving the Hag-
erman-Faris recommendation, on Febru-
ary 7, 1931, the Secretary and Commis-
sioner did not fix a precise geographiecal
area of authorized Navajo settlement.
They did direct that field studies be un-
dertaken for the purpose of formulating
a specific boundary description.

These studies were made, and the
boundary lines thus arrived at for the
proposed exclusive Hopi area were set
out in Hagerman’s second report, dated
January 1, 1932, In this report Hager-
man expressed the view that the pro-
posed boundaries for this area of exclu-
sive Hopi occupancy were fair and just
to both Hopis and Navajos. He added,
however, that “(t)his does not mean that
they might not be changed in the future
if conditions warrant.”

The boundaries as proposed by Hager-
man in his 1932 report were incorporated
in the first draft of the Navajo Indian
Reservation Act, tendered to Congress by
the Department of the Interior on Febru-
ary 8, 1932. But, as stated earlier in this
opinion, that feature of the bill was later
withdrawn. Subsequent events establish

69. A part of the 1832 reservation exeluded
from Navajo settlement is not in dispute.
Defendant has, in effect, coneeded that no
Navajos have ever been settled in a
south-central area consisting of about

that the exact boundaries of the proposed
area of exclusive Hopi occupancy were
still only tentative.

While the Navajo Indian Reservation
bill was pending before Congress in early
1934, further studies were being carried
on in the field concerning the exact
boundaries of an execlusive Hopi area.
A report thereon was submitted by range
examiner Joseph E. Howell, Jr., on April
16, 1934. He proposed that the area for
the Hopis be extended by adding 59,225
acres thereto stating, however, that this
would still not include all Hopi fields.

In early 1936, the district land man-
agement plan was developed for the pur-
pose of implementing the land-use regu-
lations which had been issued on Novem-
ber 6, 1935. In order to simplify land-
use administration it was determined to
place in one district (No. 6) the part of
the 1882 reservation in which most of the
Hopis were concentrated. The record
before us contains no metes and bounds
description of the 1936 lines, but they are
depicted on maps which are in evidence
as plaintiff's exhibit 306 and defendant’s
exhibits 444 I and 537(f). The 1936
lines as so depicted are shown on the map
which is a part of this opinion.

The 1936 lines of district 6, however,
were only tentative. We say this not
only because Howell's proposed modifica-
tions of those boundaries were then un-
der consideration by the Office of Indian
Affairs, but also in the light of imme-
diately succeeding cvents.

In the summer of 1937, the Hopis be-
gan to complain that Navajos were en-
croaching upon long-held Hopi grazing
and agricultural lands outside district
6. At an August, 1937 conference held
to consider these complaints Navajo Su-
perintendent Fryer made it clear that the
1936 district 6 boundaries did not include
all established areas of Hopi occupancy.
He stated that while it was attempted
to include all Hopi range use within dis-

4R8,000 acres, as described in paragraph
12 of the findings of fact and depicted
in the map which is a part of this opin-
jon. See pretrial order No. 2, page 2.
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trict 6, this proved impossible in several
instances and there were still Hopis liv-
ing, grazing and farming outside that
district.

It was in 1937 that the effort got under
way to obtain a Secretarial order which
would, among other things, formalize the
practice then being followed of forbid-
ding Hopis from grazing or moving out-
side of district 6. In connection with this
project, new studies were undertaken
with respect to the boundary lines of that
district. These studies eventually led to
the Rachford boundary report of March
1, 1940, referred to earlier in this opin-
ion, in which it was recommended that
21,479 acres be added to district 6.

The Rachford boundary proposals, as
somewhat modified, were incorporated in
the draft of the Secretarial order which
was later disapproved by the solicitor on
February 12, 1941, For some time there-
after the Office of Indian Affairs sought
to formulate a revised form of order
which would be acceptable. In this con-
nection the boundaries of district 6 were
further reviewed. This led to the prepa-
ration of a revised description which
would have increased district®6 acreage
by 8,096 over the Rachford proposal.
Finally, all efforts to secure an order
formalizing the segregation practice were
abandoned. But the segregation practice
itself was continued.

On April 18, 1942, Commissioner Col-
lier instructed Centerwall to study the
boundary problem. Centerwall submit-
ted his report on July 29, 1942, recom-
mending enlargement of district 6 to
641,797 acres, as compared to the original
acreage of 499,248, The boundaries sug-
gested by Centerwall to accomplish this
enlargement were thereafter somewhat
reduced by agreement between the Hopi
and Navajo superintendents, resulting in
a proposed district 6 acreage of 631,194.

On April 24, 1943, the Office of Indian
Affairs approved the district 6 boundary
lines proposed by Centerwall, as so modi-

70. The metes and bounds description of
distriet 6, as so defined, is set out in para-
graph 41 of the findings of fact and is

fied.’" It was therefore on that date that
the lines within the 1882 reservation,
utilized under administrative policy to
segregate Hopis from Navajos, were first
definitely fixed.

Accordingly, in our view, it is those
lines which must be regarded as defining
the part of the 1882 reservation in which
Navajos were authorized to settle. Spe-
cifically, the Navajo Indian Tribe and all
individual Navajos residing in the area
on July 22, 1958, were authorized to
settle in all parts of the reservation out-
side of district 6 as defined on April 24,
1943, and neither the Navajo Indian
Tribe nor individual Navajos were au-
thorized to settle within that district as
so defined.

Since no Navajos were authorized to
settle within district 6, as thus defined,
we find and conclude that, on July 22,
1958, the Hopi Indian Tribe, for the com-
mon use and benefit of the Hopi Indians,
had the exclusive interest in such area,
subject to the trust title of the United
States. Therefore, pursuant to section 2
of the Act of July 22, 1958, this area is
henceforth a reservation for the Hopi
Indian Tribe. A declaration to this effect
is included in the judgment entered here-
in.

This leaves for determination the rela-
tive rights of the Hopis and Navajos in
that part of the 1882 reservation lying
outside of district 6 as defined on April
24, 1943,

By our holding that the Navajo Indian
Tribe, and all individual Navajos resid-
ing in the reservation on July 22, 1958
were settled therein by Secretarial ae-
tion, we have rejected the Hopi conten-
tion that Hopis have the exclusive inter-
est in that part of the reservation now
under discussion.

It is the further contention of the
Hopis, however, that if the court finds
and concludes that the Navajos have ac-
quired by Secretarial settlement, rights
and interests in any part of the reserva-

depicted in the map which is a part of
this opinion.
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tion, such rights and interests are not ex-
clusive as to any part of the reservation
area, but are co-extensive with those of
the Hopi Indians, subject to the trust
title of the United States.

The Navajos, on the other hand, con-
tend that as to the reservation area in
which it is found and concluded that
Navajos have been settled,” the Navajo
Indian Tribe, for and on behalf of all
Navajo Indians, has the exclusive right
and interest therein, subject to the trust
title of the United States.

The Navajos advance a number of
arguments in support of the contention
that the Navajo Indian Tribe, on July 22,
1968, had the exclusive interest in that
part of the 1882 reservation in which it
has been found to have been settled. One
of these is that, on July 22, 1958, the
Navajos had actual exclusive use and
occupancy of this area and, as used in
the act of that date, “‘exclusive interest”
means exclusive use and occupancy.

On July 22, 1958, a few Hopis were re-
siding in that part of the reservation now
under discussion. In addition, Hopis
have continuously made some use of a
large part of that area for the purpose
of cutting and gathering wood, obtain-
ing coal, gathering plants and plant
products, visiting ceremonial shrines, and
hunting.

For present purposes, however, we will
assume that actual Navajo use and occu-
pancy of the area was exclusive or was so
nearly so as to render Hopi use and occu-
pancy de minimis.

Defendant’s equating of “exclusive in-
terest” with actual exclusive use and oe-
cupancy finds no support in the Act of
July 22, 1958. Section 2 of that Act,
which provides the authority for a ju-
dicial determination of the issue, speaks
of ‘“exclusive interest” and not “exclu-
sive use and occupancy.” Had Congress
intended to make actual exclusive use and
occupancy the sole test, it would have

71. The Navajos contend that this area is
larger than that part of the reservation
lying outside of district 6, as defined on
April 24, 1943, but we have found and

been easy for it to have so stated in the
legislation.

Actual use and occupancy of land,
without more, has no connotation of
rightful possession. A trespasser may
have actual use and occupancy of land.
Indians may obtain actual use and occu-
pancy of reservation lands belonging to
other Indians by just moving in without
any semblance or color of right. Or they
may obtain such use and occupancy
through invalid administrative action.

Similarly, even though use and occu-
pancy is rightful, the fact that it is ac-
tually exclusive does not connote that the
exclusive nature of the use and occupancy
is rightful. Persons having the right to
share lands with others may, by force
or other illegal means, shoulder out the
others and gain actual exclusive use.

But Congress was not interested in
recognizing claims based on force or
other illegal action. In section 1 of the
Act of July 22, 1958, the 1882 reservation
was declared to be held in trust for In-
dians who had established rightful claims
thereto, either by virtue of the Executive
Order of December 16, 1882, or by virtue
of Becretarial settlement subsequent to
that date. An indicated purpose of the
litigation thereby authorized, as set out
in section 1, was to determine the “rights
and interests” of the parties, not the fact
of actual use and occupancy of the lands
in question.

Another indicated purpose of the liti-
gation, as set out in section 1, was to
quiet title to the lands in the tribes or
Indians establishing “such claims pursu-
ant to such Executive order as may be
just and fair in law and equity.” Here,
again, the authority was referenced to
claims cognizable in law and equity. Sec-
tion 2, as noted above, makes use of the
term “exclusive interest,” instead of “ex-
clusive use and occupancy.”

Defendant calls attention to a Com-
mittee Report comprising a part of the

concluded that no Navajos were settled
by Secretarial action within district 6
as so defined.

; e ——— .
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legislative history of the Act of July 22,
1958,2 in which the Committee used
these words: “* * * Because of the
nature of the conflicting claims of use
and occupancy interests. * * *”

[15] We do not share defendant's
view as to the significance of the quoted
words. Itis true that the claims in ques-
tion relate to use and occupancy. But,
as even this excerpt indicates, the claims
must be of a kind which properly may be
characterized as interests in land. An
interest in land may be subject to para-
mount rightful claims, as in this case,
where the claim of the United States was
paramount prior to July 22, 1958. But,
except for paramount rightful claims, an
interest in land is one which is enforce-
able in court because it is grounded on
recognized principles of law.

[16] The principle of law which must
be applied with reference to the Navajo
claim to an exclusive interest in part of
the reservation is that prior rights con-
tinue until lawfully terminated. On De-
cember 16, 1882, as we have concluded,
the Hopis obtained non-exclusive rights
of use and occupancy in the emtire reser-
vation. We have concluded that the
Navajos obtained no rights in the reser-
vation at that time and that, with imma-
terial exceptions, their only rights ac-
quired by Secretarial settlement first
came into existence in 1931.

[17] Hence the Navajo rights are not
exclusive as to any part of the reservation
unless the pre-existing Hopi rights there-
in were lawfully terminated. As we see
it, the Hopi rights could be lawfully ter-
minated only by Congressional enact-
ment, valid administrative action, or
abandonment. Each of these possibilities
will be explored later in this opinion.

Defendant contends that the Enabling
Act of July 22, 1958, does not establish
one criterion for the Hopis and another
for the Navajos. Accordingly, it is ar-
gued, if proof of actual exclusive use and
occupancy is enough to establish that the
Hopis have an exclusive interest in part

of the reservation, it is enough to es-
tablish that the Navajos have the exclu-
sive interest in the remainder.

We have not held that proof of exclu-
sive Hopi use and occupancy of district 6
is enough to establish an exclusive Hopi
interest in the district 6 area. In addi-
tion to exclusive Hopi use and occupancy
it was also established that they gained
rights of use and occupancy therein (and
in the entire reservation) by the self-op-
erating effect of the December 16, 1882
order. It was also established that the
Secretary had not settled any Navajos in
the district 6 area.

A different criterion must be applied
in evaluating the Navajo claim to an ex-
clusive interest because their claim rests
on a different foundation than that which
supports the Hopi claim. The Hopi claim
to an exclusive interest in the district
6 area rests on rights gained in 1882,
undiminished by subsequent Secretarial
settlement of other Indians. The Navajo
claim to an exclusive interest in part of
the reservation must rest on rights gain-
ed in 1931 and thereafter plus lawful ter-
mination of pre-existing Hopi rights.

We now proceed to consider whether,
as to that part of the 1882 reservation
lying outside of district 6, the Hopi
rights of use and occupancy, acquired on
December 16, 1882, were ever lawfully
terminated. As before indicated, this
could only have been brought about by
Congressional enactment, valid adminis-
trative action, or abandonment.

Turning first to Congressional enact-
ments, it appears that on several occa-
sions the question was raised as to wheth-
er the Hopi interest in part of the 1882
reservation should be legislatively termi-
nated.

The first such occasion was in 1920,
when the House Committee on Indian Af-
fairs held hearings at Keams Canyon and
Polacea, in the reservation, to investigate
the conflicting claims of the Hopis and
Navajos. The then Congressman Hayden
inquired at this hearing as to whether

72. H.R.Report No. 1942, 85th Cong. 2nd Sess., on S. 692,
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it was advisable to “lay out a separate
reservation for the Hopi Indians, which
will be theirs and free from further en-
croachment from the Navajos?’ Robert
L. Daniel, the Hopi School Superintend-
ent at Keams Canyon, indicated that this
would be desirable. No legislation of this
character, however, resulted from this
committee hearing.

The Senate Committee on Indian Af-
fairs held hearings at Keams Canyon,
Toreva, Hotevilla, Oraibi (within the
reservation), and Tuba City, Arizona, in
April and May of 1931. Hopi Superin-
tendent Miller and Navajo witnesses
urged that a division of the 1882 reserva-
tion be effectuated. But Congress took
no action at that time.

While the Navajo Indian Reservation
Act of June 14, 1934, 48 Stat. 960, was
before Congress, the Department sought
to include language which would have
terminated Hopi rights in a large part of
the reservation. As stated earlier in this
opinion, this language was finally with-
drawn, and instead, there was inserted in
section 1 of that Act the words: *“* *
however, nothing herein contained shall
affect the existing status of the Moqui
(Hopi) Indian Reservation created by

Executive order of December 16, 1882.
® e w»»

While the bill (S. 2734; H.R. 3178,
81st Cong.) which was to become the
Navajo-Hopi Rehabilitation Act of April
19, 1950, 64 Stat. 44, was before the
House Subcommittee on Indian Affairs,
the matter of dividing the 1882 reserva-
tion was discussed. Congressman Morris
asked Theodore H. Haas, Chief Counsel
of the Bureau of Indian Affairs, if Con-
gress should attempt any settlement of
the issue in that bill. Haas replied:
“I should recommend most decidedly
against bringing in this difficult, extrane-
ous issue which would cause the resent-
ment and opposition of the Navahos and
Hopis.”

The committee also had before it a let-
ter from the Commissioner of Indian Af-
fairs recommending against inclusion in

the pending bhill of any provision dealing
with the 1882 reservation boundary proi-
lem. No such provision was included in
that bill.

During the years subsequent to 1931
there were numerous appropriation bills
in which funds were appropriated for the
construction and maintenance of schools
for Navajo children. As previously
stated, a number of these schools were
built within the 1882 reservation, be-
ginning with the school at Pinon, erected
in 1935. Federal funds, appropriated by
Congress, were also utilized for the su-
pervision of Navajo affairs and aectivi-
ties, and the rendition of aid to Navajos,
within the reservation area.

The appropriation acts themselves,
however, do not specifically mention a
gsegregation of administration of Navajo
and Hopi affairs in the 1882 reservation.
Nor do any of them contain any declara-
tion or other provision indicating an in-
tent to terminate Hopi rights.

It therefore appears that the only oc-
casion during this entire period on which
the Congress legislatively dealt specifical-
ly with the problem (the Navajo Indian
Reservation Act of June 14, 1934), it in-
serted a provision expressly disclaiming
any intent to terminate Hopi rights and
interests. As late as 1950, while the
Navajo-Hopi Rehabilitation Act was un-
der consideration, the boundary matter
was considered an open question not pre-
viously resolved by Congress.

We conclude that Congress at no time
enacted legislation designed to, or having
the effect of, terminating Hopi rights of
use and occupancy anywhere in the 1882
reservation.

We next consider whether the Hopi
rights of use and occupancy, established
on December 16, 1882, were at any time
terminated by valid administrative ac-
tion.

Since, with indicated immaterial excep-
tions, no Navajos or other non-Hopi In-
diang were settled in the reservation
prior to February 7, 1931, there was no
occasion prior to that date for adminis-
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trative action designed to terminate Hopi
rights in any part of the reservation. It
is therefore not surprising that the rec-
ord is barren of any evidence that admin-
istrative action of this kind was taken
prior to 1931.73

Beginning on February 7, 1931, admin-
istrative officials followed a policy de-
signed to exclude Hopis, for the most
part, from those parts of the 1882 reser-
vation not immediately adjacent to their
villages. At the outset it was sought to
accomplish this by legislation in the form
of a provision in the bill which was to
become the Navajo Indian Reservation
Act of 1934, describing the area of con-
centrated Hopi population as an exclu-
sive Hopi reservation. Had this been ac-
complished, the Hopis would unquestion-
ably have been legally ousted from the
remainder of the 1882 reservation.

But this way of effectuating the indi-
cated administrative policy failed of
realization when the Department of the
Interior found it necessary to revise the
language of the proposed Navajo Indian
Reservation Act. Thereafter, adminis-
trative efforts to exclude #opis from
parts of the reservation not immediately
adjacent to their villages, took the form
of administrative regulations and prac-
tices pertaining to land use. None of
these administrative regulations and
practices, however, with the possible ex-
ception of the abortive effort to obtain a
Secretarial order in 1941 defining areas
of exclusive occupancy, were designed
to affect whatever rights the Hopis then
had in the entire 1882 reservation.

This is established bevond question by
the representations repeatedly and con-
sistently made by departmental officials
throughout this entire period, beginning
on February 17, 1937. On that date
Allan G. Harper submitted a plan of ad-
ministrative interrelationships between
the Hopi and Navajo jurisdictions. This
plan, which was approved by the Commis-

73. For the venxons indieated later in this
opinion administraiive action of this chae-
acter woukl not linve been Jegally pos-
sible,  without Congressional approval,

210 F.Supp.—12

sioner on March 16, 1937, contains this
statement:

“% % % This arrangement will
be tentative until the definite bound-
ary of the Hopi-Navajo reservation
shall have been determined. This
arrangement is established as a mat-
ter of administrative expediency and
convenience and shall not be con-
strued in any way as fixing an official
boundary between the two tribes, or
as prejudging in any way the bound-
ary which is ultimately established.”

Ou December 28, 1937, the Commis-
sioner signed and promulgated a map de-
fining land-management distriets. Tn ad-
vising Navajo Superintendent Fryer of
this action, the Commissioner stated:

“It i3 understood, also, and it
should be clearly explained to the

Navajo and the Hopi counsels (sic],

that a delineation of District 6 is not

a delineation of a boundary for the

Hopi Tribe, but is exclusively a de-

lineation of a land-management

unit.”

On July 13, 1938, Commissioner Col-
lier and six of his staff officials met with
Hopi leaders at Oraibi, Arizona. The
practice had by then already been estab-
lished whereby Hopis could not go out-
side of distriet 6, as then tentatively es-
tablished, without first obtaining a Gov-
ernment permit. Commissioner Collier
explained to the Hopis on this occasion
that the permit system was a part. of the
grazing regulation procedure, adding:
“That hag nothing to do with the reserva-
tion boundary.” At another point during
this conference the Commissioner stated
that nothing with regard to the plan for
the administration of district 6, as out-
lined by him on that occasion, “* * *
predetermines or settles anything with
regard to the ultimate Hopi Tribal
boundary. * * *7”

On April 24 and 25, 1939, four Hopi
leaders met with the Cemmissioner and
after March 3, 1927, in view of section
4 (25 VLKA & 2984) of the met of that

date, 41 Stat. 1347,
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the Interior ruled that the proposed Sec-
retarial order then under consideration,
whereby the 1882 reservation would be
divided into areas of exclusive Hopi and
Navajo occupancy, would be contrary to
the prohibitions set out in the 1918 Act.

We are in full agreement with this
view. Moreover, we think the conclusion
must be the same whether the claimed ad-
ministrative division of the 1882 reserva-
tion rests on a formal departmental or-
der (which was sought but disapproved in
1941, and never again sought), or on a
course of official conduct from which such
a division is sought to be implied.”

{19-211 An Indian reservation con-
sists of land validly set apart for the use
of Indians, under the superintendence of
the Government, which retains title to
the lands. United States v. McGowan,
302 U.8. 535, 539, 58 S.Ct. 286, 82 L.Ed.
410. Where there is no statutory prohi-
bition such as that here under considera-
tion, the setting aside of a reservation
may be effectuated by the Secretary of
the Interior, since the acts of the heads
of departments are the acts of the execu-
tive. United States v. Walker River Irri-
gation District, 9 Cir.,, 104 F.2d 334, 338.

At the time the Navajo Indian Tribe
and individual Navajo Indians were set-
tled in that part of the 1882 reservation
lving outside district 6, as defined in
1943, the Hopis already had rights of use
and occupancy in that part. Thus, ab-
sent possible prior Hopi abandonment, to
be discussed below, the initial legal status
of settled Navajos must have been that
of Indians entitled to share, with the
Hopis, in the use and occupancy of part

77. We have indicated above our reasons
for believing that there was no conrse of
official conduet from which an intention
to bring about such a result conlit he im-
plied, and that, in faet, such a result
would be contrary to the repeated and ex-
press representations of authorized offi-
cials,

78. Expressing the same view, the solicitor
said:

“® * @ Qince the effeet of an order
creating a reservation is to give the Tn-
dians the use and occnpancy of the land,
an order giving certain Indians the use

of the 1882 reservation. Had the Depart-
ment thereafter sought to terminate all
rights of the Hopis in that part, thereby
giving the Navajos exclusive rights there-
in, the result would have been to create a
new reservation for the exclusive use of
Navajos.78

If such action would not have created
a new reservation for the Navajos, it
would at least have operated to add lands
to their existing contiguous Arizona
Navajo reservation. Either result would
be contrary to the 1918 act.

Defendant argues that the authority
of the Secretary to settle other Indians
in the 1882 reservation was not termi-
nated by the 1918 act. With this we
agree. But the question now under dis-
cussion is whether, after that enactment,
the Secretary could, in connection with
his acts of settlement or otherwise,
change the character of the 1882 reserva-
tion to the extent of terminating rights
therein which the Hopis had held since
December 16, 1882, thus establishing the
area as one for the exclusive use of set-
tled Navajos. We hold that such a result
was not administratively attainable after
May 25, 19187

Defendant also argues, in effect, that
if the 1918 act had been considered by the
Congress to have had the effect the solici-
tor attributed to it, “the Enabling Act,
approved July 22, 1958, would not have
submitted to this court, as it did, the
burden of hearing and determining all
claims, including Navajo elaims of set-
tlement which are grounded upon settle-
ment within the Executive Order area
after May 25, 1918, * * *»

and occupaney of a designated aren of
land is, in effect, the creation of a res-
ervation, This conclusion is (rue @
fortiori where the effect is to give a
tribe of Indians an exelusive rvight of
use and occupaney in an area which was

part of a larger area in whiech they had
the right of use and oceupaney inoeon-
mon with other Indians settled thereon.”

79. Defendant’s statement, on page 13 of
his reply brief, that the 1918 act “has no
application to existing reservations, ej-
ther those created by Statute or by Fx-
ecutive Order,” is in error,
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Under the solicitor's ruling, and under
our like ruling, the 1918 act is held to
foreclose administrative termination of
Hopi rights in any part of the 1882 reser-
vation, and establishment of exclusive
Navajo rights in part of the reser-
vation, after May 25, 1918. Congress did
not know, when it passed the Act of July
22, 1958, what rights, if any, the Hopis
would be declared to have in the reserva-
tion, the extent to which Navajo claims
would be based on events after May 25,
1918; or the extent to which Navajo
claims, if established on the basis of
events subsequent to that date, would be
held to be joint or exclusive in character.
Thus the 1958 enactment represents no
expression of Congressional opinion as to
the meaning of the 1918 act, or the effect
it might have on the outcome of this case.

[22] The second statute which has a
bearing on the question now under dis-
cussion, is section 4 of the Act of March
3, 1927, 25 U.S.C. § 398d. This statute
provides that changes in the boundaries
of reservations created by executive or-
der, proclamation, or otherwise for the
use and occupation of Indians shall not
be made except by Act of Co.ngress, with
the proviso that the Secretary may make
temporary withdrawals.

In his opinion of February 21, 1941,
the solicitor relied upon this act, as well
as the 1918 act, in ruling that the Secre-
tary was without power to divide the
1882 reservation into areas of exclusive
Hopi and Navajo occupancy. In his
opinion:

“The proposed order would not
only change the boundaries of the
1882 reservation but would also, in
effect, create a Hopi Reservation
where no reservation exclusively for
the Hopis had previously existed,
and would thus violate the prohibi-
tion in the 1918 act against the crea-
tion of any reservation within the

80. Our ruling herein that the Hopis have
the exclusive interest in that part of the
1882 reservation consisting of district 6,
as defined in 1942, does not run counter
to the solivitor's quoted view. Our opin-
ion as to this is not predicated on any

limits of the State of Arizona except

by act of Congress.” 8¢

Again, we are in accord with the views
expressed by the solicitor. Had the de-
partment, at any time after the 1527
statute became effective, sought to termi-
nate Hopi rights in part of the 1882
reservation, so that such part would be
for the exclusive use of the Navajo In-
dian Tribe or individual Navajo Indians,
the result would have been to change the
boundaries of the 1882 reservation by
dividing it in two. In addition, there
would have been, in effect, a change in
the boundaries of the contiguous Navajo
reservation, to include that part of the
1882 reservation in which Navajos were
granted exclusive rights.

For the reasons indicated we hold that
the Hopi rights of use and occupancy
in that part of the 1882 reservation in
which Navajos were settled were at no
time terminated by valid administrative
action, although after February 7, 1931,
the Hopis were required to share equally,
use and occupancy thereof, with Navajos
validly settled in that part of the reser-
vation.

[23] Defendant argues, however, that
even if the department was without au-
thority and even if it acted in a tortious
manner, the fact that the department
protected the Navajos in the exclusive
use and occupancy of a large part of
the reservation, conferred upon the Nava-
jos all the normal incidents of ownership
which go with Indian title. Arguing
from this that the Hopis now, at best,
have a claim against the Government for
a taking, defendant cites United States
v. Shoshone Tribe, 299 U.S. 476, 57 S.Ct.
244, 81 L.Ed. 360, 304 U.S. 111, 116, 58
S.Ct. 794, 797, 82 L.Ed. 1213. Our atten-
tion is specifically directed to this lan-
guage in the latter opinion: “* * #
for all practical purposes, the tribe owned
the land.”

administrative action purporting to ter-
minate existing Navajo rights in that part
of the reservation. Rather, it is based on
the fact that no Navajos were settled
therein, and hence never acquired any in-
terest in that part of the reservation.
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The Shoshone Tribe of Indians of the
Wind River Reservation in Wpyoming
sued the United States in the Court of
Claims for the breach of treaty stipula-
tions, whereby the tribe had been perma-
nently excluded from the possession and
enjoyment of an undivided half interest
in the tribal lands. By the treaty of
July 3, 1868, 15 Stat. 673, the Shoshone
Tribe relinquished to the United States a
reservation of 44,672,000 acres in Colo-
rado, Utah, Idaho and Wyoming, and ac-
cepted in exchange a reservation of 3,-
054,182 acres in Wyoming. The United
States agreed that the territory described
in the treaty would be “set apart for the
absolute and undisturbed use and occupa-
tion of the Shoshone Indians * * *
and for such other friendly tribes or in-
dividual Indians as from time to time
they may be willing, with the consent of
the United States, to admit amongst
them.”

In 1878, acting upon the erroneous as-
sumption by the Commissioner of Indian
Affairs that the Shoshones had consented
to the settlement of a band of the North-
ern Arapahoes on the Wind River Reser-
vation, that band was brought to the
reservation under military escort. The
Shoshones immediately made known their
opposition to this arrangement, but the
Indian Commissioner persisted in pro-
tecting the Arapahoes in permanent resi-
dence in that reservation.

The agent on the reservation frequent-
ly communicated to the Washington of-
fice the protests of the Shoshones, but
there was nothing in return but silence.
“Months lengthened into years,” the Su-
preme Court said (299 U.S. at page 488,
57 S.Ct. at page 247), “and the signs
accumulated steadily that the Arapahoes
were there to stay.” Schools were built,
irrigation ditches were dug, and in num-
berless ways the Arapahoes were officially
treated as if they had equality of right
and privilege with the Shoshones.

On August 13, 1891, the Commissioner
officially ruled that the Arapahoes have
equal rights with the Shoshones to the
land in the reservation. Both that office
and Congress thereafter dealt with the

reservation and the two tribes as if the
Arapahoes were there permanently and
rightfully. In time the Arapahoes came
into exclusive possession of the eastern
section of the reservation, pushing the
Shoshones to the west. Finally, in 1927,
an act was passed to make atonement for
the wrongs of half a century by per-
mitting the Shoshones to prosecute a
claim for damages in the Court of Claims.
Act of March 3, 1927, 44 Stat. 1349,
Part II.

The Court of Claims gave judgment for
the Shoshones in the amount of $793,821.-
49. Both the Government and the Sho-
shones appealed. The Government did
not contest the merits of the claim but
only the amount awarded.

It was in this context that the court, in
the first Shoshone case, 299 U.S. 476, held
in effect that, by adopting the wrongful
act of a Government officer, the United
States appropriated part of the Shoshone
reservation in 1878. As the Court of
Claims had based the award on a sup-
posed taking as of August, 1891, the
cause was remanded for a redetermina-
tion of damages. The Court of Claims
then raised the award to $4,408,444.23,
and this judgment was affirmed in 304
U.S. 112, 57 S.Ct. 244.

On the second appeal the only question
presented was whether the Court of
Claims erred in holding that the right of
the Shoshone Tribe, which had been
taken, included the timber and mineral
resources within the reservation. The
Supreme Court held that it did, rejecting
the contention that these resources be-
longed to the Government.

When the Supreme Court said, in this
second opinion, at page 116, 58 S.Ct. at
page 797 that “* * * for all practical
purposes, the tribe owned the land,” it
was speaking of the rights of the tribe
for whom the reservation was set aside-—
there the Shoshones. It was not rvefer-
ring to rights acquired by a trespassing
tribe with the tortious assistance of Gov-
ernment officials. Thus the Shoshone
case does not support the view that be-
cause the Navajos, in rightful occupancy
of 1882 reservation lands through Secre-
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tarial settlement, were thereafter secured
in the exclusive use and occupancy of that
land by the enforcement of an invalid
permit system, the Navajos thereby
gained an exclusive interest in the land.

Apart from this, there are obvious sub-
stantial distinctions between the Sho-
shone case and our case. The Shoshone
case was a suit for damages by reason
of the taking of lands obtained by treaty,
it was not a suit against the other tribe
to quiet title to reservation lands. In
the Shoshone case the Government had
no right to settle any other Indians in the
reservation without the consent of the
Shoshones. Here the consent of the
Hopis was not required in order for the
Secretary to settle Navajos in the 1882
reservation.

In the Shoshone case, it was the official
position of the Government throughout,
speaking administratively and legisla-
tively, that the Arapahoes had the right
to use and occupy the reservation. Here,
the Government has never taken the posi-
tion that the Navajos had the exclusive
interest in any part of the reservation.
Exclusive Navajo use and occupancy has
at all times been justified aply as a neces-
sary grazing regulation, the intent to
affect Hopi rights being officially dis-
claimed time after time.

We conclude that the Shoshone case
does not support defendant’s position that
the Navajos have gained an exclusive
interest in the 1882 reservation by Con-
gressional or administrative action.

This leaves for determination the ques-
tion of whether those Hopi rights were
terminated by abandonment.

Arguing that the Hopis had no more
than an interest that depended for its

8f, “* ® * tho order of 1873 and the
aect of Cougress of 1874 gave to the Riv-
er Crows only the right to reside upon
the reservation, so set apart by Executive
order, and did not econfer upon them any
definite title or partienlar interest in the
land, It was in the nature of a tenancy
by sufferanee or residential title, ® © ®
In all subseqguent proclamations of the
President which were ratified by acts of
Congress, the River (Crows were hever
recognized as having an interest in the

existence on occupancy and use, defend-
ant contends that the Hopis lost this
possessory right by failure to exercise
it, prior to or after the settlement of
Navajos.

In support of this argument defendant
relies on that part of the opinion in The
Crow Nation v. United States, 81 Ct.Cls.
238, 278, which is set out in the margin.®

Defendant states that this decision has
been modified by subsequent Supreme
Court opinions clearly establishing the
rule that title to executive order reserva-
tions carries with it all the incidents of
ownership. It contends, however, that
Indian title to an executive order area is
in the nature of tenancy by sufferance,
citing Hynes v. Grimes Packing Co., 337
U.S. 86, 103, 69 S.Ct. 968, 93 L.Ed. 1231.

We have already stated in this opinion
and in our prior opinion, that rights un-
der an unconfirmed executive order
reservation are not vested, and are in the
nature of a tenancy by sufferance, But
this does not answer the question of
whether, under the facts of this case, the
failure of the Hopis to occupy and use
all of the 1882 reservation, as distin-
guished from Government action, op-
erated to terminate their non-vested right
to do so, accorded to them by the Ex~cu-
tive Order of December 16, 1882.

There is nothing in the facts or law of
the Crow Nation decision to support the
view that such non-user by the Hopis
brought about a termination of such
rights. In that case it appears that on
July 5, 1873, the President had ordered
that a tract of land, consisting of 23,000,-
000 acres, situated in the Territory of
Dakota, be set apart as a reservation for
the Gros Ventres, Piegans, Bloods, Black-

area so set apart by this Executive or-
der of 1873. It was simply a license or
permission granted by the Government
whirh could he withdrawn and ceased to
exist when the River Crows returned to
the Crow Nation Reservation. The Ex-
ecutive order reserves to the President
the right to put other Indians ou the
reservation and this could not be done if
a statutory title, as tenants in eommon,
was given to these five tribes alone.”
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comparatively small area immediately ad-
joining their mesas. * * *

During all of these years the Govern-
ment, while failing to protect the Hopis
from the Navajos, was urging the Hopis
to come down off of the mesas®? De-
spite this lack of protection Government
officials more than once chided the Hopis
for clinging to the mesa tops. In his re-
port of June 22, 1914, Crane in effect
stated that the Hopis were to blame for
their troubles. Whereas the Navajos had
an “industrious pushing nature,” Crane
observed, the Hopis, through indifference,
timidity or superstition, persistently
clung to the mesas.

In his report of June 6, 1916, Traylor
placed much of the blame for Navajo en-
croachments upon territory “rightfully”
belonging to the Hopis, upon the Hopis
themselves. He characterized the Hopi
as “the most pitiable and contemptible
coward who now lives upon the face of
the earth.” 83

In the late 1920’s and early 1930’s the
Hopis, overcoming their fears of the
Navajos, and yielding to the constant
urging of Government officials, began to
come down off of the mesas and spread
beyond their previous area of occupan-
cy .

On January 16, 1928, Miller reported
that during the previous year:

“® ® % the Hopis have spread
out 8o much, and we have located so
many so far afield—and at such dis-
tances from their mesas—in new ter-

82. As early as January, 1886, Thomas V.
Keam had recommended to the Commis-
sioner of Indian Affairs that the Hopis
be encouraged to move down off of their
mesa tops to the mearby valleys so that
they would be closer to their farms and
sources of water. To assist in this, it
was his suggestion that the Government
aupply the Hopis with building materinls
to enable them to build wood homes in
place of their adobe pueblo dwellings.
The Government accepted this suggestion
and the first two Hopi families moved
down off of the mesas in 1888.

83. Traylor added:
“Were he otherwise than the coward
that he is, he would prefer to die fight-

ritories, that additional friction and

misunderstanding has developed, and

more determined opposition from the

Navajos has been encountered.

* * * »

On July 12, 1930, Agricultural Exten-
sion Agent A. G. Hutton reported that,
‘“the Hopi is crowding into territory
that has been used entirely by the Nava-
jos in the past. * * *7

On July 25, 1930, Field Representative
H. H. Fiske reported that the efforts of
the Government over a long period of
time to induce the Hopis to move down
from the mesa villages was resulting in
some gradual but increasing success.

But now that the Hopis, who had previ-
ously been labeled cowards for not com-
ing down off of the mesas, saw fit to do
so at Government urging, they were of-
ficially labeled “aggressors” and “tres-
passers” for doing so. In his report of
July 25, 1930, Fiske stated that now the
Hopis rather than the Navajos, were the
aggressors. In their report of Novem-
ber 20, 1930, H.J. Hagerman and Chester
E. Faris agreed with the view which had
previously been expressed by Miller, Hut-
ton and Fiske that most of the then-
current “trespassing” was by the Hopis
rather than the Navajos.

After the official settlement of Navajos
in the 1882 reservation, the failure of the
Hopis to make substantial use of the area
beyond district 6 was not due to a lack
of desire or a disclaimer of rights on
their part. It was due to the fact that

ing rather than to surrender the re-
soutrces of his territory to an enemy.”

84. There had apparently been some sub-
stantial expansion of the lopis as early
as 1917, Speaking of this period, Asdza-
an Tsedeshkidni, a ninety-year-old Nava-
jo woman, testified that about this time
she nnd her family had been living in
the reservation near Beautiful Mountain,
whera they had developed n spring. She
testified that then we ‘‘heard the rumble
of the Hopi boes,” as the latter began de-
veloping little farms in the area. So she
and her family moved across Dinnebito
‘Wash.
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the Office of Indian Affairs, through its
grazing regulations and associated per-
mit system, was exerting the power of
the Government to prevent any Hopi ex-
pansion into the area into which Navajos
by then were solidly entrenched.

The administrative exclusion of Hopi
Indians, without their approval and
against their wishes, from that part of
the 1882 reservation lying outside of dis-
trict 6 was, for the reasons already stat-
ed, at all times illegal85 The Office of
Indian Affairs was aware of this because
the solicitor’s opinion of February 12,
1941, reconfirmed by the acting solicitor’s
opinion of June 11, 1946, 59 1.D. 248, so
adviged. Yet the exclusion practice con-
tinued year after year and was, in fact,
intensified.

But despite this obstacle over which
the Hopis had no control, they continued
to assert their right to use and occupy
the area from which they were barred.

At a Senate subcommittee hearing held
at Keams Canyon in May, 1931, the Hopi
tribal delegates insisted that the 1882
reservation should be for the exclusive
use of the Hopis and that all Navajos
should be moved out.

On August 6, 1932, a conference of
sixty-eight Hopis, meeting at Oraibi,
Arizona, protested against the inclusion
in the Navajo Indian Reservation Act
then under consideration, of a proviso
which would have given the Secretary of
the Interior authority to determine and
set apart for the exclusive use of the

85. Pertinent lere s the following com-
ment, docnmented by other instances of
illegal Governmental rule on page 309
of the IHandbaok of Federal Indiap Inw
by F¥elix 8. Cohen, published in 1945:

“Tribal possessory right in tribal land
requires protection not only against
private parties but against administrative
officers aeting without legal authority and
against persons purporting to aet with
the permission of such officers, ® * *»

86. This was one of many instances in
which the Hopis, in addition to claiming
all of the 1882 reservation, also nid clnim
fo vast areas heyond that reservation.
These so-called “traditional” claims are

Hopis, only a portion of the 1882 reser-
vation.

On February 13, 1933, Otto Lomavituy,
then President of the Hopi Tribal Coun-
cil, wrote to Hopi Agency Superintendent
Miller, asserting Hopi rights to the 1882
reservation “though occupied by the
Navajos.”

At a special meeting of the Hopi Tribal
Council, held at Oraibi on October 5,
1937, a resolution was passed to the effect
that, for several stated reasons, the land
management districts should not be rec-
ognized. One of these reasons was that
“%* * * the Hopi people have not con-
ceded any part of their reservation to
the Navajos.”

At a conference between Commissioner
Collier and fifteen Hopi Tribal Council
members and four Hopi chiefs, held at
Oraibi on July 14, 1938, the statement
was made for the Hopis that they con-
sidered the Navajos on the reservation as
trespassers, that the entire 1882 reserva-
tion belonged to the Hopis, and that to
prevent any misunderstanding as to this
the 1882 boundary lines should also be
made the boundary lines of district 6.

On April 24 and 25, 1939, four Hopi
leaders met in Washington with the Com-
missioner, at which time the Hopis pre-
sented a map showing the “sacred area”
that the Hopi people desired. The map
showed an area much larger than the
1882 reservation. But the Hopis also
asked, as a bare minimum, that they be
recognized as having exclusive rights in
the entire 1882 reservation.sé

explained, as Dr. Harold S. Colton re-
ported to a Sennte subcommittee on May
20, 1931, by a desire on the part of so-
called “orthodox” ITopis to own or cantrol
the loly places and shrines where groups
of ITopis had worshipped for centuries
past.

Tliese ghrines are found from Navajo
Mountain to the Little Colorado, and
from the San Francisco Mountains to the
Lucknclhiukas, The Ilopi village of Hote-
villa, basing ita position upon an ancient
stone record in the possession of the vil-
lage chief, apparently claimed the North
American coutinent, from ocean to ocean.

While these claims to an extended area
were based on llopi tradition, the fact
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Early in 1942, the Hopis sought to
make a test case out of their disagree-
ment with the practice of denying per-
mits to district 6 Hopis for use of lands
outside of district 6. At that time they
submitted 105 applications by Hopi stock-
men for grazing permits on range lands
outside of district 6. Navajo Superin-
tendent Fryer returned all of these appli-
cations “without action” on February
27, 1942.

Byron P. Adams, then Chairman of the
Hopi Tribal Council, approved the Cen-
terwall report of July 29, 1942. That
report contained the statement that the
setting aside of a land management unit
for the Hopis does not create a reserva-
tion boundary and that the Hopis would
remain entitled to all beneficial use, in-
cluding the right to any proceeds, within
the remainder of the 1882 reservation.

Commissioner Collier met with Hopi
leaders at Oraibi on September 12, 1944,
at which time the Hopi claims to the en-
tire 1882 reservation were once more
aired.

In April, 1945, the Hopi chiefs of the
Second Mesa in the 1882 reservation pro-
tested to Senator Burton K. Wheeler
against the fencing of district 6. At a
meeting held on November 6-7, 1945, at
the Tareva Day School, in the reserva-
tion, Hopi leaders in effect told officials
of the Office of Indian Affairs that the
Hopis continued to claim the 1882 reser-
vation lands outside of district 6.

Perhaps these Hopi claims subsequent
to the settlement of Navajos would have
been even more persistent and vehement
had it not been for the constant assur-
ances given to them by Government of-
ficials, that their exclusion from all but
district 6 was not intended to prejudice
the merits of the Hopi claims.

that elnims baged on ancient rites were
made was by no means unique with the
Hopis. It was common for Indian tribes
to claim, on such grounds, an area of
1and much larger than their reservations,
A« a matter of fact the bonndary elnimed
by the Navajos at one time extended to

It is true that, as a practical matter,
the entirely valid settlement of Navajos
in the part of the 1882 reservation out-
side of district 6, even without the illegal
restraint which the Government placed
upon the Hopis, would have greatly lini-
ited the amount of surface use the Hopis
could have made of the outer reaches of
the reservation. Though Hopi and Nava-
jo rights of use and occupancy were
equal, members of both tribes could not
physically utilize the same tract at the
same time. This wag a hazard to which
the Hopis were at all times subject be-
cause of the authority reserved in the
Secretary to settle other Indians in the
reservation.

But without such Governmental re-
straint and without Navajo pressure in
becoming joint occupants there would
unquestionably have been a substantial
movement of Hopis into the area outside
of district 6, which they presumably
would have still been using and occupy-
ing on July 22, 1958. Moreover, with or
without such restraint, the Hopi rights
in subsurface resources were not affected,
either as to legal standing or practieal
opportunity to exploit.’8?

[26] Defendant calls attention to Ar-
ticle I of the Hopi Constitution, adopted
by the Hopis on October 26, 1936, and
approved by the Secretary on December
19, 1956. It appears to be defendant’s
view that Article I of that Constitution
amounts to a voluntarily accepted limita-
tion upon the jurisdiction of the Hopi
Tribal Council, confining such jurisdic-
tion to the area of the Hopi villages
and such other lands as might be added
thereto by agreement with the Govern-
ment and the Navajo Indian Tribe.

In his opinion of February 12, 1941,
the solicitor relied upon this and two

the ecity of Albuquerque, New Mexien
and included the Jicarilla Apache Ites-
ervation.

87. Sece the opinion of acting solicitor Felix
K. Cohen, dated June 11, 19465, 59 Dec.
Dept. Int., 248,
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other provisions of the Hopi Constitution
as requiring disapproval of the proposed
Secretarial order dividing the 1882 reser-
vation into areas of Hopi and Navajo ex-
clusive occupancy .88

We agree with the solicitor’s conclu-
sion. The Hopi Constitution does not
itself provide an affirmative foundation
for the Hopi claim to an interest in the
entire reservation. It does, however,
negate the contention that the Hopis had
abandoned or otherwise surrendered their
asserted rights therein.

We therefore conclude that neither be-
fore nor after the Secretarial settlement
of Navajos, did the Hopis abandon their
previously-existing right to use and oc-
cupy that part of the 1882 reservation in
which Navajos were settled.

For the reasons stated above, Hopi
rights of use and occupancy in that part
of the reservation were not terminateq
by Congressional enactment, administra-
tive action, or abandonment. This would
appear to require the conclusion that the
Navajo Indian Tribe does not have an
exclusive interest in the part of the res-
ervation in which it has b#n settled,
but has only a joint, undivided, and equal
interest therein with the Hopi Indian
Tribe.

[27] But defendant points out that,
unless the Navajo Indian Tribe is held
to have an exclusive interest in that part

88. See note 48 ahove, at the end of which
this part of the solicitor's opinion is
quoted,

89. The jurisdictional statute was first in-
troduced on July 16, 1956, by Senator
Goldwater, as 8. 4086, S4th Caong. That
hill passed the Senate but not the Iouse.
Similar measures were introduced in both
the Senate and House in the &5th (‘on-
grese. S0 692, 85th Cong., was intro-
dueed by Senators Goldwater and ITavden,
TLRR, 3789, 8Hth Cong., was introduced
by Congressman UVdall,

90. Tater during this hearing the following
colloguy oceurred:
“Mr. Saxlor. The next question is:
“Ninee the purpose of this bill is to de-
termine the rights of both the Navaho

of the 1882 reservation lying outside of
district 6, it will not be possible in this
action to completely divide the reserva-
tion between Hopis and Navajos. Argu-
ing that it was the purpose of Congress
in passing the Act of July 22, 1958, to ob-
tain such a division of the reservation,
defendant urges us to fulfill this purpose
by declaring that the Navajos have such
an exclusive interest.

It was indeed the hope and probably
the expectation of the Congressional
sponsors of the legislation that this liti-
gation would result in a clear-cut division
of the reservation, leaving no undisposed
issues.#® Thus, at the hearing on June
18, 1958, before the House Committee on
Interior and Insular Affairs, held on S.
692 and H.R. 3780, the then Congressman
Udall stated that: “* * * jt ig either
a matter of Congress attempting to deter-
mine the boundaries which would be an
impossible situation, or having a judicial
determination.” 20

But the fact that Congress hoped and
expected that this litigation would put
an end to the Navajo-Hopi controversy
does not warrant the court in disregard-
ing facts and law which dictate a differ-
ent result. Congress appreciated this, as
revealed by the language of the 1958 act,
and its pertinent legislative history.

The act places no mandatory duty on
this court to accomplish a complete divi-
sion of the reservation, as between Hopis

and ITopi Tribes. does the committen ex-
peet there will be a division of the lands
in question?

“Me, Udall. The legislation so pro-
viddes, that the Court will make Jioter-
mination where the boundary lies, and the
Iands that are determined to helong to
the Navaho will go to the Navaho, and
you will have a new boundary determined.

“Mr. Suylor,  In other words, instead
of the existenee of this no-man's land we
have right now, whore both tribes Jdo not
know what their jurisdiction is, when the
decikion of the Court is arrived at there
will be a section of it probably set aside
for the Hopi and a certain section set
aside for the Navaho?

“Mr. Udall. That is exactly the case.”



LOC-LLY9ND

8G1LO0LONN

190 210 YEDERAL SUPPLEMENT

and Navajos. Lands, “if any,” in which
the Navajo Indian Tribe or individual
Navajo Indians are determined to have
an exclusive interest are henceforth to
be a part of the Navajo Indian Reserva-
tion. Lands, “if any,” in which the
Hopi Indian Tribe, including any Hopi
village or clan thereof, or individual Hopi
Indians are determined to have an ex-
clusive interest are thereafter to be a
reservation for the Hopi Indian Tribe.
But there is no direction that all reserva-
tion lands must be classified as exclusive-
ly Navajo or exclusively Hopi, or that
lands which were neither exclusively
Navajo or Hopi must nevertheless be dis-
tributed to one tribe or the other.

This goal could have been realized if
the bill had been enacted in its original
form. Section 2 of the bill, as intro-
duced, provided that:

“% ® * (1) any lands in which
the court finds that the Navaho Tribe
or individual Navahos have the ex-
clusive interest shall thereafter be
a part of the Navaho Reservation,
(2) any lands in which the court
finds that the Hopi Tribe, village,
clan, or individual has the exclusive
interest shall thereafter be a reser-
vation for the Hopi Tribe, and (8)
any lands in which the Navaho and
Hopi Indians have a joint or undi-
vided interest shall become a part of
either the Navaho or the Hopi Reser-
vation according to the court’s deter-

mination of fairness and equity.
* * * 1

Referring to section 2, as it was then
worded, Hatfield Chilson, Assistant Sec-
retary of the Interior, made this comment
to Congressman Clair Engle, Chairman
of the House Committee on Interior and
Insular Affairs, in a letter dated Febru-
ary 26, 1957:

«% * ®» This provision will as-
sure that one or the other of the
tribes will have administrative juris-

91. Page 5 of Iouse Report No. 1042,
85th Cong., 2nd Sess, dated June 23,
1058, to accompany S. 092, 85th Cong.,
(which became the Act of July 22, 1953).

diction over the land in the future,
without prejudice, however, to the
undivided interests.” 91

The department thus recognized that
the court might find that some reserva-
tion lands were held jointly rather than
exclusively by one tribe or the other.
But since the bill, in its original form,
provided for the distribution of jointly-
held lands as well as exclusively-held
lands, a complete division of the reserva-
tion would nevertheless have been at-
tained. The distribution of the jointly-
held lands, if any were found to be so
held, would have been in the nature of a
judicial partition of lands then vested by
reason of the trust declaration under the
first section of the act.

But then it was decided to delete the
provision which would give the court
power to distribute jointly-held land.
This was accomplished by amending the
bill to strike the third numbered clause
contained in the above-quoted part of sec-
tion 2 of the bill. The request for this
revision came from the department, in a
letter from Chilson to Honorable James
A. Haley, Chairman of the subcommittee.
The reason given for this deletion was
as follows:

“* * ® The purpose is to leave
for future determination the ques-
tion of tribal control over lands in
which the Navahos and Hopis may
have a joint and undivided interest.
The two tribes feel that this question
cannot be adequately resolved until
the nature of their rights is adjudi-
cated, and that the question is prop-
erly one for determination by Con-
gress rather than by the courts. We
agree with that position. Until the
nature of the respective interests is
adjudicated it is difficult to deter-
mine whether any part of or interest
in the lands should be put under the
exclusive jurisdiction of either
tribe.” 92

92. Page 6 of House Report No. 1942,

e — e et —— Y .
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It thus appears that the reference
to “joint and undivided” interests was
omitted not because the court was to be
precluded from finding such interests.
Rather, it was because of the feeling that
if joint and undivided interests were
found to exist, the court ought not to be
given the further duty, under the deleted
clause 3, to distribute such lands be-
tween the two reservations, “according
to the court’s determination of fairness
and equity.”

In Chilson’s letter of March 19, 1957,
the reason given why this additional
function should not be placed upon the
court was that the two tribes felt that,
as to any joint and undivided interests
found to exist, the question of a parti-
tion or other disposition thereof ‘““is prop-
erly one for determination by Congress
rather than by the courts.” #3

In commenting upon this amendment,
Perry W. Morton, Assistant Attorney
General, told the Senate Committee on

93. An explanation as to why the parties
and the Department thought it would be
better for Congress, rathergthan the
court, to distribute Jands found to he held
jointly, was made by Lewis Sigler, Leg-
islative Division, Office of the Solicitor,
when he appeared before the House Com-
mittee considering H.R. 3789, 85th Cong.,
at a hearing beld on April 2, 1957, as
follows:

“Under the Department’s present posi-
tion, that is, the Solicitor's opinion of
1946, those rights are now vested in the
Hopi Tribe, and in individual Navahos
jointly. That may or may not be a cor-
rect conclusion as a matter of law. The
Navaho Tribe, as I understand it, is now
differing with that position, and assert-
ing that the rights are not in the individa-
al Navahos, but are in the tribe. The
Hopis, however, are still insisting that
whntever rights there are are in the in-
dividual Navahos, rather than the tribe.
So that is one of the issues still in dis-
pute,

“Beeause of that dispute, and because it
is possible that the court might aware
{sie] *he gurface to one group and the
subsurface to another group, we propose
omitting this sentenee which would define
what happens to the lands in which there

interest therein.

April 1, 1957, while H.R. 3789, 85th
Cong., was under consideration:

¥ * ¥ The very fact that the
Sentence now proposed to be deleted
ig in the bill assumes that there must
be, possibly at least, some land in
which these two organizations have a
joint or undivided interest. If the
court is to proceed upon the basis
of exclusive occupancy, then how can
there be a joint or undivided inter-
est 7 94

The applicable facts and law of this
case do not permit of a declaration that
one tribe or the other has the exclusive

interest in all of the 1882 reservation;

or that all of the 1882 reservation is di-
visible into areas of exclusive interest
for one tribe or the other. The only part
of the reservation which may be, and
herein is, so classified is the district 6
area, as defined on April 24, 1943, the
Hopi Indian Tribe having the exclusive
As to the remainder of

are joint interests, if that happens to be
the end result.

“I should indicate that was the sug-
gestion of both Mr. Boyden as a repre-
sentative of the Hopis. and Mr, Littell
as a representative of the Navahos, that
if there should be such joint interest
adjudicated, then Congress ought to take
another look at it to decide where to put
the joint interests.

“I should indicate, in all fairness, that
both the Navahos and the Hopis, I think,
will contend there are no joint interests,
they are exclusive one way or the other.
But you cannot rule out the possibility
there will be a decision of joint interest.”

94. Lewig Sigler of the solicitor’s office, ap-

penring before the Ilouse Committee on
April 15, 1957, also advised of the pos-
sibility that the court might find some
joint-user. He told the committee:

“If the courts decide, of course, that
there are exclusive rights in either group,
then the two sentences that are left in
the bill will take care of it. It is only
in the event there is this split ownership
adjudicated that the feeling was Congress
ought to take a look at the nnture of that
split ownership before it decided which
tribe would get the control”
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the reservation, the Hopi and Navajo In-
dian Tribes have joint, undivided, and
equal interests as to the surface and
sub-surface including all resources ap-
pertaining thereto, subject to the trust
title of the United States.

It is just and fair in law and equity
that the rights and interests of the Hopi
and Navajo Indian Tribes be determined
in the manner just stated, and that the
respective titles of the two tribes in and
to the lands of the 1882 reservation be
quieted in accordance with that deter-
mination.

It has been the consistent position
of the defendant throughout this suit
that the Navajo Indian Tribe has the ex-
clusive interest in all of the 1882 reserva-
tion lying outside of the area described
on page 2 of Pre-Trial Order No. 2. In
that pre-trial order he also took the posi-
tion that “No other interests were as-
serted” by defendant than those de-
scribed. During the pre-trial hearing
which led to the entry of Pre-Trial Order
No. 2, counsel for defendant twice stated
that defendant made no claim to a joint
interest in any part of the reservation.

{28] In our view, however, this dis-
claimer of any Navajo joint interest, does
not preclude this court from judicially
determining that the Navajo Indian
Tribe has a joint interest in a part of
the reservation, as we have concluded,
if the facts and law warrant such a de-
termination and do not permit an adjudi-
cation that the Navajo Indian Tribe has
an exclusive interest in such part.

Conclusion

Under the judgment being entered
herein about one quarter of the 1882
reservation, consisting of district 6 as
defined in 1943, will be completely re-
moved from controversy, having been
awarded exclusively to the Hopi Indian
Tribe. As to the remainder of the reser-
vation, the facts and law, as herein deter-
mined and applied, and our lack of juris-

diction to partition jointly-held lands,
preclude a complete resolution of the
Hopi-Navajo controversy.

But even as to this remaining part of
the reservation in which the two tribes
are herein held to have joint, undivided
and equal rights and interests, the judg-
ment will have the effect of narrowing
the controversy. At least three crucial
questions which have heretofore hamper-
ed a fair administration of this part
as a joint reservation, or a division there-
of by agreement or Congressional enact-
ment, have now been settled. No longer
will it be tenable for the Hopis to take
the position that no Navajos have been
validly settled in the reservation. No
longer will it be tenable for the Navajos
to take the position that they have gained
exclusive rights and interests in any part
of the reservation. No longer will there
be uncertainty as to the boundaries of
the area of exclusive Hopi use and oc-
cupancy.

It will now be for the two tribes and
Government officials to determine wheth-
er, with these basic issues resolved, the
area lying outside district 6 can and
should be fairly administered as a joint
reservation. If this proves impracticable
or undesirable, any future effort to parti-
tion the jointly-held area, by agreement,
subsequently-authorized suit, or other-
wise, will be aided by the determination
in this action of the present legal rights
and interests of the respective tribes.

In the course of this opinion it has
been necessary to say some unkind things
about the activities of the Navajo Iu-
dians in the reservation area in years
long past. We wish to make it clear that
the record contains nothing concerning
the conduct of the Navajos in this area
in recent years with which they can be
reproached. They as well as the Hopis
are now conducting themselves as good
citizens of which the West and the nation
can be proud.
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STATE OF MARYLAND, to the Use of
Louis UNGOLO and Mary Ann Ungolo,
a minor, survivors of Josephine Ungolo
and Frank Ungolo, deceased, and Louis
Ungolo, as Administrator of the Estates
of Josephine Ungolo and Frank Ungolo,
deceased, and as parent and natural
guardian of Mary Ann Ungolo, & minor,
and in his own right,

V.

Charles MILLER, Frank H. Schumann,
individuslly and frading as The Mary-
land Crab House, John Crosby Boyd,
and David D. Anderson.

Civ. A. No. 23016.
United States District Court
E. D. Pennsylvania.
Oct. 15, 1962.

Action for injuries and death re-
sulting from an automobile accident in
Maryland. A verdict and judgment were
entered in favor of plaintiffs against de-
fendant motorist and defendant truck
owner but in favor of defendant who was
employed by owner and who permitted
motorist to drive. On post-trial motions,
the District Court, Grim, J., *held, inter
alia, that under Maryland agency law
employer was responsible for conduct of
one who was permitted by his employee
to drive after employee became ill or
tired, and held that no recovery could be
had under the Maryland Death Statute
for loss of wife’s companionship.

Order in accordance with opinion.

1. Courts <=359 .

Law of agency of state where acci-
dent giving rise to action occurred ap-
plied.

2. Automobiles ¢>193(11)

Under Maryland agency law employ-
er was responsible for conduct of one
who was permitted by his employee to
drive after employee became ill or tired.
3. Death C=88

Maryland death act permits hushand
no recovery for loss of wife’s companion-
ship, and accordingly a $3,000 award for
loss of services and companionship was
required to be reduced to $2,500.

210 F.Supp.—13

4. Au‘omobiles ¢>244(22)

Evidence sustained finding that
truck driver who allowed 17-year-old
cousin to drive after driver felt ill or
tired was not guilty of negligence with
respect to accident which occurred when
his cousin became distracted by restless
antics of puppy which such truck driver
was trying to keep on his lap and truck
veered and collided with another vehicle.

e

Donald J. Farage, Philadelphia, Pa,,
for plaintiffs.

Martin R. Fountain, David H. Kubert,
Philadelphia, Pa., for Charles Miller.

GRIM, Senior District Judge.

In this action plaintiffs seek to re-
cover for injuries and death resulting
from an automobile accident in Mary-
land. The case was tried to the court
without a jury. A verdict by agreement
was entered in favor of defendant Frank
H. Schumann. After the trial, a ver-
dict and judgment were entered in favor
of defendant David D. Anderson and a
verdict and judgment in favor of the
plaintiffs were entered against defend-
ants Charles Miller and John Crosby
Boyd. Plaintiffs have moved for a new
trial limited to defendant Anderson. De-
fendant Miller has moved (a) for a new
trial and (b) to set aside the findings of
fact, conclusions of law and judgment
against him and to enter judgment in his
favor.

There is ample competent evidence to
support the findings of fact, conclusions
of law and the verdicts and judgments.
Certain questions, however, require dis-
cussion,

The accident happened in this manner:
On August 30, 1956, defendant Ander-
son, as part of his employment by de-
fendant Miller, drove Miller's truck on a
regular daily run from Philadelphia to
Grasonville, Maryland, on Chesapeake
Bay, to buy and transport back a load of
freshly-caught crabs to the employer’s
restaurant, called the Maryland Crab

House, in Philadelphia.

The round trip between Philadelphia
and Grasonville was a fairly long one of



