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Judgment in accordance with opin- 
ion. 

See also, 174 FSupp. 211. 
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Dewey HEALING, Chdrmsn of the Hopi 
Tribal Council of the Hop1 Indian Tribe, 
for and on Behalf of the Hopi Indian 
Tribe, Including All Villsges and Clans 
Thereof, and on Behalf of Any and 
All Hopi I n d i m  Claiming Any Interest 
in the Lands Described in tbe Execu. 
tive Order Dated December 16, 1882, 
PlainW, 

v. 
Paul JONES, Chairman of the Navajo 

Tribal Council of the Navajo Indian 
Tribe for and on Behalf of the Navajo 
Ind i i  Tribe, Including All Villages and 
Clans Thereof, and on Behalf of Any 
and All Navajo Indians Claiming Any 
Interest in the Lands Described in the 
Executive Order Dated December 16, 
1882; Bobert F. Kennedy, Attorney 
General of the United States, on Behalf 
of the United States, Defendants. 

Civ. No. 579. 

United States District Court 
D. Arizona. 

Sept. 28, 1962. 

Action, authorized by special statute, 
for determination of rights and inter- 
ests of the Hopi and Navajo Indian 
Tribes and individual Indians in a reser- 
vation in northeastern Arizona estab- 
lished by an 1882 executive order pro- 
viding that the resewation was "for the 
use and occupancy of the [Hopi], and 
such other Indians as the Secretary of 
Interior may see fit to settle thereon." A 
three-judge District Court, Hamley, Cir- 
cuit Judge, held that, subject to the t rus t  
title of the United States, the Hopi In- 
dian Tribe had exclusive interest in and 
to that part of the reservation lying 
within boundaries of a land management 
district administratively defined in 1943, 
after Navajos had been impliedly set- 
tled in other parts of the reservation, 
and that the Hopi Tribe, for the common 
use and benefit of Hopi Indians, and the  
Navajo Indian Tribe, for the common use 
and benefit of the Navajo Indians, had 
undivided and equal interest in and to  
all of the reservation lying outside the 
boundaria of the land management dis- 
t r i c t  

1. Indians e l 2  
Subject to trust  title of United 

States, the Hopi Indian Tribe, for com- 
mon use and benefit of Hopi Indians, has 
exclusive interest in and to that  part of 
resewation established in 1882 in north- 
eastern Arizona lying within boundaries 
of land management district as  approved 
in 1943, and accordingly the land with- 
in such district was, under statutory 
mandate, adjudicated a reservation for  
the Hopi Indian Tribe. Act July 22, 
1958,72 Stat. 403. 

2. Indians e l 2  
Subject to trust  title of United 

States, the Hopi Indian Tribe, for com- 
mon use and benefit of Hopi Indians, and 
the ru'avajo Indian Tribe, for cornmop use 
and benefit of Navajo Indians, have joint, 
undivided and equal interests in and to 
all of the reservation established in 1882 
in northeastern Arizona lying outside 
boundaries of land management district 
a s  defined in 1943, and accordingly it was, 
under statutory mandate, adjudicated 
that  such area was reservation for joint 
use of Hopi and Navajo Indian Tribes. 
Act July 22, 1958, 72 Stat. 403. 

3. Indians -12 
Under 1882 executive order provid- 

ing that  designated tract was "set apart 
for the use and occupancy of the [Hopi], 
and such other Indians as the Secretary 
of Interior may see fit to settle thereon," 
the Hopi Indian Tribe immediately 
gained, for benefit of i ts  individual mem- 
bers, right of use and occupancy of en- 
t i re  area thereby designated as reserva- 
tion, and not merely the parts thereof 
then used and occupied by them ; but that  
r ight was not vested and could be ter- 
minated by unilateral government action, 
and the Hopis were no more than tenants 
a t  will of the government. Act July 22, 
1958,72 Stat. 403. 

4. Indisns e l 2  
Under 1882 executive order estab- 

lishing reservation for the use and occu- 
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pancy of the Hopi, and such other Indians 
a s  the Secretary of Interior would see fit 
t o  settle thereon, the fee title, including 
the  right to  mineral resources and sur- 
face use and occupancy, remained in the 
United States. Act July 22, 1958, 72 
Stat .  403. 

5. Indians e l 2  
An unconfirmed executive order cre- 

at ing Indian reservation conveys no right 
of use o r  occupancy to beneficiaries be- 
yond pleasure of Congress o r  President, 
but  such use and occupancy may be ter- 
minated by unilateral action of govern- 
ment without legal liability for  compen- 
sation. 

6. Indians -27(6) 
Though coming from subsequent of- 

ficials of same agency in course of their  
administrative duties, comments and 
opinions of such officials charged with 
Indian affairs were not competent evi- 
dence of what other officials, many years 
previously. intended when they framed 
and obtained issuance of executive order 
establishing reservation set apar t  for  the 
Hopi and such other Indians a s  the Secre- 
t a ry  of Interior would see fit to  settle 
thereon. 

7. Indians e l 2  
Neither the Navajo Indian Tribe nor 

any Navajo Indians, whether o r  not liv- 
ing  in reservation area a t  time of estab- 
lishment of reservation, gained any im- 
mediate r iahts of use and occupancy 
therein by issuance of executive order es- 
tablishing reservation for the use and 
occupancy of the Hopi and such other In- 
dians a s  the Secretary of Interior would 
see fit to settle thereon. 

8. Indians -12 
Indians, other than Hopis. acquired 

r i g h B  in reservation established by 1882 
executive order for  the Hopi, and such 
other Indians as  the Secretary of the In- 
terior would see fit to settle thereon, i f :  
(1) they used and occupied reservation, 
i n  Indian fashion, as  ror~tinuing and per- 
manent area of residence, and (2) under- 
taking of such use and occupancy, or con- 
tinuance thereof, if undertaken without 
advance permission, was authorized by 

the Secretary of the Interior, exercising 
discretion vested in him by such order. 

9. Indians C312 
Evidence established tha t  Navajo In- 

dians used and occupied, in Indian fash- 
ion, parts of reservation established in 
1882 in northeastern Arizona "for the 
use and occupancy of the [Hopi], and 
such other Indians a s  the Secretary of 
the Interior may see fit to settle there- 
on," from long prior to  creation of reser- 
vation in 1882 until 1958 when any rights 
which such Indians had acquired in res- 
ervation became vested by statute. Act 
July 22, 1958, 72 Stat. 403. 

10. Indlann &I2 
Implied acquiescence by Commis- 

sioner of Indian Affairs and Secretary of 
Interior in decision of military not to 
forcibly eject Navajos from reservation 
did not warrant inference of implied 
secretarial settlement of Navajos on res- 
ervation a t  such times. 

11. Indians -12 
Any administrative misconceptions 

a s  to legal status of Navajo Indians al- 
ready residing on reservation a t  time of 
implied action of Secretary of Interior 
settling newly-arrived Navajos thereon 
would have relevance only as  to motiva- 
tion of Commissioner in settling newly- 
arrived Navajos, a matter not subject to  
judicial review, and not to validity of 
such secretarial action. Act July 22, 
1958,72 Stat .  403. 

12. Indian4 @27(6) 
Evidence of administrative action 

and accompanying pronouncements war- 
ranted finding that  a11 Navajo Indians re- 
siding in reservation established in 1882 
in northeastern Arizona were impliedly 
settled therein a t  least by 1937, but not 
prior to 1931, by the Secretary of the 
Interior in exercise of his authority to 
settle Indians in addition to  Hopis on 
tha t  reservation. Act July 22, 1958. 72 
Stat  403; Act June  14, 1934, 48 Stat. 
960; Act June  18, 1934, 8 6, 48 Stat. 
984. 

13. Indians -12 
Statute providing tha t  no Indian 

reservation should be created nor w y  

HEALING v. JONES 
Ctte an 210 F.SuPp. 125 (1962)  

additions made to one theretofore created 
within limits of Arizona or New Mexico 
except by act of Congress did not termi- 
nate authority of Secretary of Interior, 
premised on 1882 executive order, to set- 
tle other Indians and Indian tribes in 
reservat~on established thereunder. 25 
U.S.C.A. § 211. 

14. Indians @I2 
The Navajo Indian Tribe was set- 

tled, a t  least by 1937, but not prior to 
1931, in reservation established in 1882 
in northeastern Arizona within meaning 
of executive order establishing such res- 
ervation and providing that  i t  was for  
the Hopi Indians, and such other Indians 
as the Secretary would see fit to settle 
thereon. Act July 22, 1958, 72 Stat. 403. 

15. Property -1 
Except fo r  paramount rightful 

claims, an "interest in land" is  one which 
is enforceable in court because i t  is  
grounded on recognized principles of law. 

See p~~blicntion Word8 nnd Phrnnes 
for other judicinl conntructions and 
definitions. 

16. Indians -12 
Principle tha t  prior rights a n t i n u e  

until lawfully terminated was required to  
be applied with reference to Navajo 
claim to exclusive interest in part  of res- 
ervation in which Hopi Indians had pre- 
viously obtained non-exclusive r i ~ h t s  of 
use and occupancy a s  to the entire area. 

17. Indians e l 2  
EIopi Indians' right to  use and oc- 

cupancy of reservation, granted under ex- 
ecutive order establishing reservation for 
the use and occupancy of the Hopi, and 
such other Indians as  the Secretary of 
Interior would see fit to settle thereon, 
could be lawfully terminated only hy con- 
gressional enactment, valid administra- 
tive action, or abandonment. 

18. Indians -12 
Statute providing that  no Indian 

reservation should be created nor any ad- 
ditions made to  oncs theretofore created, 
within Arizona and New Mexico, except 
by act of Congress precluded adminis- 
trative division, ns to areas of exclusive 

Hopi and Navajo occupancy, of reserva- 
tion previously established by executive 
order for the use and occupancy of the 
Hopis, and such other Indians as  the 
Secretary of Interior would see fit to set- 
tle thereon, and precluded the secre- 
tary, in connection with his acts of set- 
tlement or otherwise, f rom changing 
character of reservation to  extent of ter- 
minating rights which the Hopis had held 
since establishment of reservation. 25 
U.S.C.A. § 211. 

19. Indians -12 
An "Indian reservation" consists of 

lands validly set  apart  for  use of In- 
dians, under superintendence of the gov- 
ernment which retains title to the land. 

Sre publication Wonla nnd Phrases 
for other judicial construction8 and 
drfinitions. 

20. Indians e l 2  
Setting aside of Indian reservation 

may be effectuated by the Secretary of 
the Interior when there i s  no statutory 
prohibition. 

21. United States -40 
Acts of heads of departments a r e  

acts of the executive. 

22. Indians -12 
Statute precluding changes in Indian 

reservation boundaries by executive or- 
der, proclamation, or otherwise than by 
act of Congress precluded administrative 
division, as  to areas for the exclusive use 
of the Hopi Indian Tribe and the Navajo 
Indian Tribe, of reservation created in 
northeastern Arizona by 1882 executive 
order for  the use and occupancy of Hopis, 
and such other Indians a s  the Secretary 
of the Interior would see fit to settle 
thereon. 25 U.S.C.A. § 398d. 

23. Indians -12 
Government's protection of Navajo 

Indians in exclusive use and occupancy of 
large part  of reqervation established fo r  
the Hopi Indians, and such other Indians 
as  the Sccretarp of Interior would see fit 
to settle thereon, did not serve to reduce 
rights of Hopis to such portions of res- 
ervation to, a t  best, a claim against gov- 
ernment for taking where rights of Ho- 
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The 1958 act  authorized the chairmen 
of the tribal councils of the respective 
tribes, and the Attorney General on be- 
half of the United States, to commence o r  
defend an  action against each other and 
any other tribe of Indinns claiming any 
interest in or to the 1882 reservation. 
As indicated in section 1 of the act, the 
purpose of any such action would be to  
determine the rights and interests of 
these parties in and to the lands and to 
quiet title thereto in the tribes o r  In- 
dians "establishing such claims pursuant 
to  such Executive order a s  may be just 
and fa i r  in law and equity." 

With respect to any interest which 
either tribe o r  the Indians thereof might 
be thus found to  have in any of the lands, 
i t  was provided, in section 2, tha t  the 
court would determine whether such in- 
terest is  exclusive o r  otherwise. Under 
tha t  section, lands in which either tr ibe 
o r  the Indians thereof a r e  determined to 
have the exclusive interest shall there- 
after, in the case of the Navajos, "be a 
part  of the Navaho Indian Reservation," 
and, in the case of the Hopis, "he a reser- 
vation for  the Hopi Indian Tribe." 

Under section 1 of the  1958 act, any 
~ u c h  action was required to be heard and 
determined by a district court of three 
judges convened and functioning in ac- 
cordance with the provisions of 28 U.S.C. 
$2284, with the  right in any party t o  take 
a direct appeal to the Supreme Court 
from the final determination by such dis- 
tr ict  court. 

Proceeding under th is  act, Willard 
Sekiestewa, then the duly authorized 
c h ~ i r m a n  of the Hopi Tribal Council of 
the Hopi Indian Tribe, commenced this 
action on August 1, 1958. H e  did so i o r  
and on behalf of the Hopi Indian Tribe 
including all villages and clans thereof, 
and on behalf of any and all Hopi Indians. 
Sekiestewa has since been succeeded, a s  

of the Intrrior, end nns much lnntl~ ar- 
qnircd 11y either tribe through purchnse 
or rxrhnngc ahnll brrorne a part of the 
ren~rrntion of 81rrh trihe. 

"SEO. 3. Nothing in thin Art shnll be 
firemell to he n con~rranionnl detrrmina- 
tion of the merits of the ronflicting tribnl 

chairman of the  Hopi Tribal Council by 
Dewey Healing, and the latter has been 
substituted a s  party plaintiff. 

Two defendants were named in the  
complaint. One is  Paul Jones, the duly 
authorized chairman of the Navajo Tribal 
Council of the Navajo Indian Tribe, in- 
cluding all villages and clans thereof, and 
on behalf of any and all Navajo Indians 
claiming any interest in the 1882 reserva- 
tion. 

The other defendant named in the com- 
plaint is  William P. Rogers, then Attor- 
ney General of the United States, on be- 
half of the United States. Rogers has 
since been succeeded, as Attorney Gen- 
eral, by Robert F. Kennedy. The latter  
has been automatically substituted fo r  
Rogers a s  a party defendant by operation 
of Rule 25(d) Federal Rules of Civil 
Procedure, 28 U.S.C.A. 

Upon the filing of the complaint a dis- 
tr ict  court of three judges was duly con- 
stituted in accordance with the provisions 
of § 2284 referred to above. One change 
was subsequent,ly made in the personnel 
thereof, a s  noted in our previous opinio~l. 
Healing v. Jones, D.C., 174 F.Supp. 211, 
decided May 25, 1959. The court is  now 
comprised of the judges named above. 

Defendant Jones filed an  answer, coun- 
terclaim and cross-claim. The Attorney 
General filed an  answer in which two de- 
fenses were asserted. 

Under the 1958 act, the parties author- 
ized to institute this litigation were em- 
powered to name, as  defendants, in addi- 
tion to  each other, "any other tribe of 
Indians claiming any interest in o r  to 
the area described in such Executive 
order * * *." The court has been ad- 
vised by counsel tha t  exhaustive studies 
and investigations conducted by field 
workers, historians and anthropologists 
have failed to reveal that  any Indians or 

or incliri~lunl lnrlinn rlnirns to ~ I I P  landn 
tllnt nrr nuhjrct to  ndjndicntion p~~rnonnt  
to  this Art, or to nRwt the linhilitg of tlw 
United Stntcs, it nnp. nndrr litipntion now 
prn~linp before the Indian Clnims Com- 
miwion. 

"Approv~d .Tuly 02. 3!)5R." 

HEALING v. JONES 
Cfte R S  210 F.Supp. 125 (1962) 

Indian tribes other than IIopis and Nava- 
jos have or claim any interest in any par t  
of the 1882 reservation. Consequently 
the parties to this action, named above. 
did not join, a s  defendants, any other 
Indian or Indian tribe. Nor has  any 
other Indian o r  Indian tribe sought to in- 
tervene or otherwise participate in this 
action, notwithstanding the fact tha t  
the pendency of this litigation has been 
given widespread publicity throughout 
the affected area. 

One of the defenses set out in the an- 
swer of the United States is  tha t  this 
court is  without jurisdiction because the 
rights and interests to be determined 
herein assertedly present a political and 
not a judicial question. Pursuant to  Rule 
12(d), Federal Rules of Civil Procedure, 
28 U.S.C.A., and upon the  motion of 
plaintiff, a hearing was first had on this 
defense challenging the jurisdiction of 
the court. 

At  this hearing plaintiff and defendant 
Jones opposed the position of the Govern- 
ment and argued tha t  the court had juris- 
diction. We decidrd that  this court had 
jurisdiction to hear and determine the  
action. The first defense of the United 
States was accordingly d i smis se f  Heal- 
ing v. Jones, 174 F.Supp. 211. At  the 
same hearing certain motions directed t3  
the pleadings were argued and later dis- 
posed of a s  indicated in the opinion just 
cited.3 

Extensive pretrial proceedings were 
thereafter had, including pretrial con- 
ferences on March 16, 1959 and August 
18, 1960. The parties exchanged docu- 
ments, submitted documents fo r  identifi- 
cation, filed statements of contentions, 
and entered into stipulations concerning 
certain facts, issues of fact and law, and 
eahihits, all in advance of trial. I t  i s  
provided in pretrial order No. 2, filed 
March 28, 1960, tha t  pretrial orders Nos. 
1 and 2 shall suprrsede all ~ ) l r a d i n ~ s  nnii 
render moot all motions then pending di- 
rected against the pleadings. 

3. ITnlrn~ otl~crminr in~licntr~l, r~ft%rrncrs 
lwrrinnftrr to "drfv~~il:~r~t." will tnrt:1n 
I'nul .Tonm. Chnirrnnn of thc Nnr;~jo 
Trihnl Council, and relerr~wrs to  the 

As set  forth in the pretrial orders, and 
a s  explained during pretrial hearings, 
plaintiff claims tha t  all of the  lands de- 
scribed in the order of December 16,1882, 
a r e  held in trust  by the United States ex- 
clusively for the Hopi Indians and tha t  
neither the  Navajo Indian Tribe, and i ts  
villages, clans o r  individual members, nor 
any other Indian o r  Indian tribe, village 
or clan, has any estate, right, title or 
interest therein o r  any par t  thereof. 
Plaintiff seeks a decree of this court 
quieting title to  all of these lands in the 
United States in t rus t  exclusively for  the 
Hopi Indians. 

Plaintiff further claims tha t  if (but not 
conceding) some Navajo Indians have 
been settled on the reservation lands in 
the  manner provided in the order of De- 
cember 16, 1882, rights and interests 
thereby acquired, if any, do not inure to 
the benefit of the Navajo Indian Tribe in 
general, o r  to Navajo Indians who have 
not been settled on the reservation, but  
only to  the group of Navajo Indians ac- 
tually settled therein and t o  their de- 
scendants, collectively. Plaintiff also 
claims tha t  such rights and interests, if 
any, acquired by any such group of Nava- 
jo Indians, a r e  not exclusive as  to  any 
part  of the reservation area, but a r e  co- 
extensive with those of the Hopi Indians. 

As set  forth in the pretrial orders and 
explained during pretrial hearings, de- 
fendant concedes tha t  the United States 
holds in trust  for  the Hopi Indians a por- 
tion of the executive order lands, de- 
scribed with particularity in pretrial or- 
der No. 2, and in paragraph 12 of the 
findings of fact herein. This tract, con- 
s i s t i n ~  of about 488,000 acres, is  located 
in the south central part  of the executive 
order reservation and includes the Hopi 
villages located on three mesas. Defend- 1 
ant  claims that the remaining four-fifths 
of the 1882 reservation is held in t rus t  by 
the United States exclusively fo r  the 
Navajo Indian Tribe. In the map follow- 
ing this page of the opinion, the boundary 

"pnrtivs" will rnenn Dewry IIenlinp nnrl 
Pnul Jnnrn, representing the Hopi and 
h'nynjo In~linns and Indian Tribes, re- 
spevtivcly. 
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that  the question of whether the Hopia 
must, in order to establish their  claim, 
prove they were settled in the reservation 
by the Secretary, would be argued and 
decided during the course of the  trial 
a f t e r  the basic evidence had been received 
but while there was still opportunity for  
the Hopis to produce additional evidence. 
This procedure was followed and during 
the trial the court ruled from the bench, 
a f t e r  argument and conference, tha t  
whatever rights the Hopi Indians may 
have gained in and to the 1882 reserva- 
tion a re  not dependent upon a showing 
tha t  they had been settled therein by per- 
mission of the Secretary. 

Defendant has asked us to reconsider 
this ruling and we have done so. 

Such reconsideration logically begins 
with an  analysis of the language of the 
Executive Order of December 16, 1882. 
It i s  recited in that  order tha t  the lands 
therein described a re  set  apar t  "for the 
use and occupancy of the Moqui, and such 
other Indians a s  the  Secretary may see 
fit to settle thereon." 

I n  the  quoted clause the  "Moqui" In- 
dians a r e  specifically named, a comma 
appears af ter  the word "Moqui," and 
there i s  no comma af ter  the word "In- 
dians." This specific reference to the  
.Hopis, and the punctuation, indicate tha t  
t he  words "as the Secretary may see fit 
to settle thereon," do not apply t o  the 
Hopi Indians, but only to  "such other 
Indians." Under this construction the  
Hopis would appear t o  have acquired 
immediate rights and interest i n  and to  
the 1882 reservation, without the need of 
any Secretarial action permitting them 
to "settle" on the reservation. 

The language is not ambiguous in this 
regard and therefore reference to ex- 
trinsic aids to construction, such as  the  
factual setting in which the 1882 order 
was issued, hardly seems necessary. We 
have nevertheless examined the evidence 
pertaining thereto and now state the  

4. In  1692 nnother Sltnnish officrr, Don 
Diego D e  Vnrgns, visited the orrn where 
he met the Fiopir end sow their villngra. 
Amrrirnn trappers first rnro~~ntrrrd the 

background facts pertaining to  the es- 
tablishment of this reservation. 

 NO Indians in this countrv have a a 
e r  authenticated h i s t w  than 

t a r  back a s  the Middle Ages the an- 
cestors of the Hopis occupied the area 
between Navaho Mountain and the  Little 
Colorado River, and between the San 
Francisco Mountains and the Luckachu- 
kas. I n  1541. a detachment of the Span- ,%A\ 
ish conqueror, Coronado, visited this 
region and found the Hopis living in vil- Ca4'J* 
lages on mesa tops, cultivating adjacenttp*' 
fields, and tending their  flocks and herds.' 

The level summits of these mesas are 
about six hundred feet above the sur- 
rounding sandy valleys and semi-arid 
range lands. The village houses, grouped 
in characteristic pueblo fashion, were 
made of stone and mud two, three, and .. 
sometimes four stories high. 
t o  be brought by hand from 
-h mesa. 

The Hopis were a timid and inoffensive "@ 
people, peaceable and friendly with out- 
siders. They were also intelligent and 
industrious although their  working time 
was frequently interrupted by lengthy 
religious ceremonials and exhausting 
tribal dances. A government agency, 
with headquarters a t  Keams Canyon, 
twelve miles east of the  nearest Hopi 
village, was established for  the Hopis in 
1863. They had no reservation prior tolbs2'  
December 16, 1882, a t  which time they ($60 
numbered about eighteen hundred. 

The recorded history of the Navajos 
does not extend a s  f a r  back a s  tha t  of the 
Hopis. They a re  mentioned in  preserved 
journals fo r  the first time in 1629. From 
all historic evidence i t  appears t ha t  thedad' 
Navajos entered what is  now Arizona in 
the  last half of the eighteenth century. .Ag 
By 1854 there were a t  least eight thou-& 
sand Navajos residing on the tributaries L\& 
of the San Juan River, west of the Rio * 5 
Grande and east of the Colorado, andiqoD 

rloltin in 1SR1. Tn 1.949, hy the T r ~ n t y  
of G~~n~lnlupe Ili~lnlgo, 9 Stnt. 922, this 
aren mme r~nder the jurisdiction of the 
Unitrd Stntcs. 
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between the 35th and 37th parallels of 
north latitude. 

In 1863, Col. Christopher ("Kit") Car- 
son, led a force which rounded up several 
thousand Navajos and interned them a t  

on the Pecos River, near 
New Mexico. In  1868, 

the United States entered into a treaty 
with the Navajos (16 Stat .  667). under 
which the latter were granted an  exten- 
sive reservation to the east of what was 
to become the executive order reservation 
of December 16, 1882. The Navajos were 
thereupon :eleased from their internment 
and moved to the newly-created Navajo 
Indian Reservation. Added to those who 
had escaped internment there were then 
between twelve and thirteen thousand 
Navajos. By 1882 the population of the  
Navajos had grown to  about sixteen 
thousand. [G,Oa N u 4 0  - (-2 

The western boundary of t he  Navajo 
Indian Reservation was defined with pre- 
cision in an  executive order issued on 
October 29, 1878. This line was later to  
become the eastern boundary of the 1882 
reservation. Additional land was  added 
to the southwest comer  of the Navajo 
reservation by another execume order 
issued on January 6, 1880. With this 
addition, the Navajo reservation amount- 
ed to about 11,876 square miles, o r  8,- 
000,000 acres. 

Despite the vast size of the Navajo 
reservation a t  that  time, this semi-arid 
land was considered incapable of provid- 
ing support fo r  all of the Navajos. More- 
over, except for  one o r  two places, the 
boundaries of the Navajo reservation 
were not distinctly marked. I t  is  there- 
fore not surprising tha t  great numbers 
of the Navajos wandered f a r  beyond the  
paper boundaries of the Navajo reserva- 
tion as i t  existed in 1880. By 1882, 
Navajos comprising hundreds of bands 
and amounting to about half of the Nava- 
jo population had camps and farms out- 
~it le the Navajo reservation, some a s  f a r  
away from i t  as  one hundred and fifty 
miles. 

The Navajos were originally of an  ag- 
gressive nature, although not a s  warlike 
as the Apaches. I t  was because they had 

become embroiled in a series of fights 
with white men tha t  they were banished 
to For t  Sumner in 1863. By 1882, how- 
ever, they had curbed their  hostility to  
the Government and to white men and, in 
general, were peaceably disposed, except 
fo r  their  proclivity to commit depreda- 
tions against the Hopis, as described be- 
low. 

Desert life made the Navajos sturdy, 
virile people, industrious and optimistic. 
They were also intelligent and thrifty. 
Some Navajos established farms which 
held them to fixed locations. I n  the main, 
however, they were semi-nomadic o r  mi- 
gratory, moving into new areas a t  times, 
and then moving seasonally from moun- 
tain to  valley and back again with their  
livestock. This required them to  live in 
rude shelters known a s  "hogans," usually 
built of poles, sticks, bark and moist 
earth. I t  was their  practice to keep these 
hogans on a permanent basis and return 
to  them when i t  was practicable. 

The first suggestion tha t  a reservation 
be  created which would include any of 
the  lands here in question came from 
Alex G. Iwine, United States Indian 
Agent a t  Fo r t  Defiance, Arizona Terri- 
tory. On November 14, 1876, he  recom- 
mended to John A. Smith, Commissioner [5j '& 
of Indian Affairs of the  Department of iw 
the Interior, tha t  a reservation of fifty 
square miles be set apar t  f o r  the Hopis. /Lr 
He based this recommendation on the  "dM p+ 
necessity of protecting the  Hopis from eWrn 
Mormon pressure from the west and 

Iree' 
south, and of providing more living space 
f o r  the  Hopis because of increasing Hopi 
and Navajo population. 

Nothing came of Irvine's recommenda- 
tion. On May 13, 1878, William R. 
Mateer, then United States Indian Agent 
fo r  the Hopis, proposed tha t  a reservation A(."' 
extending a t  least thirty miles along the  
Colorado River be set  apar t  f o r  the  iSyl 6' 
Hopis. This proposal drew no reaction je/ 
from the Washington office. In  his an- 
nual report of August 24, 1878. Mateer 
recommended the removal of the H o ~ i s  
to a point on the Little Colorado River 
which was outside of what later became 
the 1882 reservation. His  stated reason 



f o r  making this suggestion was tha t  the 
Navajos were spreading all over tha t  
country within a few miles of the Hopis 

II 
and were claiming, as  their own, the only 
areas where there was water and which 
were worth cultivating. 

A year later Commissioner Ezra A. 
C(LY? Hoyt asked Mateer to make a further 

report concerning the latter's reservation 
suggestion, but Mateer resigned before 
making such a report. On March 20, 
1880, Galen Eastman, Mateer's successor 
a s  Hopi Indian Anent, wrote t o  R. E. 
Trowbridge, the then Commissioner, rec- 
ommending tha t  a reservation be set aside 
f o r  the Hopis. His proposal was for  a 
reservation forty-eight miles east to west 
and twenty-four miles north to south, 
embracing the  Hopi villages. Eastman 
expressed the view that  the Hopis needed 
a reservation because the settlement of 
Mormons in the  vicinity was "imminent." 

Nothing came of Eastman's recom- 
mendation and another two years were to 
pass before the matter of establishing a 
reservation in this area again became 
active. On March 27, 1882, J. H. Flem- 
ing, then the Hopi Indian Agent, wrote to 
the  Secretary of the Interior recommend- 
ing  a small reservation fo r  the Hopis. 
Such a reservation, he urged, should in- 
clude the Hopi pueblos, the agency build- 
ings a t  Keams Canyon, and sufficient 
lands for  agricultural and grazing pur- 
poses. Fleming stated tha t  such a reser- 
vation was needed to protect the Hopi 
Indians from the intrusion of other 
tribes. Mormon settlers, and white inter- 
meddlers. 

On July 31 1 82 United States Indian 
Inspector a H. Howard wrote to the 
Secretary recommending tha t  a new 
reservation be set  aside for  the "Arizona 
Navajos," and fo r  the Hopis whose seven 
villages would be encompassed within the 

5. A third n o w a r d  report, renewing this  
rrron~men~lntion.  a n -  not  rornpletcvl un- 
til ~ r c e r n l ~ r r  19. 1982, nntl no ror~ld no t  
hnve hren ronsiclrrrrl in drnfting the 1.:~- 
ecr~tive Order  of 1 ) r r rmbw 16, 19%. 

6. Howard's nssertion thnt  tho I11q1is were 
"constantly" overridden by the  Nnvnjos ia 

proposed new reservation. On Octobw 
25, 1882, Howard made an extensive re- 
port to the Secretary renewing his sug- 
gestion that  a joint reservation be estab- 
lished for  the  western Navajos and 
Hopis.6 

The reservation envisioned by Howard 
was a much larger one than Fleming had 
in mind. His stated reason for  including 
the Arizona Navajos in the reservation 
was to  contain, within newly-created 
boundaries, the great number of Navn- 
jos who were then roaming f a r  beyond 
their then established reservation. IIis 
reasons for including the Hopis were to 
protect them from encroaching white 
settlers and from being "constantly over- 
ridden by their more powerful Navajo 
neighbors." 6 

None of the recommendations fo r  the 
establishment of a new reservation were 
immediately acted upon. In  the mean- 
time, however, Fleming wrote to the Com- 
missioner under date of October 17, 1883. 
advising that  he had expelled one Jer.  
Sullivan from the Hopi villages as  an  
intermeddler. At  the same time he re- 
quested authority for  soldiers to expel 
E. S. Merritt, another white intermed- 
dler. Since, however. the Hopis did not 
have a reservation, forcible removal of 
intermeddlers could not be ordered, and 
Fleming was so advised. 

On November 11, 1882, Fleming re- 
ported that  he was having further diffi- 
culties with Sullivan, and stated tha t  he 
would resign if a way could not be found 
to  evict Sullivan and Merrit t  from the 
Hopi villages. On November 27, 1882. 
Commissioner Hiram Price sent a tele- 
gram to Fleming, asking him to describe 
the boundaries "for a reservation tha t  
will included Moquis villages and agency 
and large enough to  meet all needful 
purposes and no larger. * * " 

h o m e  nut hy n ~ ~ t h e n t i e  r rpor t s  rxt~1111- 
ing hnrk to  IS-16. I n  tha t  y rnr  n n ~ l  in 
1S5O. 18.56. IS!%, nnd 1'465, civil nnsl 
mi1itnr.v olliri:~ls r o ~ ~ o r t ~ d  inst:111rr9 in 
whir11 Nnvnjon hncl t r ~ ~ s ~ ~ : ~ s s e ~ l  npon Hopi 
gnrrlrns nnd prnzing Inn~ls. st.izr~l rind 
rnrrirrl nwny l iv~wock,  nnd comn~itted 
physirnl violence. 
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Fleming responded by letter dated De- 
cember 4, 1882, specifying, as  boundaries 
of the proposed reservation, the lines 
which were later described in the Execu- 
tive Order of December 16, 1882. The 
proposed reservation thus described was 
much smaller than had been suggested in 
the joint-reservation proposal submitted i 
by Howard.? At  tha t  time there were 
about eighteen hundred Hopis and about 
three hundred Navajos living within the  
boundaries recommended by F l c m i n ~ . ~  

On 1)ecemher 13, 1882, Commissioner 
Price wrote to,II. M. Teller, Secretary of 
the Interior, transmitting a draf t  of an  
executive order in the exact form of the 
order issued three days later. I n  his 
letter of transmittal Price pointed out 
that the Hopis, then s l id  to comprise 
"1813 souls" had no reservation, a s  a 
result of which i t  had been found impos- 
sible to extend them needful protection 
from white intermeddlers. 

7. I n  his l r t t r r  of D r r r n ~ h r r  4. 1SS2. Plvm- 
ing said. nmnng other things: 

"Thr Inntls most  drsir:~hlr for  the MO- 
q ~ ~ i n ,  & which were cr~ltiv:rtr~l by tlwm 8 
o r  1 0  y m r s  npo. Imvc brrn t y k m  1111 119 
t h r  l\lormoos & othrrs,  so tlmt s ~ w h  a s  i s  
r i h r n r e r l  in tltr r ~ r r w r i h d  honnal:rrirs, i s  
only thnt  which thrv  11:wn k n  rldtk'nt- 
ing within the  past  few vrrys.  T h e  lnnlls 
embrace61 within t h r s r  bonn~l :~r i r s  n re  
11rsert Inn~la, rnrlcl~ of i t  worthlrss evrn 
f o r  grazing purposrs. 'I'h:rt w l ~ i r h  i s  f i t  
f o r  r l i l t i r n t i ~ , ~ ~  P ~ I W  hy i l l * )  lnrtllod, 
i s  found in  small 11:ltvllrs h r r r  &%ere 
n t  o r  near springs. &-deys 
w l ~ ~ r l ~  nre o v r r l l o w ~ ~ f i v  rnins. S- 110ld 
moisturr (Inring t l ~ r  s ~ ~ n ~ l n n r  s ~ ~ f l i ~ . i ~ ~ n t  to  
per f rc t  t l ~ v  growth of  thPir 11rrnli:lr corn. 

* * * * * 
"In n~hlition to  t l ~ r  rliffivr~lties tha t  h a r e  

nriscr~ from n v ~ n t  o f  r~ rrnrrvntinn with 
wllil.11 yon a r c  f:lmilinr, I may :11111 tll:lt 
tlle hIoquis a r e  const:lntly nnnoyrvl by t l ~ e  
enrronrhmt~nts of t l ~ r  Nnrajos, who frn- 
qnrntly tnkr posnession of their  sprinfs. 
& r v r n  drive tllrir florkn over t h r  grow- 
ing crops of the 3Ioq11is. ln, lrrd their  
~ i t n n t i o n  has hcrn rrn11ert.d most trying 
from this rnilsr, & I have been nhle t o  
limit the orilw only by nppmling to the  
Pl'nr:~jos throngh their rhirfn rnnintnin- 
ing t l ~ n  rights of the Moquin. With a 
resrrrntion I r a n  protr1.t thrm in  their 
rights fi: hnvr hoppa of ndrnnrinp t l ~ e m  in 
ci\-i1iz:rtion. Rr,ing by nature n q ~ ~ i e t  nnd 
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On December 15, 1882, Secretary Tel- 
ler forwarded the papers to  President 
Arthur,  stating tha t  he concurred in the 
Commissioner's recommendation. The 
handwritten executive order of President 
Arthur, setting aside the reservation, 
was issued on the next day, the bound- 
aries being depicted in the map which 
is a part  of this opinion. On December 
21, 1882, Price sent a telegram to Flem- 
ing advising: 

"President issued order, dnted 
fiixteenth, setting apart  land fo r  
Moquis recommended by you. Take 
steps a t  once to remove intruders." K 
The circumstances which led to the is- 06c 

suance of this executive order, as  stated Vy ?/ above, demonstrate tha t  t& primar~-~ul-f \& 
pose was to provide a means of protecting 
the Hopis from white intermeddlers, Mor- L , ~ .  
mon settlers, and encroaching Navaigs. 
It was thus intended tha t  the Hopis would 
be provided such means of protection 

pr:~renl,lr trihr. they h n r r  hren too rnsily 
imposcd upon. & hnve snffrrrd many loss- 
es." 

8. An rrvrnlrd hy extrnsive nrchrologiral 
stn,liw, t h r r r  mere over nine hr~n~l r r r l  oh1 
Indian sitvn. no longer in uar. within what 
was  to  h w o n ~ ~  the exrrutivr! order nr rx  
hnt n~itsi,lo of t l ~ e  lnnds m l ~ e r e  the  IIovi 
villages nn11 :~<l,inrrnt fa rm Inn118 w r r c  
lor:~tocl. Most o f  thrsr  were Navajo 
rsitrs. T r r e  ring o r  ~ l ~ ~ n c l r w l ~ r c ~ n c , l ~ ~ x i c n l  T 
stwlies show t h a t  of n totnl of 125 of 
t l ~ r n c  Indian sites within the exrrutive 
ortler nren for  which da ta  was  succrss- 
f ~ l l y  procrssr<l, tho wood used in tho 
strnrtnrrq a n s  r n t  dnring n rnngn of 
yrnrs from INi2 to  1930. A ronsirlrrnlale 
nun11wr of t l ~ r s e  ~ p ~ ( . i n ~ r n n  w r r r  cut  an11 
~ ) r r s r ~ ~ n : ~ l , l y  nsrd in strllcturc-s prior t o  
lSH2. 'I'l~rxre is no ronvincing 
o f  any III:ISS n~iprntion of Nnvnjos r i t h r r  
into or  ou t  of t h r  rxerntive orllrr n r ra  a t  
n11y time for which the t ree  
mere nv:~ilnhl~. 

9. This mnn ror~firrnr~l h , ~  n l e t te r  of the 
s:lnle date in whirh t h r  Con~nrissioner 
s t : ~ t r d ,  nnlong o ther  things: 

"I now t r : ~ n s n ~ i t  t o  yon n copy of the  
ordr r ,  hy a l t i r l ~  you will see thn t  your 
rc*co~~~~r~r-r~ , l :~t ir~r~s ,  ns  rontninrrl in Iet- 
t r r  to  this of fir^, dntrrl 1)eiwnhrr 4th 
( instnnt) .  have bern followed as r e g a r d  
the  boundaries of the same." 
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immediately upon the issuance of the  
executive order, no further proceedings 
by way of Secretarial settlement o r  other- 
wise being required. Hence the back- 
ground facts fully confirm the opinion 
stated above, based on the language of 
the  order, tha t  the  Hopis acquired im- 
mediate rights in the 1882 reservation 
upon issuance of the  December 16, 1882 
order. 

[3,4] The right and interest thereby 
gained by the Hopis was the  right t o  use 
and occupy the reservation, the title to  the 
fee remaining in the United States. 
Spalding v. Chandler, 160 U.S. 394, 402- 
403, 16 S.Ct. 360, 40 L E d .  469. This 
included the right to the mineral resource 
as well a s  surface use and occ~pancy. '~  
The right was in the Hopi Tribe for  the 
use and benefit of individual members 
thereof." 

The right of use and occupancy then 
gained by the Hopi Indian Tribe extended 
t o  the entire area embraced within the 
December 16, 1882 reservation, and was 
not limited to  the parts of tha t  resewa- 
tion then used and occupied by them. As 
indicated in Commissioner Price's tele- 
gram of November 27, 1882, the resewa- 
tion was intended to "include Moquis 
villages and agency and large enough to  
meet all needful purposes and no larger. 
* * " Future  a s  well a s  then present 
needs of the Hopis were thus intended to  
'be met, thereby precluding a construction 
o f  the executive order which would con- 
fine Hopis to  the area which they then 
actually occupied. 

Whether the right thus acquired by 
the  Hopis to  use and occupy the entire 
reservation was lost o r  impaired by sub- 
sequent inaction or abandonment on the 
pa r t  of the Hopi Indian Tribe is a matter 

10. Opinion of Arting Soliritor, Depnrt- 
ment of the Interior, filed June 11. 194fl. 
5 9  I.D. 248. denling ~perificnlly with the 
executivr order rpservntion of Deeetn- 
ber 16. 1RR2. See, also, McFndrlen v. 
Mountain View M. & M. Co.. 9 Cir., 47 
F. 670, 673, reversed on other ground*, 
180 U.S. 533, 21 S.Ct. 488, 45 L E d .  G W l ;  
Gibson v. Anderson. 9 Cir.. 131 F. 39; 
34 Opinionn of the Attorney Genernl. 
182. 189; Federal Indian Law, 1958 edi- 

to  be discussed a t  a later point in this 
opinion. Likewise to be discussed below 
i s  the extent to which, if any, the right of 
use and occupancy acquired by the Hopis 
on December 16, 1882 was thereafter 
diminished in quantum o r  altered in 
character by  action, if any, of the Secre- 
tary in permitting other Indians to settle 
on the reservation, o r  by reason of any 
other occurrence o r  course of events. 

[51 The right of use and occupancy 
gained by the  Hopi Indian Tribe on De- 
cember 16, 1882, was not then a vested 
right. As stated in our earlier opinion, 
a n  unconfirmed executive order creating 
a n  Indian reservation conveys no right 
of use o r  occupancy to the beneficiaries 
beyond the pleasure of Congress o r  the 
President. Such use and occupancy may 
be terminated by the unilateral action of 
the United States without legal liability 
for compensation. The Hopis were there- 
fore no more than tenants a t  the will 
of the Government a t  tha t  time. See 
Healing v. Jones, 174 F.Supp. 211, 216, 
and cases there cited. No vesting of 
r ights in the 1882 reservation occurred 
until enactment of the Act of July 22, 
1958. 

Rights and Interests Acquired by 
Navajos on December 16, 1882 

Unlike the  Hopis, the Navajos are  not 
named in the Executive Order of Decem- 
ber 16, 1882. Therefore if they have any 
rights of use and occupancy in the reser- 
vation such rights must have been nc- 
quired under the provision of tha t  order 
reading: "and such other Indians as  the 
Secretary may see fit to settle thereon." 

The words "may see fit" connote a fu- 
ture contingency, to be fulfilled only by 
an  exercise of discretion. Those words 

tion. pngrn R19-IX2. The nliplirnhlr prin- 
riplrs nre d i n c ~ ~ n ~ r i l  in Unitt4 St:~trn V. 

Wnlker Rirrr Irr. District, 9 Cir., 104 
F.2d 334. 

I I .  Tinitcd Stntrs v. Sl~onhone Trihr. 201 
{J.S. I l l ,  11% 5'3 S.Ct. 794, 32 l ~ . l & I ,  
1213: CI~~rnkrn Sntion v. 1Iitcl1wr.k. 197 
ITS. '294, 307, 2:; S.Ct. 115. 47 L.IGI. 
183. 
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thus contemplate the exercise of Secre- 
tarial authority which did not come into 
existence until the executive order was 
issued. 

In the exercise of tha t  authority the  
Secretary might, sometime af ter  Decem- 
ber 16, 1882, permit to be settled in the 
reservation Navajos who were actually 
residing there when the executive order 
was issued. Conceivably the Secretary 
could, in his discretion, relate those 
rights back t o  t he  day the  executive order 
was ibsued. But, in any event, r ights 
thereby acquired would be predicated 
upon the act of the  Secretary on some 
date subsequent to December 16, 1882, 
in xmnting such permission, nunc pro 
tunc or otherwise, and not upon the force 
and effect of the  executive order inde- 
pendent of such Secretarial action. 

Defendant appears to concede tha t  any 
right or interest the Navajos have in the 
1882 reservation must arise from Scwx?- 
tarial action pursuant to  the "such other 
Indians" clause of the executive order.I2 

But i t  also appears to  be defendant's 
position tha t  the administrative intent 
in using this "such other Indians" clause 
was to grant immediate r g h t s  of use and 
occupancy to Navajos then living in the 
reservation area. Thus defendant ex- 
presses the view, in i ts  objections to 
plaintiff's proposed findings of fact, tha t  
the recommendations of C. H. Howard 
for the establishment of a joint Western 
Navajo-Hopi reservation were accepted. 
Defendant also calls attention to official 
expressions in later years tha t  i t  was 
the intention in creating the reservation 
to set  aside the lands fo r  the use and 
occupancy of the Hopi Indians and for  the 
use and occupancy of the Navajos then 
living there, in addition to permitting 
the continued settlement of Navajos with- 
in the discretion of the Secretary. 

There seems to  be an inconsistency be- 
tween defendant's concession tha t  any 

12. In ~lrfrn<lnnt's rrply hricf. for rxnmple, 
it is  st:ttvci thnt ' " ~ I I ?  'Nnrnjo intcwut' in 
the E u r r ~ ~ t i r e  Ordrr nrvn uecrnsnrily 
arisen from Srrrrtnrinl mettlrlnrnt thrre- 
on of Nnrnjn Inrlinns. rnc~~nhors of the 
Nnrnjo Tril~e." Lntcr in the sn~nc  brief 

rights the Navajos have in the 1882 
reservation result from the  "such other 
Indians" clause of the executive order, 
and his contention tha t  the purpose in 
issuing the order was to grant immediate 
rights to Navajos a s  well a s  Hopis. AS 
previously pointed out, the "such other 
Indians" clause could only be effectuated 
by subsequent Secretarial action. I t s  
only effect was to  provide the  Secretary 
with authority to take future action, in 
his discretion, permitting Indians other 
than Hopis to  settle on the reservation. 
Indians whose rights in the  reservation 
are  dependent upon future official acts 
of discretion can hardly be said to  have 
gained immediate rights by virtue of a n  
executive order which authorizes the ex- 
ercise of such discretion. 

But aside from this seeming incon- 
sistency, and apart  from the conclusion 
expressed above tha t  the words of the 
executive order disclose no  such inten- 
tion, the extrinsic evidence refutes, rath. 
e r  than supports, the argument tha t  i t  
was intended by the executive order t o  
grant Navajos immediate rights i n  the  
1882 reservation. 

As stated above, J. H. Fleming had 
recommended a small reservation for the 
exclusive use of the Hopis while C. H. 
Howard had recommended a very much 
larger reservation fo r  the joint use of 
the "Arizona Navajos," and the  Hopis. 
Defendant contends that  since the Secre- 
ta ry  was expressly authorized to  settle 
other Indians in the reservation, Flem- 
ing's recommendation fo r  an  exclusive 
Hopi reservation was necessarily reject- 
ed. Defendant also calls attention to  the  
fact tha t  in his letter of December 21, 
1882, the Secretary advised Fleming that  
his recommendations "as regards the  
boundaries" had been accepted, nothing 
being said of Fleming's recommendations 
that  the reservation be fo r  the exclusive 
use of the Hopis. It is  argued from these 

drfcndnnt mtntea: "We are quite certain 
the rnnrt will find thnt the Nnvnjo In- 
dians nrr those r e f e r r 4  to in the Execu- 
tire Orrlcr n.8 hnving Iw?n 'settled there- 
on b~ the Srcrrtary of the Interior Imr- 
sunnt to such Erecutive Order.'" 
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two circumstances that  Howard's recom- 
mendation for  a joint Arizona Navajo- 
Hopi reservation was accepted. 

In  our view, the conclusion reached by 
defendant is not warranted by the cir- 
cumstances relied upon. The most sig- 
nificant fact in connection with the cre- 
ation of the 1882 reservation i s  tha t  the 
boundaries described in the executive or- 
der  were those which Fleming supplied 
in response to the instruction: "for 
reservation that  will include Moquis vil- 
lages and agency and large enough to 
meet all needful purposes and no larger." 
Had administrative officials intended to 
create a joint Western Navajo-Hopi 
reservation they would not have confined 
i t  to an  area which Fleming thought was 
no larger than necessary fo r  the Hopis, 
and rejected the larger area recommend- 
ed by Howard for  a joint reservation. 

I t  is  true tha t  Fleming's recommenda- 
tion for  an  exclusive Hopi reservation 
was not completely accepted. I t  was re- 
jected to the extent tha t  the Secretary 
was authorized to settle other Indians 
in the reservation in the future. This 
explains why Fleming was advised tha t  
his recommendations "as regards the 
boundaries" had been accepted, no like 
advice being given with respect to his 
recommendation for  an exclusive Hopi 
reservation. But this falls f a r  short  of 
establishing an intention to  accept How- 
ard's reommendation fo r  a joint reserva- 
tion from the outset. The latter possibil- 
i ty is  negated not only by the fact that  
Fleming's restricted area recommenda- 
tion was accepted, but by the fact tha t  
the Navajos were not named in the ex- 
ecutive order. 

I t  i s  probable t ha t  Howard's recom- 
mendations had nothing whatever to do 
with the insertion of the "such other In- 
dians" clause in the executive order. 
This was a customary provision in execu- 
tive orders of that  period. In 1 Ex. Or- 

13. A nin~ilnr trrhniqrw hnn h r m  rrnploged 
ninre 1W2, w h ~ n  i t  wna intrndrd tlmt Tn- 
dinns o ther  thnn t l ~ r  prin111ry t r i h  were 
t o  hnvp imrnedint~ rights. In  T I  E ~ w n -  
tive Order 7. I\' Knlrplrr 100.7. 1 l n t ~ 1  
July 17. 1017. the  I<:~ibnb Inctinn reserva- 

der 195, 1 Kappler 916, dated April 9, 
1872, a reservation was set aside fo r  
named bands of Indians in Washington 
Territory, "and for  such other Indians 
as  the Dept. of Interior may see fit to 
locate thereon." Between tha t  date and 
December 16, 1882, as  shown by plain- 
tiff's exhibit No. 263, nine additional 
orders, setting aside reservations fo r  
named Indian tribes, contained a similar 
provision. 

On the other hand, when i t  was decided 
to  give immediate reservation rights to 
specific Indians then residing in the area, 
in addition to  the name Indians for whom 
the reservation was principally created, 
officials knew how to make this clear in 
an  executive order. Ju s t  four days pri , r  
to the issuance of the order of December 
16, 1882, a n  executive order was issued 
establishing the Gila Bend reservation. 
I t  was therein recited tha t  the reserva- 
tion was created for  the " * * ' Papa- 
go and other Id ians  now wt t led  the) P ,  

and such other Indians a s  the Secretary 
of the Interior may see fit to settle there- 
on." (Emphasis supplied.) The treaty 
of 1838 with the New York Indians, 7 
Stat. 550. provided tha t  the Senecas 
should have, "For themselves and their 
friends, the Cayugas and Onondagas, re- 
siding among them, the easterly part  of 
the tract  set  apar t  for  the New York 
Indians." l 3  

There is  another circumstance, ex- 
trinsic to  t,he 1882 executive order itself, 
which tends to indicate that i t  na8  not 
the purpose to grant immediate rights to 
the Navajos by issuance of tha t  order. 
By the Navajo treaty of 1868, 15 Stat. 
667, the Navajos agreed that they would 
relinquish all right to occupy any terri- 
tory outside the reservation thereby 
created, retaining only the right, under 
limited circumstancas, to  hunt on con- 
tiguous unoccupied lands. 

tion wns r ~ t : ~ h l i s l ~ r ~ l ,  "l'or t l ~ ~  use of the  
Knibnb nnd o l h r r  Indinns now r r ~ i ~ l i n g  
t h r r m n ,  nnd f n r  such otlwr Inilinns ns 
the  S r r r r t n r y  of  the Interior may locnte 
thereon." 
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The Navajos were released from this 
undertaking to the extent that  specifically 
described additions were made to t h e  
original Navajo reservation by executive 
orders issued on October 29, 1878, and 
Jmuary  G, 1880." Had i t  been the in- 
tpnt~on of the administration to grant 
Navajos, by issuance of the 1882 order, 
an immediate further release from their 
treaty obligations, we would expect to find 
some mention of the Navajos in  that 
order. 

We have not lost sight of defendant's 
reliance upon official expressions of opin- 
ion, made a t  various times, subsequent to 

114. The  Nnrnjos w r r r  similnrly rrl~-ns*vl 
from t l ~ i s  t rv :~ tp  o l ~ l i ~ n t i n n  on s r r r r n l  oc- 
r :~sions snhsrynent to  I ) w r m l ~ f ~ r  16, 
1932, but npnin. in rnrh rase, sperifir ref-  
e r m r c  wns n ~ n ~ l c  to  the Nnrnjo Indinns 
nnll tllrir tllrn-vsisting rrsrrr:ltion. On 
nl:~g 17. IS%. Presi~lvnt Cl~rst t ' r  A. Ar- 
thnr wi th l~r ld  from snlr  nrul n~t t lcn len t  ns 
a rvsrrmtion f o r  Jnllinn pnrposm, I:~nds 
that  Inter w r r e  nil~lcil to  tho Nnanjo In-  
~ l i : ~ n  Rmrrvntion.  Act of J u n e  14, 1934. 
4'3 Atnt. M O .  Similar nrtion n v s  t:rkrn 
hy I'residmt Willi:~rn MrKinlry on .Inn- 
nnry 8. 1000. and hy Prrsicllgt T I ~ ~ o o l o r e  
Rooscrvlt. on Nowrnbrr 14. 1!)01. holh of 
t l ~ r s e  n,illitinns to t l ~ r  hr:~rnjo 1nlli:ln 
I t r s c r v n t i ~ ~ n  Iwinp rffecTnntwl h.v t h r  Act 
o f  June 14. 19::4, nnprn. 011 Novrrnl,rr 
9, 1907. t l t ~  N:~v:~.io 111,linn Itvsvrr:~tinn 
mns ngnin enlnrgetl by rxwutivu order. 

$5. The prinripnl s tn t rmrnts  nf t l ~ i s  kind 
were the  following: ( 1 )  In  his 1912 1111- 
nun1 report. Lro  Crnnr. t l ~ r n  Snprrin- 
tenllcnt of t h ~  Ilopi R c w r r : ~ t i n ~ ~ .  stntrd:  
" * * * 'I'l~iw. N:rvnjos wrre  p r r ~ u i t  toll 
to rrninin nn the renrrmtion, hnrinp a 
right of ow:l[r:tnry. whrn tlw rrsrrvr \\-:IS 
r r rn t rd  hy r x w n t i r e  on lc r  of I ) ~ w ~ n r h r r  
16, 1892.": (2) in his l e t t r r  of J n n e  
22. 1914, ncldrrqsril to  the Commission- 
r r  of In,linn Aff:~irs. Soprrintrn, lrnt  
( : r n n ~  s t :~ t r< l :  " *  * Tlumr Nnv;jjnrn 
w11o rrsialt,iI on tllr rcnrrve n t  t l ~ : ~ t  ti111e 
( r h w n ~ l w r  16. I&%?). I ~ n d  n r i r l ~ t  o f  or-  
cup:~nc.y. : ~ n d  it i s  not  ~ l n ~ l r r s t t ~ o d  t lmt 
this r i ~ l ~ t  II:IS ~ I i n ~ i n i s l ~ r d . ~ ' :  (31 in his 
1rtt1-r of ,111l.v 7, l!Il5, n~ItIrrssVd to  the 
i s s i ~ ~ r ,  S u p ~ r i n t r n d r n t  C!rnne 
st:rttd: " * * Owing to  the Inn- 
punpr of the  Rxrcntire Order rrrnting 
t l ~ e  rrsrrvnlion in 1892, i t  wonlil nerm 
t l ~ r r e  is no nntlloritg for  the clrportn- 
tinn of Nnr:~joes,  nor  i s  tlwrt: m v  101.n- 
.tion to nhich they might be deported. 

1882, with regard to the administrative 
intrntion in creating tha t  reservation. 
In  its briefs defendant relies upon two 
statements of this kind. One of these 
was the statement of Superintendent Leo 
Cranr in his report of March 12, 1918. 
The other was the statement of Acting 
Solicitor Felix N. Cohen, in his opinion 
of June 11, 1946, 59 I.D. 248, 252. But 
there were also many other similar official 
expressions to the effect tha t  i t  was the 
intention, in establishing the 1882 reser- 
vation, to give Navajos then living in the 
described area, rights of use and oc- 
cupancy co-equal with those granted the 
H o p i s . ' W n  the other hand there are a 

* *"; (4)  in the  report  mnde hy 
Inaprrtor H. S. Trnylor t o  the I h r c n u  
of  Indian Aff:~ira, on J u n e  6, 1916. he  
st:rt~vI: " * T h e  Navajos were 
tlw ocvni~nnta of n t  Ivnqt n par t  of this 
trrritirry I ~ r f o r e  ~ I I P  Exrrntive Order wan 
n i : ~ ~ l < ~ ,  nnd t h r r e  is nn ~ l o n h t  bnt thnt  t l ~ r y  
nr r  cntitlrd to  n Iwrt n t  thin tinic. * * * " 
( I n  this rq lor t  'L'raslor invor r~r t ly  pnra- 
]?ltr:~sw tlw executive order ns follows: 
" ' * i t  mns donr f o r  the esrlnsivc 
ns r  of the Hopis nnd s n r l ~  other ln,linnq 
aa  ma? be ri.siilinn t l~r r t ,  * * * ''): 
( 5 )  in a report  ~lntrvl nlnrch 12. 1918. 
from Superintenrlrnt ( ' r m ~  to tlw Com- 
niissioncr of ln,linn Affnira, the Snprrin- 
t rn~lvnt  stnteil: "TIIP Innxn:~g<. of t l ~ o  ex- 
r r ~ ~ t i v o  orclrr of 1RS2 ~ ~ r n r t i r n l l p  gnnr- 
nntrcn to  t l ~ o n r  N:~rn.i~~a o r  o t l ~ e r  l n -  
di:1114 r r l i id i~~g on Mnqui a t  t lmt time 
c*qn:d r ip l~ ts  with the  IInl~i."; (6) on Mng 
IS. 1!)20. dnrinp thr  trstirnony of Roh- 
r r t  1':. L. Ilnnirl, Superintrndrnt  of the 
Hopi Rrscrvntion, hefore n s n h c n r n n ~ i t t ~ c  
of the ( ' i m n ~ i t t r r  of lnilinn Aff:~irs of the  
I!. 8. Ilimse of R ~ p r r n ~ n t n t i v r n .  the fol- 
lowing rolloquy o r c n r r r ~ l :  "nIr. Dnnirl. 
l 'hr r r w r w t i o n  was c r r n t ~ d  by Execntive 
o r ~ l r r  fo r  the Hopi Indinna, nnil the usnnl 
jipgrr in all matters prrtnininp to  Indian 
resrrrntions slil~pcd in in the  form of 
' s ~ ~ r h  n t l ~ e r  Intlinnn thnt  might hrlong on 
t h r  rrsrrr:~tinn.' (nn erronroua pnra- 
~ l l ~ r n s r  of t l ~ ~  o r i l ~ r ) .  hlr. Cnrter. Tlrnt 
I~ktn the N:rvnjo in? Mr. 1)nniel. T h n t  
I r t s  tlw h':~vnjo in. I t  I1nrqwnc.11 n t  ttmt 
timrx t h t  tlwre were ~~r:~(-tienll.v nn ninny 
N n m i r ~ s  on the renrrvntion ns Ilopia," 
(thin was not n ror r rc t  ntntcn~ent.  as 
t l ~ r r e  were nhoot eightren hundred Hopis 
on(l three hundred Navajos in the  res-  
ervation nren in 18RZ).: (7) under da te  
of  Tnly 26. 1924. the  c l~ i r f  of t h r  lnnd 
division of the Depnrtnwnt of the In- 
terior, sen t  a memornndum t o  the inspzc- 
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number of official expressions to the con- [6] In our view, such comments and 
t rary  effect.16 expressions of opinions, even though com- 

tion office of thnt department. in which 
i t  was said: " *  * * the  order of 
1882 would seem to  include them (the 
Navajos), o r  a t  least those who were 
there a t  that  time." : (8) in a letter dated 
September 29, 1924, sent by Charles H. 
Burke, Commissioner of Indian Affnirs. 
t o  several Hopi leaders, i t  was stnted: 
" I t  i s  believed this language (of the ex- 
ecutive order) was intended to  permit 
Navajo Indinna who had lived on the  
reserve for many years to  continue 
there."; (9)  in a report  dated Mny 12. 
1928, sen t  t o  t h e  Commissioner of In-  
dian Affnirs by 0. E. Faris. District S I P  
perintendent of the  Southern Pueblo 
Ageucy a t  Albuquerque. New Mexiro, i t  
was  said: " * with the estnblish- 
ment of the  reserve in 1882, the Depnrt- 
ment and the  Prenident. not unmindful of 
t h e  rights of the  Navajos aa well a s  the  
Hopis. crented the  reservation for the use 
and occupnncy of the  Hopis and 'such 
other Indians a s  the  Secretnry may see 
fit t o  settle thereon,' and since the Nnva- 
jos were there in possession. control, and 
use of vast  range areas. the  provision 
was warrnnted."; (10) in a let ter  dated 
September 24, 10.12. sent t o  Ot to  Immavi- 
tu, then President of the  Hopi Council 
a t  Oraihi, C. J. Rhonds. then Commis- 
sioner of Indinn Affairs. said: "This 
l a n g u a ~ e  'for the use nnd occupancy of 
t h e  Moqui and such other Indians. etc.' 
was purpo~ely  used so a s  t o  not only pro- 
vide a resrrrntion for the  Hopi (Moqni) 
Indinns but nlao to  tnke cnre of a Inrge 
number of Navajo Indinns who were then 
living within the Exerutive Order area. 
a s  r rpor t s  on whirh the Executive Order 
withdrnwnl wns bnsril indirnte thnt the  
purpose of the withrlrnwnl a-ns for t h e  
joint benefit of the IIopi and Navnjo In-  
d i a n ~  living within the aren."; (11) in a 
memorandom to  tlw Secretnry, d n t r ~ l  J k -  
cember 20, 19.12. Commisnioner Rhonds 
snid: " * A t  the  time of mnking 
the  nhovr Exrcntive Ordrr  with~lrnwnl 
i t  wan in~lirntrd by the G o r r r n m ~ n t  field 
offirrra in thrir  reports rhnt in ncl~lition 
t o  the Ilopi Indinnu n rnnei(lcrnble num- 
ber of the Nnrnjo Indinns were living 
within the nren witl~drnwn. FIrnrr. the  
langungr used in the Exrcntive Order 
was  drsirnrd to  tnke ra re  of the rights 
of both groups of Indinns in thr i r  joint 
use  and orrnpnncy of the Innds."; (12) in 
a conferenre brtwren lendrrs of the IIopi 
Indinnn nnd officers of the  Offire of In- 
dinn AEnirs, held on April 24. 19:19. John 
Collier. Corllmis~ioner of Imtinn Affn i r~ ,  
stnted thnt " * thc  Hopi-Nnrnho 

Reservation [wns] set  aside by the Presi- 
d r n t  for the Hopis nnd other Iudinns 
resident there. * " .  , (13) in a n  
opinion rendered to the Swretary on J u n e  
11. 1946. Felix S. Colwn then acting 
solicitor of the depnrtmrnt, stated: 
" * i t  was the intention in ereat- 
ing the resrrrntion to  net asille the Innds 
for  the  one rind orrupnnry of tlre IIopi In- 
d i m s  nnil for  the unr nnd occupnncy of 
the  Nnwjos tlwn living there. nnd to  
permit the rontinuwl f i e t t l ~ m w ~ t  of Nnm- 
jos within the nrrn in the discretion of 
the Secrctnry * *." 

16. T h e  principnl stntements of this kind 
are:  (1) On October 10, 18M. R. V. 
Relt, then Chief of the I n ~ l i s n  Divivion. 
advised the Serrrtnry tha t  the reservntion 
" * * comprises no lnnds apt npnrt 
for  the Nnvnjoe~ * "; (2) on the  
snmr date the Secretary of the  Interior, 
William F. Vilns, wrote t o  the Seeretnry 
of Wnr, giving the idrntirnl ndvice; (3) 
on Deremhrr 18, 1890, the  Commissioner 
wrote to  the Secretnry: "It  i s  very de- 
sirable thnt the Nnvnjos should be 
forced t o  retire from the Moqui reserm-  
tion * 19 (4) on Februnry 10. 
191'7. C. F. Hnnke, then Second Assistnnt 
tornmiss ion~r  of Indinn Afinirs. writing 
to  Leo Crnne, then Snperintrnctent of the 
IIopi Indian Srhool nt  Iir:lms Cnnyon, 
Arinonn, snid : "In ronsidrring the propo- 
sition for a division of the rrservntion, dne 
wright sl~ould be given to  the fnrt  t l ~ n t  
the  rrsrrrntion wna crented prinlnrily f o r  
t h e  nloqni (Ilopi)  Indinns. t l~ough i t  wns 
nlso provided thnt the Srcr r tnry  of t h e  
Interior might in his d i~cre t ion  s r t t le  
other Tndinns thereon."; ( 5 )  (luring hrnr- 
ings before n a~lhconlnlittre of the Conl- 
mittre on Indian Affnirs of the U. S.  
IIouse of Ifepresrntntiren. hrlil on D r -  
cember 6, 1917, E. B. Merritt. Assistnnt 
Commissioner of Indian Aff:lir8, stntt-11: 
" * * we hnve not considerrd s ~ r i -  
onsly the  qurstion of exrlnding the N n m -  
jon from the  nren set  aside primnrilg f o r  
tho Moqni Indinns."; (6)  in a rrlmrt,  
11:1tr1l July 25, 1930, sent by 11. IT .  Fiskr. 
firld reprraentntire of the ln~linn Sr r r i r r .  
to  the Commisaionrr, eomrn~.nting nlmn 
Snperinten~lent Crnne's r q m r t  of hlnrvh 
12. 1918, in which i t  wan fitntcd thnt t l ~ r  
rxwxt i re  o r ~ l r r  "prnctirnlly gunmnters to  
tltonr Nnvnjos o r  n thr r  Indians reni~ling 
on IIloqi~i nt  thnt time, eqnnl rights with 
t h ~  I l o p i ~ , "  Fiske said: " * * T l ~ r r e  
is  nnthing in the wording of the Exrrn-  
t i re  Or(lt~r to  indirnte thnt time of res- 
idence hnd nnything to  do with the ques- 
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ing from officials of the same agency in must have been because, subsequent to 
the course of their administrative duties, December 16, 1882, they were settled 
are not competent evidence of what other therein pursuant to the applicable provi- 
officials, back in 1882, intended when they sion of the executive order of tha t  date.18 
framed and obtained issuance of the ex- The exact language of the provision in 
ecutive order. Probably none of those question reads as follows: " * * * and 
commenting officials had access to a s  such other Indians a s  the Secretary of 
complete a record concerning the events the Interior may see fit to settle thereon." 
and cirrumstances leading up to issuance 
of the 1882 order as is now before this In discussing the meaning of this pro- 

court. As indicated by the words which vision, defendant directs attention to the 

they used in making these comments, sev- character of the which must 
era1 of these oflicials were apparently un- be shown to exist in order establish 
aware of the exact language of tha t  order. that  "other" I n d i a n ~  were settled in the 
We must draw our own conclusions based re"mati0n. Indians Other than the 
on our understanding of the facts a s  they Hopis are to be regarded as in 
hare been presented in this case, on our the reservation, he argues, if they use 

analysis of the language of the order, and OCCUPY such lands for  residential and 

and on our view of the applicable law.n incidental purposes, in Indian fashion, 
and if such use and occupancy i s  of a 

[71 Our conclusion, based on all of continuing and permanent nature a s  op- 
the considerations discussed above, i s  posed t~ a transitory or temporary oc- 
that neither the Navajo Indian Tribe nor cupancy. 
any individual Navajo Indians, whether 
or not living in the reservation area in In reaching this conclusion defendant 
1882, gained any immediate rights of applies, by analogy, the meaning which 
use and occupancy therein by reason of courts have attached to  the  terms "set- 
the issuance of the executive order. tlement" and "settled" a s  used in t h e  - - . - - - - 

IIomestead Law, 43 U.S.C. 9s 162, 166.l0 
Settlement of Navajos in the H e  also likens the character of use and 

1882 ResemeatCbn occupancy by "other Indians" contem- 
I t  follows from what has just been said plated by the executive order to tha t  

that if the Navajos have acquired any which must be found to  exist in order to  
right o r  interest i n  tha t  reservation it establish aboriginal Indian title.20 De- 

tion; hut thnt the  Secretnry of the In- p u r s ~ ~ n n t  to  such Exrcntive order." The  
t r r ior  might introduce snch Incli:~ns. of ntntntory t rus t  therefore is  not for the  
tribes other than the Hopis, ns he might hrnefit of nny unnamed Indians who were 
s r r  fit to  do from time to  time." not "sottlril" in the reserration nursunnt -. 

17. Theso pnst-1852 officinl comments and to  the "surh other Indians" provision of 
ol~inions rnny ha rrlernnt to  the entir#.lr  the executive order. 

. . . . . . . . 
different qwntion of w h r t l ~ r r  Nnvnjon 
w r r c  Intvr srttlrrl in the r r s r r r :~ t ion  with 
the prrmission of t l ~ c  Serrrtnvg. 

18. I t  n - n  t l~r~orrt i~2:~ll .v p o s ~ i l ~ l ~ ~  for  the  
Pinvnjos to Ilnw nrqnirc~l an  i n t ~ r r n t  in 
thc  rrscrvntion sn l~ i rqnrn t  to  D ~ c r m h e r  
16. 18R", by Rome other n11~n11s. surh ns 
I I ~  I'residcntinl o r  Vongressi~,l~:~l action. 
IIowevcr. the Nnrnjon n ~ n k r  no  rlnim of 
t h t  kind, nor would the rprorcl snpport  
soch n r h i n ~ .  n l o r ~ - ~ ~ r r r ,  the  A r t  of J ~ l y  
22. 1958, nccatrs :111y SIWII rl:~irn. I n  t l ~ r  
opening Iangn:igr of tha t  ac t  i t  is clrclnrrd 
thnt t h r  Inndn n r r  Iwld in t rus t  for  tho 
Hopi In~linns "nnd snch o t l ~ r r  Inrlinr~s, 
if any, a s  I~r r r tofore  have been settled 
thereon by the Srcretnry of the Interior 

19. T11r Snprrme Court  in Great N o r t h r m  
Itnilro:d ('nrnpnny v. Rrcd, 270 TJ.S. 5.39, 
545. 46 S.Ct. 380, 382. 70  L.Ed. 711, 
f ip~nkinp of the Homrstead Inn., finill: 
"l'lw tiarm 'settlcment' is  used ns romprr- 

. 11rn<ling nrts done on the  lnnd by way of 
rstnl~lisl~ing o r  prepnring to  estnhlinh nn 
n c t ~ ~ n l  ~ ~ r r s o n n l  residence----growing thrrc- 
on and, with rensonnble diligence, nrrnng- 
ing to  ocropy i t  n8 a home to  thc  exc111- 
sion Ilon.cn, of 32 one L.D. clarwhere." 331. See also, Anna 

20. I n  this connrrtion defendnnt refers t o  
stntrmrnts conrerning the kind of ah- 
originnl nsr nnd orrupnnry which will con- 
st i tute "Indinn title," afl fiet out in United 
Stntes v. Snnta F e  Pncific Railroad Com- 
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fendant thus seems to make the test ex- 
clusively one as  to the character of the 
use and occupancy, no mention being 
made of the role the Secretary must play 
in order for "other Indians" to obtain 
rights a s  settled Indians. 

Plaintiff, on the other hand, places the 
emphasis entirely upon the part  the Sec- 
retary must play. He argues tha t  how- 
ever continuing and permanent the use 
and occupancy of other Indians may be, 
they cannot acquire rights in the 1882 
reservation as  "settled" Indians, unless 
the Secretary has, in the exercise of his 
discretion, "settled" them in the reserva- 
tion. Plaintiff contends tha t  neither the  
meaning attached to  the terms "settle- 
ment" o r  "settled," a s  used in the  Home- 
stead law,e1 or the character of use and 
occupancy associated with aboriginal In- 
dian title, i s  helpful in construing the 
words "to settle," as  used in the Execu- 
tive Order of Ikcember 16, 1882.?" 
Plaintiff concpdt~s that  his research has 
thrown hut little light on the question 
of what act  the Secretary must perform 
to  "settle" other Indians on the 1882 
reservation, anti believes defendant's re- 
search has been sin~ilarly unproductive. 

[ 8 ]  We are  of the opinion that  neither 
the  test a s  to the character of use and 
occupancy of "other" Indians, a s  sug- 
gested by d ~ f e n d a n t  nor the test as  to 
whether the Spcretary acted to  "settle" 

pnn?. 314 I1.S. 2.79. 2-15. 62 S.Ct.  249. 86 
T,.F:rl. 201): 3lilrl1r-l r. United Stntl%s, 9 
I'rt. 711. 34 l r . S .  4 M .  4%. 9 l,.F+l. Y43: 
,\IIY,:I l h n < l  a b f  'l'ill:~~nnnk v. Ilnitrtl Stntvs, 
5!l I*'.SIIIIII. !):;-I. 1 0 3  (:t.('l, 494, 5.78: 
:\n,l ~\-winilw>in#~ ln# l i :~n  'J'rihe v. U n i t d  
Stxtrn. ii c't.1'1. :l-47. :<cis. In thr Snntn 
1'1. clap. t l ~ r  c m ~ r t  s:~id.  314 U.S. nt  pngo 
3-15. I:? S.('t. :It l,:Ipl' 2.51 : 

"0(.(~111~:111,')- nwvss:Iry to  e s t n l ~ l i ~ l ~  
nbnriginnl ~,oasrssi ,m in n question of  f a d  ' 
t o  br clctrrn~inwl ns nn,v other question 
of fnrt. I f  it werr rsl:~l~l iwl~ri l  na a fnct 
tlmt tllo Inndl8 in qt~r.ition wprr, o r  wrre  
inrl~alrd in, tlw nnwstrnl lrnmc of tho 
\V:~l:~rlnia in tlw SPIISP tlmt thry con- 
s t i t n t ~ d  d+*fin:~hle territory nrrnlti~,cl ex- 
c l n ~ i v - l y  11y tlrr \Vnl:~pnis (ns 11istin- 
a r ~ i a l ~ e ~ l  f r o n ~  t h ~  I:~nrls n-nn,lvrrvl ovvr 
by mnny t r i l ~ e s ) .  tlwn the \Vr~lnpni~ I~nd 
'Indinn title' nhirh.  ~rn lrw rxting~lis l~ed.  
s u n ~ v e d  the rnilrond grnnt of 1SfXi" 

other Indians, as  suggested by plaintiff, 
is alone sufficient in determining whether 
"othw" Indians have been "settled" on 
the 1882 reservation. In our view, In-  
dians o t h ~ r  than Hopis acquired rights 
in the 1882 reservation under the execu- 
tive order provision in question i f :  ( 1 )  
such Indians used and occupied the rescr- 
vation, in Indian fashion, as their  con- 
tinuing and permanent area  of residence, 
and (2)  the undertaking of such use and 
occupancy, or the continuance thereof, if 
undertaken without advance permission, 
was authorized by the Secretary, exer- 
cising the discretion vested in him by 
the executive order. 

The general principle just stated pro- 
vides a start ing point for  our  discussion. 
I t  does not dispose of all the legal prob- 
lems to be encountered in determining 
whether the Secretary in fact settled any 
Navajos in the 1882 reservation. Nor 
does i t  provide any guidance as  to \vh:tt 
effect Secretarial settlement of Navajos, 
if any were settled. had on pre-existing 
Hopi r i ~ h t s  in the reservation. Theqe 
a re  questions which can best be dealt 
with a s  they emerge during the course 
of the following discussion. 

[9] The evidence i s  overwhelminp 
that  Navajo Indians used and occupied 
parts of the 1882 reservation, in Indian 
fashion, as  their continuing and perma- 
nent area of residence, from long prior 

21. Plaintiff nrgnrs tlmt thr I l n r n ~ s t ~ n ~ l  
Inw rl-frrs to  t l ~ v  nrt of  t l ~ ~  in,livi,ll~:~l 
s t w k i ~ ~ g  tlie Ilmdit O E  tile I:>\v. no i~~ ln l in -  
istr:rtivl> nffit.i:ll 111,itlp c7nllwl 1 1 1 ~ 1 1  to '.st't- 
tle" :III?.OIIP. 

22. rlnirltiff r o n l r , n ~ l  t h t  wliilc Jn<li:~n ti- 
tlr ns itrtml~rvtwl I)?. tllr w u r t  rvitll rr- 
aprrt to 1ndi:ln r<.~i*.r~.:ltions Ibns I I I Y V I  de- 
trrntinrd tn Iw tlw r i ~ h t  of nwnpnnry 
nnd Ilnr, no r a w  I I : I ~  Iwcn fonn$l rvllirll 
nlnkrn thr ror1vv.w~ tlwe, tllnt nnch title 
c:ln Iw rrvnt~vl I,? rwrvls  n q i n ~  n:~,l ora- 
i.r~lb!ing tl10 Innd. A11,rrnwr. 1117 in ~ f f r r t  
nriwrn, tlw c n n r r ~ ~ t  of  nllorigin:~l title n o  
n l w c  t l ~ : ~ n  t h t  of  wttlrrnmt 11ndt.r tile 
Ilomvstrv1~1 Inw, in\olves n~lrninintrntive 
nrtllm, wlbil~~ I I I I I ~ I ~ : .  t 1 1 ~  ~ x r r n t i ~ r  Ordrr 
of I ) w r ~ n ~ l ~ r r  I(i .  Is??, such nction in a 
sprcifiv reqnir~vrwnt. 
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to thc creation cf the res-rv:ltion in 1882 
to July 22, 1058, when any rights which 
any Indians had acquired in the reserva- 
tion became vested.?" 

The N:tcajo l~opulation in the resewn- 
tion steadily increicscd during all of this 
prriod. In 1882 there were only about 
three hundred Nav:ljos living in the area. 
By 1900 this had incre:med to 1,826 In 
1911 the Navajo population was estimat- 
ed to be tdo thousand, and by 1920 this 
had grown to between twenty-five and 
tnvnly-seven hundred. The Navajo pop- 
ulation clirntwd to 3,319 by 1 9 3 ,  and to 
about four thonsand by 1936. About six 
thousand Navajos were living within the 
reservation in 1951. By 1958, the Nava- 
jo population probably exceeded eighty- 
eight hundred. 

The use anti occupanry of the reserva- 
tion area for  residential purposes by a 
c.onsl:tntly increasing number of Nava- 
jcs, is therefore definitely est:~blished, 
;tntl we ha\-e so found. But the critical 
question is whether such use and occu- 
pancy was by authority of the Secretary, 
granted in the exercise of the discretion 
lodged in him by the executive order to 
"settle" other Indians on &he reserva- 
tion. 

None of the twenty-one Secretaries of 
the Interior who served from Deremher 
16, 1882 to July 22, 1958, or any official 
authorized to so act on behalf of any 
of these Secretaries, expressly ordered, 
ruled or announced, orally or in writing, 
personally or through any  other official, 
that, pursuant to the diwretionary pow- 
er vested in him untlt~r the executi\e or- 
tipr he had "settled" any N:ivajos in the 
1882 rwervation, or had authori?ed any 
Navajos to hegin, or continue, the use 

and occupancy of the reservation for res- 
idential purposes. 

In the absence of any order, ruling, or 
announcement of this kind, defendant 
producrd evidence on the basis of which, 
he urged, such Secretarial act  or acts of 
discretion should be implied. This evi- 
dence relates to such matters as  the ex- 
tent to which administrative offici:ds 
acquiesced in the known presence of 
Navajos in the reservation and the rea- 
sons therefor: the extent to which Gov- 
ernment assistance was rendered to  
Navajos in the reservation a s  compared 
to that rendered to Hopis and the rea- 
so!~s thert,for; and the issuance of of- 
ficid p r~n~~~u i i i e rnen t s  concerning the re- 
speclive rights of the Hopis and Nava- 
jos in the wservation and the officially- 
asswtrd hasis for rights so recognized. 
Plainliff produced counter evidence of 
the same general character. 

We turn to a discussion of that evi- 
dence. 

For a period of nearly six years fol- 
lowing issuance of the executive order. 
the known presence of a relatively small 
number of Navajos in the 1882 reserva- 
tion war neither condemned nor sanc- 
tioned hy administrative ofici:ils. These 
Navajos were not officially labeled as  in- 
terlopers and no effort was made to eject 
them from the reservation. On the oth- 
e r  hand, they were not publicly recog- 
nized as  having any rights in the reser- 
vation and they were provided with no 
assistance or superviiiion of the kind 
u hich, on a modest scale, was being sup- 
p l ~ c d  to IIopis.?4 

We conclude tha t  nothing occurred 
during this initial period which would 
warrant the finding and conclusion tha t  

r r l , r r w n t i n ~  fir" v i l ln~en  nntl t l~ ir ty  to  
forty K:l\-nir,s lirinp in tile virivity o f  
1<<*:11ns < ' : I I I V < ~ I I ,  : ~ i t v n ~ l v ~ l  t l ~ i -  1814,i,ti11z. 
'1'111. IIr,l,i r t~ l~rvs~* l l t :~ t i rrs  f:lvorcvl the 
~ s I : ~ l ~ l i s I ~ t ~ ~ ~ ~ n t  of  n n ~ . l ~ w l  nt  I<<wnln 
( ' : I I I )OII .  : I I I I ~  pr,~r?~iar to  scn(l sixty to scv- 
I i l r n  f r r l  I i n s .  I\ f11w 
N:~r:tjos :IIW sn i~ l  thry W O I I I I I  srnd tlwir 
1~11ilclrv11 tn t h i ~  d l i ~ n ! .  h t t ~ r s o n  re- 
pr,rt(,il t l ~ i s  to tlw Wnsl~inpton nfirt! but 
tlbr rvt.r,rtl #lorn nllt il1lliv:ltc~ wht~thf.r  nc- 
o m ~ ~ ~ l o t l n t i o ~ ~  of Navajo c l ~ i l ~ l r ~ r t  3t  t h b  
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the  Secretary had, by implication, set- with their herds and flocks on the Moqui 
tled Navajos in the reservation pursuant reservation and to notify them that their 
to  the "such other Indians" provision deprcdations must cease and that  they 
of the 1882 executive order. must keep within their own reservation." 

On September 20, 1888, Inspector T. D. 
Marcum reported to  the Office of Indian 
Affairs that  Hopis were complaining of 
Navajos "on their  reservation," with 
flocks and herds, destroying Hopi crops 
and mining their  grazing lands. On 
September 26, 1888, Herbert Welsh, Cor- 
responding Secretary of the Indian 
Rights Association, wrote to William F. 
Vilas, Secretary of the Interior. He told 
the Secretary of complaints he had re- 
ceived from Hopis concerning injuries 
inflicted upon them as  a result of "the 
continual intrusions and depredations" 
of the Navajos. Welsh suggested that  a 
military force be sent to the area for  the 
purpose of holding a council with the  
Navajos to inform them that  the de- 
predations must cease. 

These two reports were turned over 
to  R. V. Belt, Chief, Indian Division, for  
consideration, On October 10, 1888, Belt 
sent a memorandum t o  the Secretary ex- 
pressing approval of the recommendation 
tha t  a military expedition be sent to the 
area. He concluded this memorandum 
with these words : 

"The Moquis reservation was es- 
tablished by Executive Order of De- 
cember lG, 1882, fo r  the Moqui and 
such other Indians a s  the  Secretary 
of the Interior may see fit to settle 
thereon. I t  comprises no lands set  
apar t  for the Navajoes and no Nava- 
joes have heen settled thereon by the 
Department." 

On the same day on which this mem- 
orandum was written, i t  was received by 
Secretary Vilas. Later the same day, he 
wrote to the Secretary of War  requesting 
tha t  a company of troops be dispatched 
to the area with instructions "to remove 
all Navajo Indians found trespassing 

school was npprorrrl nntl, i f  ao, whether 
nng Nnvnjo childrrn nttrnilcd ilnring these 
first yenrs. Tlw a h ~ o l  nt  Kenma Canyon 
wna opened in 1887. 

In  this communication Secretary Vilas 
also made the identical statement tha t  
Belt had made to the effect tha t  no Nava- 
jos had been settled in the reservation. 

We do not agree with defendant tha t  
the Secretary's statement should be dis- 
counted because of the expedition with 
which he acted af ter  receiving the  memo- 
randum from Belt. To the extent, how- 
ever, tha t  this statement represents an  
expression of opinion by the Secretary 
as  to the meaning of the  1882 order, o r  
as  to what some previous Secretary did 
o r  did not do in the way of settling Nava- 
jos in the reservation, the quoted state- 
ment is not competent evidence. Our 
view a s  to this is  identical with tha t  ex- 
pressed earlier in this opinion in dis- 
cussing whether the Navajos gained 
rights in the reservation on December 
16, 1882. 

But Vilas had been Secretary of the  
Interior since January 16, 1888. His  
statement therefore represents the best 
possible evidence tha t  between January 
16, 1888 and October 10 of t ha t  yew, 
when the statement was made, no Nava- 
jos were settled in the reservation by Sec- 
retarial authorization. We so find and 
conclude. 

The military expedition which Secre- 
tary Vilas requested reached the reser- 
vation in December, 1888. Due to the 
fact tha t  winter was coming on, Navajo 
movement in the area adjacent to the  
Hnpis was a t  a minimum. Forcible re- 
moval of Navajo families a t  tha t  time of 
year would also have caused great  hard- 
ship. For  these reasons the officers in 
charge of this expedition determined not 
to force an  immediate evacuation. In- 
stead, they confined their action to a 
show of force and a warning tha t  de- 
predations must cease.26 

25. It wns dnrinr this prriod tlrnt Col. m. 
A. Cnrr. ronlmnnd~np. oflirrr nt E'ort IVin- 
gntr, New hlisxirn, nrotr to Nnvnjn ( ' l~ ir f  
S ~ I I I  B~~gocly.  The colonel asked Cllief 
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[lo] Officials in the Office of In- 
dian Affairs were advised of this devel- 
opment and were apparently content to  
let the military proceed under the new 
plan. Defendant believes that ,  in view 
of this acquiescence, i t  should be in- 
ferred that  the Secretary had impliedly 
settled these resident Navajos in the res- 
ervation. 

We do'not agree. Only a short  time 
before, the Secretary had expressly stat- 
ed tha t  he  had not settled any Navajos 
in the reservation. There were no offi- 
cial pronouncements during the months 
which followed indicating a change of 
position. The decision of the  military 
against forcible ejection of Navajos was 
not based on any supposed rights the 
Navajos had acquired in the reserva- 
tion by settlement or otherwise. This 
considerate treatment was professedly 
motivated, a s  Indian Office officials knew, 
by a desire to  avoid inflicting hardships 
on Navajo families, where not immedi- 
ately necessary to  protect the Hopis. I f  
there was any other motivation i t  Was 
probably the desire to  avoid antagonizing 
the aggressive Navajo Indian Tribe a t  a 
time when the Governmvnt was seeking 
to  maintain peace with the Indians of 
the West. 

I n  the summer of 1889, there were re- 
newed complaints of Navajo encroach- 
ments upon the Hopis, the theoretical 
twelve-mile limit prescribed by Col. Carr 
apparently being disregarded by the  
Navajos. From the beginning to  the end 
of 1890 there were further complaints of 
this kind. The Hopis living a t  Oraibi, 
the largest Hopi village, ceased sending 
children to the Keams Canyon school, 
partly because of the Government's fail- 
ure to protect the Hopis from the Nava- 
jos. 

In February, 1890, Commissioner T. J. 
sforgan instructed Charles E. Vandever, 
the Navajo Agent a t  Gallup, New Mex- 

nrco<ly to notify the Nnvnjos in the 
38'32 rrservntion thnt they Irnd no right 
to m o w  nrnrrr to the Hopi villngra, n ~ ~ c l  
thnt they mnst m o w  hnrk nnd utny "nt 
lcnst twelve milrs nwny from thr hloyuis. 
* **. 

ico, to  immediately take energetic and 
proper steps, without endangering the 
peace, to keep the Indians " * * * 
within the limits of their reservation, 
and to  return roving Indians to  the  reser- 
vation." The only Indians excepted from 
this order were those who had settled 
upon lands outside of their  reservation 
fo r  the purpose of taking homesteads. 
No Navajos had moved into the  1882 
reservation for  tha t  purpose, because 
that  area had not been opened for  home- 
steading. 

I t  follows that, under Commissioner 
Morgan's instructions, all Navajos then 
in the 1882 reservation were subject to  
removal. They could not have been re- 
moved if they had been settled in the 
reservation by Secretarial authority. 
Hence the instructions indicate tha t  from 
June 10, 1889, when Morgan became 
Commissioner, to February, 1890, when 
the  instructions were issued, no Nava- 
jos had been settled in the 1882 reserva- 
tion by Secretarial authority. 

On December 16, 1890, special agent 
George W. Parker sent a telegram to the 
Commissioner stating tha t  a company of 
soldiers should be sent a t  once to remove 
"trespassing" Navajos from among the 
Hopis, and to arrest  rebellious Oraibi 
Hopis who refused to send their children 
to  the Keams Canyon school: The Com- 
missioner telegraphed General McCook 
a t  Los Angeles and, on December 17, 
1890, a military expedition was sent on 
i t s  way.'= On December 22, 1890, the 
Commissioner sent instructions to  Park- 
e r  to cooperate with the troops and school 
superintendent Ralph P. Collins "in such 
way as  may be proper to  eject the  Nava- 
jos from the Moqui country to protect the 
Moquis from the former. * * * " 

The troops reached Keams Canyon on 
Christmas Eve, 1890, and shortly there- 
after,  with their use, the revolt of the 
Oraibi Hopis against the Keams Canyon 

26. (In Lkcrmher IS. 1'390, the Cnmmis- 
nionrr mnde a full report of drvclop- 
nirnts to the Srcretnry of the Intrrinr. 
atntinp that "It is very desir:lble thnt the 
Nnvnjos should be forced to reb:rc from 
the Moqui reservation. . " 
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school \vas broken. Winter being already 
well advanced, the Navajos were not on 
the move and Lt. Charles 11. Grierson, 
in charge of the troops, reported that  he 
saw no Navajo herds in the vicinity of 
the Hopi villages. Lt. Grierson appar- 
ently did not have instructions to carry 
out the Commissioner's plan to have Na- 
vajos ejected from the Hopi country. 
Instead. his instructions were to hold in- 
terviews with the Navajos and explain to 
them that they should cease molesting 
t he Hopis. 

Again, the Washington office appar- 
ently acquiesced in the decision of the 
niilitary not to forcibly eject Navajos 
from the 1882 reservation. But, as  in 
the case of the similar attitude adopted 
by the Commissioner's office in 1888, we 
do not believe that  implied Secretarial 
settlement of Navajos is to be inferred 
from such acquiescence. 

Thcre were apparently two reasons 
why i t  was decided not to use force on 
this occasion, neither of which was predi- 
cated upon the view that  the Navajos 
had rights in the reservation, however 
acquired. One of these was that, until 
the 1882 reservation boundary lines were 
distinctly mwkecl, Navajos could not be 
blamed for entering that area. The oth- 
e r  was that  every effort was being made 
a t  this t i m ~  to avoid antagonizing the 
Navajo Indian Tribe. Thus Lt. Grier- 
son was ins t~ucted  by Capt. H. K. Bailey, 
a t  Los Anneles, tha t  he should be very 
"guarded" in his action, especially to- 
wards the Navajo?, "and under no cir- 
cumstanceq, if it can be avoidcd, will any 
harsh meaqures be taken towards them a t  
this time."?? 

Early in 1891, Parker, Navajo Agent 
David Shipley. School Superintendent 
Collins, and Thomas V. Keam, a pioneer 
of the area, decided that  the most feas- 
ible way of meeting the immediate prob- 
lem was to prescribe a circular boundary 
around the Hopi villages, having a radius 

27. That the Wnshincton offire nlmrrd t h i ~  
rrl~lctnncr t o  rile the Nnrnjo Inolinn 'I'rihe 
at tl~is pnrtir-nlnr timr i n  rridrnrr11 hy the 
dirwtions Pnrkur received from the Corn- 

of sixteen miles, within which the X:+vn- 
jos were instructed not to enter. They 
proceeded to do this, marking the circu- 
lar  boundary by mounds and monuments. 

The Commissioner was advised of this 
plan, being told that  both the Hopis and 
Navajos were agreeable thereto. The 
Commissioner apparently acquiesced in 
the arrangement, although i t  was never 
expressly confirmed by the Washington 
office. This 1891 line is  referred to  in 
the  record and briefs as  the "Parker- 
Keam" line. In  what turned out to  bc. a 
colossally over-optimistic statement, the 
Commissioner, on January 30, 1891, re- 
ported to the Secretary that  the affairs 
between the Hopis and Navajos in thr  
vicinity of Keams Canyon "hare been 
brought to a satisfactory conclusion." 

The significance which defendant 
draws from establishment of the so- 
called Parker-Keam line, is  predicated 
on the fact that  i t  operated to assure 
Navajos residing outside tha t  line but 
inside the 1882 reservation tha t  they 
would not be disturbed. We a re  asked 
to  infer therefrom that, by implication, 
the Secretary settled Navajos in the 1882 
reservation, but outside of the  Parker- 
Kearn line. 

If this circumstance were considered 
independently of all the other events of 
the period. such an  inference might be 
warranted. Rut immediately prior there- 
to the Commissioner had ordered the re- 
moval of Navajos and had only acceded 
to less stringent measures out of consid- 
erations unrelated to any claim of r ight 
in the Navajos. During this same period 
the Government was renderinq substan- 
tial assistance to Hopis in the reservation 
but none a t  all to resident Navajos unless 
a few Navajo children were then atterrd- 
ing the Keams Canyon school. 

Moreover, the significance to  be a t -  
tached to the establishment of the E'ark- 
er-Keam line must be judged not alone 
in the setting of circumstances which 

missioncr on Drrrrnhrr 22. 18M. " * * 
to ex~rriw prrqwr w r r  nnil tnrt not to 
inflnn~r thr. n ~ i n d s  of thr S n v n j o ~  nntl vn- 
dnngcr nn ontlrrrnk with ~ I I I V I I .  * * " 

then existed, hut :ilso in the light of sub- 
sequent events. There are many instanc- 
es in the long hislory of this controver- 
sy in which an  interpretation of a par- 
ticular occurrence, perhaps justified by 
immcsdiately surrounding circumstances, 
prows unwarranted when consid~red in 
a broader context. As we shall shortly 
see. :itlnlinistrative action in the years 
immediately following establishment of 
the Parker-Keam line negates the view 
that any Navajos had previously gained 
rights in the reservation by Secretarial 
settlement o r  otherwise. 

We therefore conclude. tha t  practical 
considcratior~s, unassociated with any of- 
ficial recognition of N:lrajo rights, die- 
tated acquiescer~ce in the attempt to solve 
the problem by means of the Parker- 
Keam line. Up to early 1891, no Srcre- 
tary of the Interior had settled any 
Navajos in the 1882 reservation. 

Early in 1892, administrative officials 
put into effect a plan to allot lands to  in- 
dividual Indians in the reservation. 
While, under this plan, Navajos in the 
reservation were not permitted to be up- 
rooted in order to  allot lands t o  Hopis, 
neither were they permit ted*~ receive 
allotments themselves. No Indian was 
allowed an  allotment unlrss his father or 
mother was :I Elopi.2" This distinction 
%tween r i ~ h t s  accorded IIopis and Na- 
vxjos is explninable only on the hypothe- 
sis that  the Navajos in the reservation 
were not then settled Indians within the 
meaning of the 1882 executive order. 

Several years were then to pass be. 
fore there would be other events of sig- 
nificance. In 1899, the superintendent of 
schools a t  Keams Canyori complained of 
Navajo depredations and urged tha t  the 
Navajos he returned to the Navajo reser- 
vation. The Washington office, however, 
decided tha t  nothing should he done "as 
the Navajoes have always trespassed up- 
on the Moqui resn. " * * '' The fol- 
lowing year, rejecting a proposal tha t  
traders on the reservation not be per- 
mitted to do business with Navajos, the 

Commissioner said that  i t  was not prac- 
tical or fair  to ask traders to  keep the 
"trespassing" Navajos out by refusing 
to trade with them. 

It would appear t ha t  i f  the Navajos 
were then "trespassers" in the reserva- 
tion, as  they were authorit:~tively la- 
belled, they were not settled Indians 
within the meaning of the 1882 order. 
The described Government inaction is  
not necessarily inconsistent with that 
label. Refusal to eject Navajos a t  this 
time may well have been motivated by 
the same considerations which led to ac- 
quicwence in the military decision 
a ~ a i n s t  ejectment in prior years. Ite- 
fusal to restrict the traders in the man- 
ner proposed was specifically attributed 
to the hardship this would place upon 
traders rather than any rights which had 
been acquired by the Navajos. 

Again, several years elapsed before 
there were other occurrences relevant to  
the  question under discussion. In  Pa r t  
I1 of the Indian Department Appropria- 
tion Act of March 1, 1907, 34 Stat. 1015, 
under the heading "Arizona" (34 Stat. 
1021). the Secretary of the Interior was 
authorized "to allot lands in severalty 
to the Indians of the Moqui Reserva- 
tion in Arizona, in such quantitirs as  
may hc for their b e ~ t  interests * * "." 
I t  was further provided tha t  such allot- 
ments would be suhject to the provisions 
of the General Allotment Act of Febru- 
ary  8, 1887, 24 Stat. 388-391. 

The then acting Commissioner appar- 
ently construed the words "Indians of 
the Moqui Reservation," a s  used in the 
1907 act, to include Navajos then located 
in the reservation who intended t o  re- 
main there and who desired to receive 
allotments. Thus, on February 25, 1909, 
he instructed field officials to allot lands 
in the reservation to such Navajos. He 
further adviscd, however, tha t  Navajos 
living in the  reservation who declined 
to accept allotments "can be removed 
from the reservation." In conveying 
these instructions, the acting Commis- 

28. This first nllotrnrnt project was discontinued in t l~ r  fall of lW4, withont nny  nllotnlrnts 
h:r\ in:: brcrr npproved. 
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sioner made reference to the "such other 
Indians" provision of the Executive Or- 
der of December 16, 1882, stating tha t  
this provision provided "ample author- 
ity" fo r  the instructions which were giv- 
en. 

The clear intendment of these instruc- 
tions, given by the  authorized represen- 
tative of the Secretary, i s  tha t  Navajos 
then living in the  reservation who in- 
tended to  make i t  their permanent homes, 
and who indicated a willingness t o  ac- 
cept allotments, were thereby "settled" in 
the  reservation pursuant t o  the  authority 
vested in the Secretary under the execu- 
tive order. All other Navajos living in 
the  reservation, however, without re- 
gard to length of residence o r  intention 
t o  make the reservation a permanent 
home, were subject to  removal and there- 
fore were not "settled" a t  that  time. 

Approximately three hundred Navajos 
residing on the  1882 reservation indicat- 
ed a willingness to accept allotments, and 
received allotments subject to  approval. 
I n  1911 this second allotment project was  
abandoned, and none of the allotments to 
Navajos o r  others was approved. These 
three hundred Navajos must nevertheless 
be regarded a s  "settled" Indians, since 
the  only Navajo permanent residents 
who were denied tha t  status under the 
acting Commissioner's ruling of Febru- 
a r y  25, 1909, were those who were un- 
willing to accept allotments. 

I t  i s  not ascertainable from this record 
who these three hundred Navajos were; 
which, if any, were still living on July 
22, 1958, and residing in the reservation ; 
o r  which of them, if any, had descend- 
ants  living in the reservation on the lat- 
t e r  date and. if so, who were such de- 
scendants. I t  is  therefore not possible. 
on this record, to find tha t  any Navajos 
residing in the reservation on July 22, 
1958, derived rights of use and occu- 
pancy by reason of the fact that, in the 
years 1909 to 1911, the Secretary had 
settled three hundred unidentified Nava- 
jos in the  reservation. 

There are  several reasons why, a s  we 
find and conclude, the Secretarial settle- 
ment of three hundred Navajos in the 

reservation in connection with the 1907- 
1911 allotment project, did not effectuate 
a Secretarial settlement of the Navajo 
Indian Tribe in the 1882 reservation. 
These reasons a r e :  (1) only three hun- 
dred of some two thousand Navajos then 
living in the reservation were settled in 
this manner; (2) the only Navajos who 
may be deemed to have been settled a t  
tha t  time were those who agreed to ac- 
cept allotments, and the acting Commis- 
sioner ruled tha t  Navajos who declined 
to  accept allotments "can be removed 
from the reservationW ; (3) the purpose 
of the  allotment system being to remove 
lands from communal ownership and 
place them under individual ownership 
(see Federal Indian Law, Department of 
the  Interior, page 773), the fact that  the 
Government indicated a willingness to  al- 
lot lands to Navajos (these allotments 
were never approved) does not tend to 
show a purpose to settle the Navajo In- 
dian Tribe;  and (4) events subsequent 
to  1911 show that the Navajos were not 
administratively treated a s  a "settled" 
tribe. 

It was during this second allotment 
period that administrative personnel of 
the Office of Indian Affairs began to 
speak of Navajo "rights" in the reserva- 
tion. Writing to  the Commissioner on 
January 24, 1911, Hopi Superintendent 
A. L. Lawshe said: "As I understand the 
matter the two tribes now have substan- 
tially equal r ights which should be pre- 
served." C. F .  Hauke, the  Second As- 
sistant Commissioner, making reference 
to  this statement in a letter to  an of- 
ficial of the Indian Rights Association, 
commented : "The Superintendent's re- 
port indicates tha t  he appreciates the 
fact  that  the Navajos and Moquis have 
equal r ights on the reservation. * * " 

Neither Lawshe nor Hauke indicated 
what they believed to be the source of the 
asserted "rights" of the Navajos. There 
i s  no indication tha t  they reyarderl the 
Navajos a s  having been "settled" pursn- 
ant  to  the executive order. But if this 
inference is  warranted, i t  still is not 
helpful in the  absence of an indication 
that  the officials were reporting contem- 
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poraneous administrative action, as  dis- 
tinguished from expressing an opinion ns 
to past action. Finally, there is no evi- 
dence that these views were then accept- 
ed or shared by the Secretary or the 
Commissioner. 

We conclude tha t  these statements of 
Lawshe and H:~uke a re  without sinnifi- 
cance on the question of whether Nava- 
jos were "bettled" in the reservation. 
Nor were there, with the exception of the  
allotment instructions referred to above, 
and action thereunder, any other events 
during this second allotment period, from 
1907 to 1911, from which it  may reason- 
ably be inferred tha t  Navajos were "set- 
tled." 

During the seven-year period from 
1911 to the enactment of May 25, 1918,29 
the view first emerged in official circles 
that, by virtue of the "such other In- 
dians" provision of the Executive Order 
of December 16, 1882, Navajos then liv- 
ing on the reservation, and their  descend- 
ants, h:td acquired rights of use and 
occupancy. This opinion was first ex- 
pressed by Leo Crane, then superintend- 
ent a t  Keams 'anyon, in his annual re- 
port for 1912. I t  was r epea t e f iy  him in 
1914, 1915 and 1918, and the same view 
was expressed by Inspector 11. S. Traylor 
in a report dated June  6, 1916. 

These expressions of opinion would 
have significance only if they manifest- 
ed contemporaneous action by the Secre- 
tary, or his authorized representative, 
settling Navajos in the reservation pur- 
suant to the authority reserved in the 
executive order. But neither Crane nor 
Traylor were shown to have authority 
to act fo r  the Secretary in such matters. 
I t  is thcreiore not necessary for  us to de- 
tcrmine nhethcr they ne re  purporting to 
do so, or u-hcther they were merely ex- 
pressinp. their  personal opinions as  to the 
legal effect of tho executive order, or a s  
to past Secretarial acts of settlement. 

It mas also during this seven-year peri- 
od, tha t  suggestions for  an  actual and 

29. T h e  Act of !tray 23. 1918. 40 Stat. 570, 
2.7 L',S.C. 5 211. proI1ihit4 the wrn-  
tinn of any Inrli:~n rcservntion or the 

permanent division of the reservation 
between Hopis and Navajos, with marked 
boundary lines, were first advanced. 
Superintendent Lawshe had, in fact. 
made such a suggestion on February 14, 
1911, just before abandonment of the 
second allotment project. A similar sug- 
gestion was made on November 20, 1911, 
by Leo Crane. On February 10, 1912, 
Second Assistant Commissioner Hauke 
advised Crane tha t  the general problem 
was under consideration. In his 1912 re- 
port, and again in 1915, Crane reviewed 
this suggestion. A somewhat similar 
suggestion was made by Inspector Tray- 
lor on June 6, 1916. 

As a result of suggestions made by 
then Congressman Hayden a t  a Con- 
gressional committee hearing held in De- 
cember, 1917, Crane was instructed to in- 
vestigate the desirability of dividing the 
1882 reservation. He reported on March 
12, 1918, agreeing with Traylor tha t  the 
reservation should be divided, the Nava- 
jo part, however, to be only fo r  the  use 
of Navajos who resided in the reserva- 
tion in 1882 and their descendants. 

Had the suggestions of Lawshe, Crane 
and Traylor fo r  a division of the reserva- 
tion been accepted by the Secretary o r  
Commissioner, the inference would be 
permissible tha t  the Navajos were recog- 
nized by them as  having rights of use 
and occupancy in the reservation. But 
there is  no indication that  these recom- 
mendations received acceptance above 
the  level of field personnel. 

A third development during this peri- 
od which requires comment has to  do 
with suggestions tha t  Navajos be re- 
moved from the reservation. On May 26, 
1014. II. F.  Robinson, Superintendent of 
the 1,and 1)irision of the Department of 
the Interior, wrote to the Commission- 
e r  rccomlnendiny that the Navajos be 
mmed from the 3882 res~rvat ion  to  
available lands to the south. Crane, who 
was asked to submit his views concerning 
this proposal, recommended against it. 

m n k i n ~  of any additions to minting rcs- 
ervntions in the Stntw of NPW BIPI~EO 
nod Arizonn, except by Art of Congress. 
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In  his report of June 6, 1916, Inspector 
Traylor spoke of the territory occupied 
by Navajos as  "rightfully" belonging to  
the  Hopis, and suggested tha t  some Nav- 
ajos might be persuaded to move to  the  
west and south of the 1882 reservation. 
H s  would then set aside the area within 
the  reservation, vacated by the Navajos, 
for  the Hopis for  a period of ten years, 
with the provision that  if they did not 
use and occupy it, the Navajos again be 
permitted to take it over. 

There is  nothing in the record to indi- 
cate tha t  either Robinson's o r  Traylor's 
suggestion for  removing Navajos re- 
ceived acceptance in Washington. The 
fact, however, tha t  Robinson's recom- 
mendation resulted in  a request for  a re- 
port from Crane, is  some indication tha t  
the Commissioner's office did not then re- 
gard the proposal a s  legally precluded. 
I f  the Secretary or Commissioner had 
then held a very firm conviction tha t  
Navajos were present on the reservation 
a s  of right, i t  i s  doubtful if they would 
have called upon a field official to  report 
on the proposal to remove the Navajos. 

During this seven-year period from 
1911 to 1918, the  Navajos on the reserva- 
tion received very little assistance from 
the Government, while the Hopis. a s  in 
the past, received substantial aid. On 
June 22, 1914, Crane stated, in a report 
to  the Commissioner, tha t  for  thirty 
years the Government "has lavished its 
help upon the Hopi and has done prac- 
tically nothing fo r  the Navajo on this 
reserve. * * * " In  a report dated 
March 12, 1018, he stated tha t  thirty 
years of agency effort had been devoted 
almost entirely to the Hopis, the Nava- 
jos only being given implements. He 
added: "The Government since 1868 has 
neither sought to educate o r  rule them 
[Navajos] * * *." 

The events of the seven years from 
1911 to 1918, reviewed above, provide no 

30. On thnt dntr 44 Stnt. 1x47. 25 U.S.C. 
1 39811 an8 rnnrtrrl. Unr11.r illin ~tntntr ,  
rllnnpra in thr bnlmlnrirs of rrsrrmtion~ 
rr~ntprl hy rxrrotiw orrlrr. prorlnrnntion. 
or otlwrainr for the aar nn~l orcnpntion 
o t  Indians were prol~ibit~cl, except by Act 

factual basis for the inference that, dur- 
ing tha t  period, the Secretary "settled" 
Navajos on the 1882 reservation. In  fact 
there is  no indication that ,  during this 
period, the Secretary o r  Commissioner 
recognized Navajos as  having any rights 
in the reservation, whether a s  "settled" 
Indians or otherwise. That the Navajos 
were actually regarded by thcm a s  with- 
out any such rights is  indicated not only 
by the fact that  a proposal to remove 
Navajos was seriously considered, but 
by the difference in treatment accorded 
Hopis and Navajos on the reservation 
with respect to the rendering of Govern- 
ment assistance. 

During the nine-year period which 
followed, ending with the enactment of 
March 3, 1927,RU there were further of- 
ficial expressions of opinion concerning 
the status of Navajos in the 1882 reser- 
vation. 

At  a Con~ressional Committee hearing 
held in May, 1920, Hopi Superintendent 
E. L. Dnniel erroneously quoted the 
"such other Indians" provision of the 
executive order, 31 and stated tha t  this 
"usual jigger * * * lets the Navajos 
in. * * * "  Daniel also made the in- 
correct statement to  the committee that, 
in 1882, "there were practically a s  many 
Navajoes on the reservation a s  Hopis." 

On July 26, 1924, Marschalk, Chief of 
the Land Division, answering an  inquiry 
from the Commissioner a s  to  the status 
of the Navajos on the reservation, re- 
plied : 

"It does not appear that  the Nava- 
jos hnve a t  any time been especially 
authorized by this Department to  
occupy and use any part  of the  Mo- 
qui Reservation, but they have sim- 
ply been allowed to  remain by suf- 
ference, although a s  before stated, 
the order of 1882 would seem to  
include them, o r  a t  least those who 
were there a t  tha t  time." 

of Conprrsn, v i th  on exrrption not here 
appliv:~l~l?. 

31. Dnnirl qllotrd thr prorininn nr; rr:~,linp: 
"sncl~ other In~linna that rnigl~t hrln~~ji  on 
the reservation." 
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As we said with regard to the some- 
what similar expressions of Crane and 
Traylor, these statements by Daniel and 
Marschalk would have significance only if 
they manifested contemporaneous action 
by the Secretary or his authorized rep- 
resentative, settling Navajos in the res- 
ervation. But, as  in the case of Crane 
and Traylor, ncx,ther L)aniel nor Mar- 
schalk were shown to  have authority to  
act for the Secretary in such matters. 
These lat ter  statements, as  in the case of 
the former, therefore do not aid us in 
resolving the question under discussion. 

On September 29, 1924, an official a s  
high as  the Con~missioner of Indian Af- 
fairs for  the first time expressed an  of- 
ficial view to  the effect tha t  Navajos had 
rights of use and occupancy in the reser- 
vation. This was, in fact, the first of 
thirteen instances during the twenty- 
year period from 1924 to 1944, when a 
Commissioner made an official statement 
or ruling which expressly, or by neces- 
sary implication, recognized Navajos as  
having rights in the 1882 reservation. 

Without doubt the Commissio~ler of 
Indian Affairs had authority to  exercise 
the discretion vested in the ~ 8 r e t a r y  of 
the Interior to "settle" other Indians i n  
that reservation." I t  therefore becomes 
necessary t o  determine whether these 
statetnents by the Commissioner, to  the 
effect t ha t  Navajos had rights in the  
reservation, and the administrative ac- 
tion or inaction with which they were as- 
sociated, considered separately or togeth- 
er as  a developing course of conduct, 
warrant the  conclusion tha t  the Secre- 
tary had, i n  the implied exercise of his 
discretion, and pursuant to his reserved 
authority under the 1882 executive or- 
der, settled Navajos in the reservation. 

The statement of September 29, 1924, 
was made in answer to  a protest which 
Hopi leaders had made against the plan 
to convert the Keams Canyon facilities 
into a school fo r  Navajo children resid- 

32. R E P  25 1T.S.C. jJ 2. Rninhow r. Yollng. 
8 ('ir.. l G l  F. 835. 8.77. Jn one of tllrae 
tl~irtrrn stntwnt'nts (tilt' onc l l: ltd E'1.b- 
rturg 7. 1!W1 1 ,  thc Srcretnry of the In- 
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ing in the reservation. Referring to  the 
"such other Indians" provision of the 
executive order, Commissioner Charles 
H.  Burke said: "It is  believed this lan- 
guage was intended to ~ e r m i t  Navsjo 
Indians who had lived on the  reserve for  
many years to continue there." 

For  the reasons previously indicated, 
this statement is not competent evi- 
dence of the meaning of the 1882 execu- 
tive ordar, o r  that a previous Secretary 
of the Interior had settled Navajos in 
the reservation. But since the "such 
other Indians" provision is  not self-exe- 
cuting, and since the statement was made 
in justification of the Commissioner's 
concurrent act in providing schooling for  
resident Navajo children a t  Keams Can- 
yon, the statement and act, considered 
together may have been intended to 
manifest implied settlement of Navajos 
a t  tha t  time. 

I t  is  t rue  that  the Commissioner's 
statement insofar a s  i t  undertook to ex- 
plain the intention of those who issued 
the executive order, is  erroneous. As al- 
ready stated in this opinion, the "such 
other Indians" provision was inserted in 
the order without any particular intent 
with regard to Navajos. Nor in framing 
tha t  order was there any intent t o  limit 
the Secretary's authority to  settle "oth- 
e r  Indians," to Navajos who "had," by 
1882, "lived on the reservation for  many 
years. * *," a s  Burke erroneously 
stated. 

Rut if Commissioner Burke did there- 
by exercise the discretionary power to 
settle other Indians, the fact that  he did 
so in favor of Navajos in the mistaken 
belief tha t  this was the designed purpose 
of the "such other Indians" provision. 
i s  immaterial. We a re  not concerned 
with the  motivation for the exercise of 
such discretion, o r  whether the result 
was good or bad. 

In  one respect, however. there appears 
to  be an inconsistency between what the  

trrior j o i n ~ ~ l .  In nnother. d ~ t e d  Octoher 
27. 1941, the Aasintnnt Secretary of the 
Interior joined. 
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Commissioner said and what he did. By 
his statement he seems to have indicated, 
in effect, tha t  he was settling in the res- 
ervation Navajos who had lived therein 
for  many years prior to 1882. But he 
was apparently, a t  the same time, mak- 
ing  the school facilities a t  Keams Canyon 
available to all resident Navajo children 
without regard to the number of years 
their  families had lived in the reserva- 
tion. This i s  but the first of several 
instances to be related in which the 
Commissioner, while verbally seeming 
to indicate a limited exercise of the dis- 
cretionary power in favor of Navajos, 
sanctioned administrative action consis- 
tent  with a much broader exercise of 
such power. 

It i s  not necessary to reach a conclu- 
sion based on this 1924 incident a s  to  
how this seeming inconsistency is  to be 
resolved. Nor is it, for  that  matter, 
necessary to reach a firm conclusion 
based on this one incident, tha t  any Nav- 
ajos were settled in the reservation pur- 
suant  to the "such other Indians" provi- 
sion of the executive order. 

I t  i s  sufficient a t  this point i n  the 
opinion to observe that the  1924 state- 
ment and the surrounding circumstances 
have some tendency to indicate that  some 
Navajos were then settled in the reserva- 
tion pursuant to an  implied exercise of 
authority under the executive order. I t  
must be left to subsequent events, a s  
hereinafter discussed, to reveal whether 
th is  initial tendency of the evidence is to 
be confirmed o r  undermined, and to ac- 
curately appraise the extent to which, if 
any, the discretionary power was exer- 
cised. 

On March 31, 1926, Senator Ralph H. 
Cameron wrote to the Commissioner re- 
questing comment concerning a proposal 
which had come to him from four Hopi 
chiefs that the President o r  Congress act  
to make the 1882 reservation "an entire 
Hopi reserve," and requiring Navajos re- 
siding therein to  move "to their  own res- 
ervation." Replying under date of April 

33. The Commis~ionrr incorrertly quoted 
this prosinion, stnting that it rrnd: "and 

13, 1926, Commissioner Burke referred 
to the "such other Indians" provision of 
the executive order," and stated: 

" *  * * There were undoubt- 
edly some Navajo Indians, living on 
this Iand before the reservation was 
set apar t ;  others have gone there 
since and settled. Their r ights must 
be carefully considered." 

In  apparently recognizing resident 
Navajos a s  having rights in the reserva- 
tion the Commissioner thus relied up011 
the "such other Indialls" provision of the 
executive order. But  the inference which 
might be drawn therefrom that  he was 
thereby reporting contemporaneous ad- 
ministrative action pursuant to that  pro- 
vision i s  somewhat undermined by the 
use he made of the word "settled." The 
executive order contemplates settlement 
of other Indians only where the Secre- 
tary or his representative, in the exercise 
of discretion, consents thereto. Here, 
however, the Commissioner uses the term 
"settled" a s  if i t  required only action 
by the Navajos in  taking up residence 
in  the reservation. 

The Commissioner's resistance to the 
proposal that the 1882 reservation be 
made an exclusive Hopi reservation, man- 
ifested in this letter, was borne out by 
contemporary administrative inaction. 
Neither the Secretary nor the Commis- 
sioner sought Presidential or  Congres- 
sional authority to make this an  exclusive 
reservation, nor did they take any steps 
to remove Navajos therefrom. Yet, 
when appraised in terms of comparative 
Government assistance rendered to resi- 
dent Hopis and Navajos, the  area was 
not then administered a s  if Navajos had 
equal rights with the Hopis. 

During the years from 1918 to 1927, 
the Navajos in the reservation received 
slightly more Government assistance 
than formerly. But i t  was still insub- 
stantial a s  compared to the aid received 
by the Hopis. Some sheep-dipping vats 
were installed for the joint use of the 
Hopis and Navajos. But in 1921, 563 out 

auch other Indinn~ nn the Secretnry of 
the Interior may drnignnte." 
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of 648 Hopi children were being served 
at  five Government schools in the reser- 
vation, and a t  non-reservation schools, 
while only fifty of the six hundred resi- 
dent Navajo children were being given 
schooling-all of them off the reserva- 
tion. In  1926, however, the dilapidated 
facilities of a former period a t  Keams 
Canyon were recorfstructed and put t o  
use a s  a boarding school for Navajo 
children. 

By the Act of March 3, 1927, 44 Stat. 
1347, 25 U.S.C. 3 398d, changes in the 
boundaries of reservations created by 
executive order for the use and occupa- 
tion of Indians were prohibited, except 
by Act of Congress. 

On November 19, 1927, Hopi Superin- 
tendent Edgar K. Miller wrote to the 
Commissioner suggesting that  the 1882 
reservation be divided between the Hopis 
and the Navajos. The Commissioner di- 
rected Miller to submit a more detailed 
report concerning this proposal. This 
further report was filed on January 16, 
1928, Miller again recommending that  
the reservation be divided. 

On April 13 of that  year, &istank 
Commissioner Merritt requested Chester 
E. Faris, District Superintendent a t  the 
Southern Pueblo Agency, Albuquerque, 
New Mexico, to make a careful investiga- 
tion and full report concerning the pro- 
posal fo r  a division of the reservation. 
Faris submitted this report on May 12, 
1928, recommending against any division 
of the reservation. The proposal then 
rested in abeyance until March 14, 1930, 
when Commissioner Rhoads wrote to  
Faris, and on April 16 to H. J. Hager- 
man, special Indian commissioner, re- 
questing them to recommend what ac- 
tion should be taken to resolve the Hopi- 
Navajo controversy. 

While these studies were in progress, 
Hopi Superintendent Miller wrote to the 

34. In  this connrction it wns further stnted. 
in the Ilngerninn report: 

'' * * * A t  the rnme time tlley 
[Hopis] should be enjoined thnt they 
n~r~qt  reaprct the f e n d  n r w  and if they 
do nest they will be p~~nislrecl to the full 

Commissioner transmitting a petition 
signed by a number of Hopis, setting out 
their  land claims. Replying to Miller un- 
der date of July 17, 1930, the Commis- 
sioner quoted the "such other Indians" 
provision of the 1882 order, and stated: 

" * * * i t  has always been 
considered that the Navajos have 
the right to use part of the reserva- 
tion." 

This reference to the "such other In- 
dians" provision, as support for the view 
that  Navajos have rights of use and oc- 
cupancy in the reservation, again has 
some tendency to indicate a contempo- 
raneous exercise of the discretionary 
power thereby conferred. While there is  
reference in this statement to what the 
past view was, i t  purports also to  repre- 
sent the view of the then Commissioner. 
Such tendency as this Commissioner's 
statement has to establish a contempo- 
rary settling of Navajos is  not dimin- 
ished by the described setting in which i t  
was made. A division of the reservation 
between Hopis and Navajos was under 
active consideration. Concurrently with 
this statement the Hopi proposal for 
ejectment rejected. of the Navajos was expressly 

On November 20, 1930, Hagerman and 
Far is  submitted the report which had 
been requested of them in March and 
April of that year. They recommended 
that  a part  of the reservation consisting 
of about 438,000 acres and including the 
Hopi villages and adjacent lands, be set 
aside and fenced for  the exclusive use of 
the Hopis. I t  was their proposal that 
after these fences were built, the Hopis 
and Navajos should be told that  the 
Hopis must keep inside the fence, and the 
Navajos outside, a s  f a r  as grazing or ag- 
riculture or  other occupancy was con- 
cerned. The Hopis, however, would have 
the right to drive their cattle "through 
the Navajo area" to the railroad.34 

extrnt of the lnw. I t  should be mnde 
clrnr to them thnt three areas nrP aet 
nsidr n~rrely for the use of the IIopin, 
and thnt in no wny does it mran thnt the 
Government's pnnsing upon the arena 80 
set aside a s  lnnds to which the Hopis 
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a new draf t  of the bill which was to  be- 
come the Navajo Indian Reservation Act 
of June  14, 1934, 48 Stat. 960. In  this 
draf t  all reference to the setting aside of 
a part  of the 1882 reservation fo r  the  
Hopis was deleted and i t  was specifically 
provided tha t  the legislation would not 
affect the existing status of the 1882 
reservation. On March 11, 1933, Com- 
missioner Rhoads advised the Hopis tha t  
the  new draf t  fully protected the rights 
of the Hopi Indians in the executive 
order area "and also those Navajo In- 
dians who a re  already living therein."% 

In our  view the events and pronounce- 
ments of the  period between February 
7, 1931 and March 11, 1933, a s  reviewed 
above, warrant the inference, which we 
draw, tha t  all Navajos who entered the 
1882 reservation during tha t  period 
were, by implication, settled therein by 
Secretarial action. Therefore, a s  mat- 
te rs  stood on March 11, 1933, all Nava- 
jos then residing in the reservation had 
rights of use and occupancy in the reser- 
vation, such rights arising from implied 
Secretarial settlement. 

On June 18,1934, Congress enacted the 
Indian Reorganization Act, 48 Stat. 984. 
Under 5 6 of tha t  act, the Secretary of 
t he  Interior was directed to  make rules 
and regulations for the administration 
of Indian reservations with respect to  
forestry, livestock, soil erosion and other 
matters. Pursuant to the authority thus  
conferred, the Commissioner, with the 
approval of the  Secretary, on November 
6, 1935, issued regulations affecting the  
carrying capacity and management of the 
Navajo range. 

By their  terms, these new regulations 
purported to be limited to the "Navajo 

entrring the  a rea  in the  future, a s  wr11 ns 
those who more n r t t l ~ d  therein ns of F r h -  
ruary  7, 1931, would be entitled to  tnlre 
up  owupntwy in thnt pnrt  of the  1892 
rrservntion outuide of the  proposed nrrn 
of exclusive IIopi orcupnncy. 

38. Commisaion~r Rt~onds adclrrl: " * 
i t  would appear thnt such of the  Nnvnjoa 
a s  a r e  perninnrntly residing on t h r  rm- 
ewat ion  wonld probnhly be entitled t o  
share  with the  Hopis in any income from 
fu ture  mineral production.'' 

Reservation," which, under the Navajo 
Reservation Act of June  14, 1934, ex- 
pressly excluded the 1882 reservation. 
These regulations provided a method of 
establishing land management districts 
with the assistance of the Navajo Tribal 
Council. They also provided a means of 
establishing, with the advice and consent 
of the Navajo Tribal Council, methods of 
range management "in order to  protect 
the interests of the Navajo people." 

Early in 1936, boundaries fo r  these 
land management districts were defined. 
But notwithstanding the fact tha t  the  
regulations providing fo r  such districts 
were expressly limited to the Navajo 
reservation, and the Navajo Tribal Coun- 
cil was the only Indian group given a say  
in their  determination, these districts 
embraced not only the Navajo reserva- 
tion, but also all of the 1882 reserva- 
t i ~ n . ~ ~  Several such districts (Nos. 1, 
2, 3, 4, 5 and 7) included parts of the  
Navajo reservation and part  of the 1882 
reservation. 

District 6, which laid entirely within 
the  1882 reservation, was specifically de- 
signed to  encompass the area occupied 
exclusively by Hopis. The record before 
us contains no metes and bounds descrip- 
tion of district 6, a s  created in 1936. 
I t  is depicted in the map which i s  a par t  
of this opinion and was probably rough- 
ly equivalent to the area of exclusive 
Hopi occupancy a s  proposed and de- 
scribed in the second Hagerman report, 
referred to in footnote 37. 

The full implications of this 1936 ad- 
ministrative action were to be revealed 
by later events. But  i t  was already ap- 
parent that  the  1882 reservation was 
thenceforth to  be administered a s  if the 

39. I n  8ection 4 of Artirle VIT. of the Con- 
ntitution of the  Hopi Indinn T r ~ b e ,  wli~ch 
became effective on Derrmhcr 14. 10X, 
whrn approved by the Srcr r tnry  of the 
Interior,  i t  is  providrd tha t  "The ndmin- 
istrntion of this article [relnting to  Inndl 
~ h n l l  be subject t o  the provisions of nrr- 
tion 6 of the  Act of J m e  18. 1931." 
T h ~ s  Hopi ronsrnt mme srvt'ral months 
after tllv plnn wns put into operation in 
early I0:lG. 
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Navajw had rights of use and occupan- 
cy in a t  least a large part  of it." What- 
ever opinion may be warranted concern- 
ing the way this was ac~ornp l i shed ,~~  or 
as to i ts  desirability, the administrative 
action itself, which was apparently ac- 
ceptable tp  the Washington office, com- 
pels the inference that, by implied Secre- 
tarial action, all Navajos then residing 
in the 1882 reservation were settled 
therein. 

From this time to October, 1941, all 
administrative action and pronounce- 
ments pertaining to  the 1882 reservation 
tended to confirm the view just stated. 
I t  also indicates that  a s  additional Nava- 
jos entered the area for  permanent resi- 
dence between 1936 and 1941, they were, 
by implication, settled therein by the  
Secretary pursuant to his reserved au- 
thority under the 1882 executive order. 

Under the supervision of Allen G. 
Harper, a comprehensive plan for the 
administration of the Navajo and 1882 
reservations was developed in early 1937. 
Under this plan, the Navajo Service was 

40. These lnnd mnnngement rlintricts a r r  re- 
ferred t o  in a let ter  dated Mry 15. 1036. 
from Navnjo Gcncral Superintenrlcnt E. 
R. F r y e r  t o  Commisaionrr Jolkn Collwr. 
I n  this let ter  F r y e r  stnted thnt Hopi Sn- 
perintendent Hntton wns in aprrrmpnt 
with him thnt "the entire Hopi and Nnva- 
ho Rcservntion" shoulrl be eonsidcrrd "as 
one super lnnd management district." 

41. Failure t o  forthrightly declare thnt 
Nnvnjos wrre  bring settled in the  res- 
ervation : rxtennion of Nnvajo rnnge r r w -  
lntions to  the  1882 reservation without 
statutory nuthority; nnd the fnilurc to  
consult IIopis in fonnulnting the lnntl 
rnnnngement district plnn. 

42. This  wns arromplishrd hy the  pro- 
mulgation, on June  2, 1037, rffwtive ns 
of Ju ly  1, 1937, of comprchrnsire grnzing 
regulntions for  tho Navajo nnd "Ilopi" 
resrrvation.. Apnin, the  regulntions 
were approved by the Nnvnjo Trihnl 
Council, but t h e  npproval of the Hopis 
was not obtninril and nppnrrntly not 
sought. T h e  regulntions provided, how- 
ever, thnt 
" * * * only such par t  of thrsc reg- 

ulations ahnll be enforced on tl~r. Ilopi 
Rmervntion a s  a r e  not in conflirt with 
provisions of t h e  constitution. by-lnws. 
and chnrter of the  Hopi Tribe heretofore 

- -  . 
given supervision over all of the 1882 
reservation except land management dis- 
tr ict  6, hereinafter referred to as  dis- 
tr ict  6. Even a s  to that  district, the 
land planning division of the Navajo 
Service was given supervision over con- 
struction and engineering projects and 
land planning. I t  was specifically pro- 
vided that  all administrative matters 
which affected the Hopi and Navajo In- 
dians jointly were to be under the juris- 
diction of the Hopi superintendent as  to 
district 6, and under the jurisdiction of 
the Navajo superintendent as to the 0th- 
e r  land management districts. The Harp- 
e r  plan was put into effect on July 1. 
1937.42 

From then until October, 1941, there 
was a wide variety of administrative ac- 
tions and pronouncements conArming 
this administrative policy of recognizing 
Navajos a s  settled Ind ian~ . '~  Perhaps 
the  most significant of these was the 
effort to  make final adjustments in the 
boundaries of district 6 so tha t  the  dis- 
tr ict  would contain all lands used o r  

o r  hereafter ratified o r  any tribal action 
authorized thereunder: * " 

43. Among individual incidents of this kind 
are  the following: On January 28. 1938. 
Nnvajo Superintendent Fryer,  who ap- 
peared t o  bnve the  approvd of the Wanlh- 
ington office in such matters, wrote to  
IIopi Superintendent Hutton stnting t h a t  
no IIopis were t o  move outside of dia- 
t r i r t  6 who had not previously lived nnt- 
sidr. and tha t  no new Nnvajo families 
wm~lrl move into district 6. Therenfter a 
Hopi could not move ontsirle of district 
6 without obtnining n permit. I n  a ron- 
frrence with the Hopi Tribal Council a t  
Ornihi, Arizonn, on July 13, 1938, Com- 
n~innioner John Collier stated thnt thin 
prrmit  system harl nothing to  do with 
the rescrvntion bonndnry, but was a pnrt  
of the grnzing regulations. 

When Hopis fonnil i t  necensary t o  trav- 
el to other pnrts of the  1882 resrrvation 
to  ohtnin wood, thry  were rcquirrd to  oh- 
tnin permits from the  Navajo Service. 
just a s  were the Navajos residing in thnt 
reservation. 

I n  a conference with Hopi leaders on 
April 24, 1930, Comminsioner Collier 
stated tha t  the 1882 rrnervation was se t  
a.sirle for  the Hopis "and other Indiana 
resident there. " 
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needed by the Hopis, and then to set 
aside that  area as  an exclusive Hopi 
reservation, leaving the remainder of the 
1882 reservation for the exclusive use of 
the Navajos. 

This effort got under way on July 13, 
1938. On tha t  date Commissioner Col- 
lier, meeting with Hopi leaders a t  Oraibi, 
Arizona, suggested tha t  the Hopi and 
Navajo Tribal Councils select commit- 
tees to negotiate with each other upon 
boundary matters. The Hopi I ~ a d e r s  did 
not agree to this suggestion, whereupon 
Collier intimated tha t  an effort to divide 
the reservation would nevertheless be 
made. Studies were actually already in 
progress to determine the number of 
Navajos residing within district 6 as  i t  
then existed, and the number living with- 
in a proposed extension of tha t  district. 
The study, which was being made by 
Gordon B. Page and Conrad Quoshena 
of the Department's Soil Conservation 
Service, also dealt with the number and 
location of Hopis residing outside tha t  
district. 

A meeting of field officials to consider 
the district 6 boundary matter was held 
a t  Window Rock. Arizona on October 31, 
1938. I t  was there agreed tha t  an  in- 
tensive survey should be made of the  
area then occupied by Navajos and 
Hopis, and tha t  every effort be made to  
delineate the actual individual use of 
lands by the respective tribes. Page 
and Quoshena were designated to make 
this survey with the  assistance of range 
riders. Page submitted his report in 
December, 1940.44 

44. I l e  r ~ p o r t ~ d  tlmt 2,615 n o p i s  nnd 160 
Nnvnjos w r r r  living u.ithin tlw honn~lnries 
of distr ir t  (i nn i t  tlwn rxiste~l.  

45. T l ~ r n v ~ l ~ o n t  the rn t i r r  1942 resrrmtion.  
nnd hrs\.onrI, tho Hopis hnrl nomrrorla 
r r r rmnr~in l  shrincn. norno of whir11 thry  
hnd m:~intninril nncl r i s i t ~ d  f o r  hnn~l r rds  
of ywrn.  T h r w  I Io l~ i  n h r i n ~ a  a r r r  o f  
two kinds. the  I<nvl~irrn shrinrs nrid the 
rnxlt~ nhrinrs. Thv I in r l r i r~ :~  shrinrs wrre 
tlw snnw for  all I lopi  nlrrnn nnd rlnns, 
hut  th.  ~ r l p l r  ~ h r i l l r n  h r l o n p d  to  one o r  
the other of the d n n ~  of the  different 
pnrhlon. Enple ~ h r i n e s  mere nnaorinted 
with tho rollertion of yonng enples from 
t h r  ~ n . &  nests in 1111. rliffa, n t  Irnst one 
engle n lanss  being le f t  in the neat. T h e  

In Novemlwr, 1939, C. E. Rachford, 
Associate Forester, U.  S. Forest Service, 
Department of the Interior, mas desig- 
nated to head a commission to conduct a 
further field investigation. The corn- 
mission was instructed to make recom- 
mendations concerning the boundaries of 
district 6. and the boundaries of an ex- 
clusive Hopi reservation. The Rarhford 
studies got under way on December 4. 
1939. On December 14, 1939, a field con- 
ference was held a t  Winslow, Arizona. 
a t  which the procedures to be followed 
in considering these boundary matters 
were agreed upon. 

Rachford made his boundary report on 
March 1, 1940. He stated tha t  over four 
thousand Navajos and nearly three thou- 
sand Hopis were then living in the 1882 
reservation. Rachford expressed the 
view that  due to the hostility and aggres- 
siveness of the Navajos, the Hopis had 
been restricted to  an area entirely too 
small for  a reasonable expansion needed 
to meet the ever-increasing population. 

Rachford recommended tha t  the Hopis 
continue to  use such agricultural areas 
then occupied by them outside district 
6, stating that  "even this i s  inadequate." 
He proposed tha t  the boundary line of 
district 6, extended to include these ag- 
ricultural lands, be marked and fenced. 
Under this plan, Navajos would be ex- 
cluded from the enlarged district 6, and 
Hopis would be forbidden to  go outside 
that  district, except for  ceremonial pur- 
poses,ja and to gather wood and coal.46 

The land management district boun- 
dary changes recommended by Rachford 

hunting of rnples a n e  nr ron~pnni r~ l  by 
ri tr~nla i ~ ~ r o l r i n p  the nsr of ccrrrr pollrn 
nncl prngcr sticks, r o n h - t r d  a t  n pnrtiru- 
Inr si te brforc the yormp rnglm mpre 
srize~l.  T h e  yonng ~ n g l r n  were t l ~ r n  
t ~ r k r n  bnrk t n  t h ~  villnpra. rr~iard to  n re r -  
tniu size w h ' n  th ry  w ~ r r  killnl, nml the 
frntlwrn nsrrl f o r  rrrvrnoninl purpoura. 

T h e  Nnrnj t~s  ns wrll nn the Ilnpin I~nd  
snrrrrl ~ ~ l ; ~ c t ~ s  110th within nnrl ~r-i thont tlrr 
18'32 rrsermtion.  ' I ' I I I w ~  w r r r ,  fo r  t l ~ p  
most 11ni-t. r n ~ I ~ - r n t r l ~ i n g  shrin:~s, h ~ ~ t  t l ~ r  
Nnvnjos prohnbly hnd less nerd tlmn the 
IIopis f o r  the use of engle fcntlrcrs in 
their rrrrrnoninla. 

46. Sincr t h r  rnrl irst  tinrw, Hopin hntl 
found i t  nwrssnry  t o  trnvrl  to distnnt 
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in this report would result in adding 21,- 
479 acres to district 6, increasing the to- 
tal acreage for tha t  district from 499,- 
248 to 520.727. While the Navajo and 
Hopi superintendents asked for  clarifi- 
cation of some of Rachford's recomrnen- 
dationa, they were, in the main, accept- 
able to atlministrativv firld ofiicials. A 
draft of order was then prepared which 
would effectuate the Rachford recom- 
mendations. 

On October 9, 1940, the Commissioner 
submitted this draft  to the Secretary 
of the Interior for  approval. 111 this 
tiraft i t  mas recited that, subject to  stat- 
ed exceptions, the Hopi Indians "shall 
have the right of exclusive use and occu- 
pancy" of tha t  part  of the 1882 reserva- 
tion therein described in metes and 
hounds. This description conformed to 
the Rachford boundary proposal as  modi- 
fied hy aareement between the Hopi and 
Navajo superintendents. 

plnrrs in the 1.952 rrsrrvntion in order 
to  ohtnin firewood nrril hnilding t i m h ~ r .  
On Derrrnher 16. 1!)22, t l ~ r  IIopi nnrl 
iYnwjo npcncirs 11nrl rn tc r rd  into n mop-  
r rn t i r r  ngr .wm~nt  gorrrning tlrr rutt in& 
and p :~ t l~r r ing  of wool1 nnd titnhrr. On 
h c e r n l w r  20. 39332. ('nr~~rrrissioner Rl~onrls 
hnrl r r r o r n m r n h l  tha t  :I '.proportionnte" 
nrrn mitl~in the 18%' v r s ~ ~ r w t i o n  ho d w -  
i ~ n n t e i l  fo r  the rxr , l~~ni rc  use oE the  
IIopis, nnd thnt  n "tire wood rrsrrvc" 
he s r t  nsidr for  t h ~ n i .  

In  Aupnst. 19::3. C'wnn~issinnrr Collirr 
h:~d r r j rc t rd  n reqnrst  111:rt the IIopis he 
prrmittrd to  r u t  t i rn l~r r  within t h ~  S : I ~  
Frnnrisro hlonntnin nr rn  ontsicl+~ of t h e  
18'32 rrsrrvntion. IT:- stntrd t l ~ n t  yellow 
11inr nn well nn pinon nntl jlrr~ilwr ums 
nvnilnhlr in 11w 1II:rvk 3lonntnin country. 
within tho lHS3 rrnrrvntion, "wl~irh i s  
nrnrh more rrrcrssil,lr n n ~ l  will m r r t  111rir 
nrr<lx." I n  t h r  rtywrt of I h n p r  I?s:~m- 
inr r  Josrplr E .  IIowcll. Jr . ,  ~ l n t ~ v l  April 
11;. 193.1. i t  mas stntrd that .  ft+r the 
IIol~is,  " S ~ ~ I P  1,rnrisinn 1111rst It,, n!:~,lr f o r  
f ~ ~ r l  woml. I I O I I S P  t i ~ n l ~ r r s .  nnd 0111~~r rnin- 
crllnnrnus no011 prorl~~rts ."  

In  h'nrnjo S111wrinttwlrrIC F r l r r ' s  mrm- 
ornndnm of Augost 23. 1!)::7. l ~ r  hnll 
stnterl: "Ilopi In,linns cnn go o ~ ~ t s i # l ~  dis- 
t r i r t  6 for  won~l. W r  sl~nll .  I rowrv~r ,  nt-  
trrnpt  t o  s r t  nsille nn nrrn s o ~ n ~ n l ~ e r e  
ndjoining dintrirt 6 for  t h r  rsrlrlsive use 
of the IIopi Indinns." At  the Ornihi 
mrr t ing  l ~ r l d  on July 14. 19X?. Cornmin- 
siorrrr Collier l ~ n d  suggested t h a t  him 
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This draf t  of order further provided 
tha t  the pnrt of the 1882 reservation sit- 
uated outside of the above-described 
boundary "shall be for  the exclusive use 
and occupancy of the Navajo Indians," 
subject to  certain  proviso^.^' I n  a letter 
to the Secretary which accompanied this 
draft ,  the Commissioner described the  
order a s  one to govern "the use rights of 
the Hopis and the Navajos within this 
area." I t  was explained tha t  the exer- 
cise of coal, wood and timber rights un- 
der rules and regulations of the conserva- 
tion unit serving the two jurisdictions 
would be continued. The Commission- 
e r  also stated that  the Hopis were not to  
be disturbed in their use of certain areas 
within the Navajo jurisdiction for cere- 
monial purposes, and that, to enable this 
to  be done, permits would be issued to  
Hopis try the Navajo superintendent. 

The draft  of this order was submitted 
to  the department's solicitor, Nathan R 

proposrd ho~~ni lnry  nrpotinting rommit- 
tee " * * prrpnre  tho rlrsrription 
of * nny tirnhrr nnd woo11 11rivi- 
I r x ~ n  thnt  a r e  n r r ~ l e d  f o r  the Ilulris. 
with n r icw of nogotinting f o r  any needed 
p r o t ~ c t i n n  o r  p r i v i l r ~ r .  9 * * " 

No r-rrlnsire mood-rntting nr rn  for  t h e  
lrsr of IIopis wns ever s r t  nsidr. I n n t ~ n d .  
they m r r r  plnrtd nnd#-r tho snmc permit 
agstrm nn w r r r  the Nnvnjos when i t  was 
nerrnsnry to uwk wood in tha t  par t  of 
t h r  1R52 ~ l i s t r i r t  rmhrnrrrl within dintrirt 
4. I b s p i t e  this  permit Rystrm, nprncy 
ofii~.inls rontinurd to  nssorr  t h e  I l o p i ~  
th:tt t11r.v hnrl tirnhrr " r i g h t ~ "  in the  1RR3 
rt,scrrntion rxtondinp hryonrl dintrir.t 6. 
Tn n r t n ~ f t ~ r v n r r  Ilc-Id in Wnsl~inpton, T).C,.. 
on April 34. 19::9. Con~missionrr  Collier 
tohl n n ~ n r m i t t r c  of n o p i  Irnders tha t  Iris 
ofirc wonld "ltrotert your t imhrr  ripllt 
* * * to  give nccess to  the forrsts .  
* * *,. 

47. TIIP first of t l r r s ~  wns to  t l ~ r  r f f r r t  thn t  
N:~vnjos w l ~ o  rrtnhlisl~r,l fnrminp o r  gr:lr- 
inp  "rights" mithin t h ~  l lop i  pnrt  prior 
to  .Tnnnnry I ,  19%. " ~ h n l l  hnvc the  r ight  
to rrnwin or~vrpnrrtn of the Innd they now 
nsr.  * * * " T h e  s r r r~nd  proviso was 
t o  t l ~ r  effect t h a t  1Topis who ~ ~ t n h l i s l r e d  
fnrminp o r  prnainp "rights" outnirle of, 
hut nrljnrrnt to, the  I lopi  pnrt  prior to  
Jnnrinrg I ,  19% " * * nhnll hnvc 
t h r  right to  rontinnr or rn lnny  nncl ns r  of 
~ n i i l  Inn~ln, sllch riphtn to h r  rlrtrrmir~rvl 
by the  Con~missioner of  Indinn Affnire." 
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Margold, who returned i t  to the Commis- 
sioner, disapproved, on February 12, 
1941. The draft  was disapproved be- 
cause i t  would operate to exclude Hopis 
from the  major part  of the 1882 reserva- 
tion without their assent. This would be 
illegal, the solicitor ruled, for  the fol- 
lowing reasons: (1)  I t  was contrary to  
the prohibition against the creation of 
Indian reservations without statutory 
authority, contained in the Acts of May 
26, 1918 (40 Stat. 670, 26 U.S.C. 5 211h 
and March 3, 1927 (44 Stat. 1347, 25 U. 
S.C. 3 398d) ; (2) i t  was in violation of 
the  rights of the Hopi Indians within 
t he  1882 reservation; and (3) i t  was not 
in conformity with the provisions of the  
Hopi constitution approved December 19, 
1936." 

I t  will be observed tha t  the solicitor's 
disapproval was not predicated on the  

48. The  Indinn Reorgnniirntion Art,  mnct rd  
on June  1%. 1934. 48 Stnt. W4 (nnmrndrd 
in respertn not here materinl hy t h r  A r t  
of June  16. 1935. 49 Stnt.  378). pror i~ l rd  
in 5 16 thermf  n mrnns wl~rrchy  un- 
orgnnized Indian tr ihrs rotrlrl eatnhlinlr a 
governmmt for thrm~elvra .  Pr ior  t o  
19%. the  Hopi Indians hnd never had a n  
integrated tribal organization. I n  thnt  
year Hopi lenders determined t o  effectu- 
a t e  nuch an  orgnnizntion, utilizing t h e  
proredurea nrt  out in 5 16 of the  Indian 
Reorgnnixntion Art.  

A f t w  ~ e v e r n l  montl~n of work, and with 
the  nsaistnnce of a firld rrprrsentntive 
of the Officr of lnrlinn Affnirs, n ron- 
stitntion nnd h v - l n ~ n  were formulnterl. 
On Ortohrr 24. I9Rf,, the  ronstitutiorr nnd 
b y - l n w ~  were nrloptcd by n r o t e  of FA1 t o  
104 out of n totnl eligihlr l lopi vote of 
1.651. The Secretnry of the  Interior 
npproved these instrumrota on Decem- 
her 10. 1938, and they becnme effective on 
tha t  dng. 

I n  I d d i n g  tlmt the  propoaed orllrr 
dividing the 1,%2 rrnervntion between 
Hopis nnd Nnrnjon a m  not in conformity 
with the provisions of the Hopi consti- 
tution. the  nolicitor stnted: 

"At least three provisions of the  Hopi 
constitution bar action hy t h e  Depart-  
ment  t o  limit the use nnd orcupnncy of 
t h e  FKopi Indiana t o  the  proposed Hopi  
Vnit  without t h e  nnnent of t h e  Hopia. 
Article I defining the jrrrindirtion of t h e  
Hopi Tribe, provides thnt the  nuthnrity 
of t h e  tribe shall cover the  FIopi villages 
'and such lnnd as shnll be drtrrmined by 

view that  the Navajos were without 
right8 in the 1882 reservation. Rather i t  
mas based on the more limited premise 
tha t  such rights a s  the Navajos had 
therein were not excalusive and could not 
be made exclusive without the assent of 
the Hopis.40 

The Office of Indian Affairs there- 
af ter  redrafted the proposed order in an  
attempt to meet the objections of the 
solicitor. The revised draft ,  however, 
was also disapproved." Fur ther  efforts 
were then made to d ra f t  an  order per- 
taining to district 6 which would meet 
the solicitor's objections. 

At  the same time the proposed revision 
of boundary lines was further reviewed. 
This led to the  preparation of a revised 
description which would result in a dis- 
tr ict  6 acreage of 528,823, as compared to  

the I Io l i  Tribnl Council in agreement 
with thr  United Sta tes  Government ant1 
the  Nnrnjo Trihe.' This  provinion was 
intrnrlrrl to provide. nnd rlrnrlp doee pro- 
vide. for the defining of n boonrlnry to  the 
Innrl of the Hopis by ngreement of al l  par- 
t ies rnncerned. Artir lc VI, ~ e c t i o n  l(c) 
emhoclirn the  prorinion i n  swtion 16 of the 
Indinn Rcorgnnixntion Act thnt organized 
tribes mny prevent the  rlinponition of 
their  property without their  consent. Ar- 
t i d e  VTI p l n c ~ n  in the  Hopi Tribnl Coon- 
cil superviaion of farming nnrl grnaing 
upon t h r  I I I I I I~R hryond the traditional clan 
am1 villrtge holrlings." 

49. Thin is  further demonstrnted hy t h e  
fnr t  thnt the  solicitor suggestr~l in his 
opinion thnt if the Hopis would assent 
to  grnzing regulations which did not pnr- 
port  t o  cu t  down thqir reservation, there 
would be no objertion " * * t o  the 
Nnvnjo s u p ~ r i n t w r d m t  innning grnzing 
permits to  Nnvnjos within the rcmnindrr 
of the 1853 renrrrntion rrndrr the  nn- 
thority of the  Serretary t o  settle non- 
Hopis within the reserve." 

50. I n  n le t te r  dated April 6. 1941. As- 
sintnnt Solicitor Chnrlotte T. Lloyl ex- 
plninrd tllnt the  re\.inerl d raf t  contnin~cl 
n o  provision for the ronsrnt of the Hopi- 
t o  thpir exclusion from nrrnn o ~ ~ t s i d r  of 
distr ir t  6. nnd there a n n  no provision for 
r o n ~ p ~ n s n t i o n  for  the  rlinrnption of the 
fnrnming nrtivitp nf the Nnvnjos nnd IIopis 
who would be uprooted. 
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the then existing acreage of 499,248, and 
Rachford's proposal of 520,727. 

On September 4, 1941, the Office of In- 
dian Affairs ruled that  in view of the 
solicifor's opinion and the provisions of 
Article I of the Hopi Constitution, the 
proposed changes in the boundaries of 
district 6, as  revised, should be submitted 
to the Hopi Tribal Council for  considera- 
tion. This was done and the Hopi Tribal 
Council, while considering the matter, 
wrote to the Commissioner hnder date of 
September 23, 1941, propounding ten 
questions of fact and law. 

I t  was stated earlier in this opinion, 
after reviewing events to early 1936, tha t  
all administrative action and pronounce- 
ments from then until October, 1941, 
tended to  indicate continued Secretarial 
settlement of Navajos a s  they entered the 
1882 reservation for purposes of perma- 
nent residence. We think this is  amply 
demonstrated by the preceding review 
of events between those two dates. 

But, on October 27, 1941, in answering 
the questions propounded by the Hopi 
Tribal Council, Commissioner Collier 
made a statement which r u w  a t  cross 
purposes with the inference otherwise 
arising from the indicated administra- 
tive action of this 1936-1941 period.6' 
In his reply the Commissioner stated, in 
effect, tha t  the Hopis residing in the 
reservation had the right to the non-ex- 
clusive use and occupancy of the entire 
reservation except t o  the extent tha t  
they might voluntarily relinquish such 
rights. As for  Navajo rights, the Com- 
missioner wrote : 

"It is  our opinion tha t  only the in- 
dividual Navajos residing on the  
1882 Reservation on October 24, 
1936, the date of the ratification of 
the Constitution nf the Hopi Tribe 
by the Hopi Indians, and the de- 
scendants of such Navajos, have 
rights in the Reservation. Since, 
however, such Navajo Indians do not 
have a separate organization but a r e  
governed t )y  the general Navajo 

51. T h r  C'onrn~iu.iit,n~r'n I ~ t t r r  of this rlnte 
was nlq>rovrir on Jnntrnry 9, 101'2 by As- 

tribal organization, Article I of the 
Hopi Constitution referring to the 
'Navajo Tribe' means the general 
Navajo tribal organization." 

The quoted statement has two signi- 
fications-one with respect to Navajo 
rights recognized, and the  other with 
regard to Navajo rights denied. Con- 
cerning the first of these facets, the 
Commissioner recognized tha t  all Nava- 
jos who entered the 1882 reservation up 
to October 24, 1936, had rights therein. 
He could not have thought tha t  these 
rights arose because the reservation was 
for  the joint use of Hopis and Navajos, 
else those entering af ter  October 24, 
1936 would also have rights therein. It 
must therefore have been his view that  
Navajo rights acquired before October 
24, 1936 were based on Secretarial set- 
tlement. 

Commissioner Collier's opinion a s  to  
previous settlement of Navajos would 
not be competent evidence of tha t  fact, 
except fo r  the period during which he 
had served a s  Commissioner. He entered 
tha t  office on April 21, 1933. Thus, the  
quoted statement fully confirms the  in- 
ference we have drawn from other evi- 
dence, that  all Navajos who entered be- 
tween early 1933 and late 1936, obtained 
rights of use and occupancy by virtue of 
Secretarial settlement. 

The other facet of the Commissioner's 
statement of October 27, 1941, amounts 
to  a disavowal of any Secretarial settle- 
ment between October 24, 1936 and Oc- 
tober 27, 1941, when the  statement was  
made. This disavowal appears to be a t  
variance with administrative action dur- 
ing  the latter period. All Navajos living 
within the par t  of the 1882 reservation 
outside of district 6 were dealt with 
alike. regardless of time of entry, and 
would have been similarly protected by 
the proposed boundary orders which the 
depnrtmeqt sought to effectuate. While 
the order was not promulgated this was 
not due to any view expressed, prior to 
October 27, 1941, that  any Navajos then 

niatnnt Srcrctnry of t h e  Interior Oscar 
L. Chapman. 
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residing in the  reservation were without 
rights, but on the view that  their  rights, 
tacitly recognized, were non-exclusive. 

We find i t  unnecessary, however, to re- 
solve this apparent conflict between what 
the  Commissioner said a t  the  end of the 
1936-1941 period, and what he did dur- 
ing that  period." We may in fact  as- 
sume that ,  because of this statement, 
Navajos entering during that  period may 
not be regarded a s  settled by Secretarial 
action during those years. Subsequent 
events establish to  our satisfaction that, 
if that  be true, they along with all other 
Navajos who entered fo r  purposes of res- 
idence prior to .July 22, 1958, were never- 
theless thereafter settled by the later 
implied action of the Secretary.53 

We now proceed to  review the circum- 
stances and events which lead us to this 
conclusion. 

After October 27, 1941, as  before, the 
practice continued of denying grazing 
permits to Hopis for use of lands outside 
of district 6 except where they were able 
to  show that  they had historically and 
continuously grazed their  sheep a t  least 
a portion of the year outside tha t  dis- 

52. I t  is to  he noted t l ~ n t  the  Commirsion- 
er's Rtntrnwnt of O~. tnher  25, 1941, wns 
nrtnnlly nlntle in rrnlwnse to qorations 
c n ~ e n ~ l c r r d  by IIopi ronsitlr~rntion of the 
p r o ~ ~ o s e d  1941 order which would hnve 
implicitly r1~co~ni7,rrl tlmt nll Nnvnjos liv- 
ing in tlw rrnrrvntion in 1941 llnd rights 
of use and oct.rrl)nnry therein. 

53. I n  n report  dntrd April 9. 1954. nd- 
d r ~ s s ~ c l  to  Ornw Iflwin. A ~ s i ~ t n n t  S w r e -  
t n r r  of t h ~  Interior.  Oornrniasionrr (;lcnn 
1,. E~nnlnns  expressed the  opinion t l ~ n t  
i t  wonlrl he extrrrnelg difficult nnd rx-  
p r n r i w  to  determine the  Nnvnjos nncl 
their  derrrndnnts who were in r rn i~ l rnre  
in the  lR82rrservnt ion  on Octohrr 24, 
193;. 

54. S inr r  npr)rol-:~l o f  the Hopi Trihnl Cor~n- 
cil hnd not bc+w ohtninrd, rontinuanrr of 
th i s  prnrt irr  was eolltrnry t o  the  legnl 
advice provi~lrd hp the soliritor in his 
opinion of Fehrunry 12. 19-11. \\'hilr the 
solicitor hnd nnngrstml thnt  P I W ~  n rrgn- 
lntion might h r  prorn~~lgntrrl, he nlso 
ntntrd: "IIowever, vinrr thr* s n g g w t ~ ~ d  
rrgulntion w-ould nut only rrgulnte the 
use of the range but would exclude Uoyis 

trict. The necessary effect of t h i ~  re- 
striction was to save non-district f gmz- 
ing lands within the 1882 reservation for 
exclusive Navajo use." Such Navajo 
use was not limited to Navajos who had 
moved into the reservation prior to  Octo- 
ber 24, 1936. 

On March 28, 1942, the  Hopi T r i h I  
Council passed a resolution d isappro~ lng 
the Rachford recommendations, as  motli- 
fied, for changes in the district 6 boon- 
daries. On April 18 of tha t  year Cam- 
missioner Collier instructed Willard R. 
Centerwall, :issociate regional forester 
a t  Phoenix, Arizona, to conduct :I new 
study of the Hopl-Navajo boundary 
problem. Centerwall submitted his re- 
port on July 29. 1942. I t  carried the ap- 
proval of Burton A. Ladd, then Superin- 
tendent of the Hopi "Reser \~at ion ."~ and 
Byron P. Adams, Chairman of the Hopi 
Tribal Council. 

Centerwall recommended a metes and 
bounds description for district G which 
would accomplish a substantial enlarge- 
ment of that  district. The acreane of 
district 6, applying his proposed descrip- 
tion, would have been 641,797, a s  com- 
pared to the original 499,248, and Rach- 

from the nsr. f o r  grazing pnrpnsrs, of 
t l~r* 1:11111 011I~idt' t h ~ l  1Ioi~i  Ul~i t .  the. rrgII- 
Inti,ms m l ~ s t  hnve the nssrut of t l ~ e  
trih*." 

Tho sipnific*nncr of this r i~ling h,v the  
C o n ~ n ~ i s s i o n r r  i s  Inorr f n r  r m r l ~ i n g  t l ~ n n  
n t  first might br, suppon~d.  a s  indicate,l I)g 
the  following inqniry dirr.rt~.d to the 
C ~ i m n ~ i n s i n t ~ t ~ r .  On SeptvtnI,~~r 23, l f~41 .  
t'lv ITol~i Trihnl C'ounril asked the COIII- 
n~issionpr:  "IF t l ~ o  propoarfl r l ~ a n p r s  in 
the ~ ~ r ? s c n t  I h t r i c t  rrquirr  the nppror:11 
of tlw ITopi 'l'ril~nl Connc-il, why diqln't 
the  oripinnl 1)iutric.t reqnire the nppror-nl 
of the C o ~ ~ n d ? "  No direct nnswer n:Is 

made to  t l ~ n t  qwstion.  
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ford's recommended 528,823." The most 
important considerations which seem to 
have governed Centerwall in suggesting 
these revisions were the recognition of 
exclusive or predominant prior use and 
the full utilization of lightly loaded or 
idle grazing 

Walter V. Woehlke, Assistant to the 
Commissioner, and .J. M. Stewart, Gener- 
a1 Superintendent of the Navajo Service, 
raised object~ons to the Centerwall rec- 
o m m e n d a t i o n ~ . ~ ~  On September 23, 
1942, however, the Hopi and Navajo 
supel.intendrnt~ joined in a letter to the 
Commissioner expressing the view that  
they could agree on adjustmcr~ts in Cen- 
terwall's proposed boundaries for dis- 
trict 6. The Commissioner authorized 
them to proceed with tha t  effort. The 
Hopi and Navajo superintendents then 
called a conference of field oficials which 

56. 'I'he Crntrrwnll  report  cont:~inril n rle- 
t:~ilt.(l "jnstificntion" for  t l ~ v  I ~ w n ~ l n r y  
revisions r r r o n ~ n ~ r n d r r l  Ity Ilinl. In tllc 
four Xavnjo Inn11 m:lnngrn~rnt distri(+q 
of t h r  lX%2rrr.;rrrntion t Nos. 2. 4. 5 rind 
5)  whirl^ so11111 losr I:rn,l to  distr ir t  6 
nndvr thin prnpos:~l, nl~lbr( itnntvly fifty- Y 
on,. Nnr:~.in fnmilirn w o ~ ~ h l  I I : I ~ P  1 1 ~ 1 1  nrl- 
scrsclp nffrvtrd. 

57. Among o t l ~ r r  fnrtors 1vIdir.11 Contrrwnll 
took into consi~lrr:~tion w r r r  t l ~ r  follow- 
ing: (1)  sin~ltlifyinp fvnrinp 1)y gt.tting 
nwny f r o ~ n  S I I : I ~ I I  I,rt~nkn andl # W . I I ~ I I -  

~ n m t s ;  ( 2 )  rstnl,lishing honn~lnrirs  wl~ivll 
n r r  ens? to follow : I I I < ~  ubsrrre:  (3)  n ~ : ~ k -  
ing room f o r  nrerl :~lq~ing in grazing nst,: 
(4 )  nvc~i~ling t l f r  nrwsnitg of "splitting" 
w:~tcrs ;  ( 5 )  ~lrf initr lp s r t t i n ~  out  work 
srr>:ts for vnvl~ S r r v i r r ;  ( f i )  ~i11111lif?ing 
livvst<,ck mnnngcrnrnt nnrl n ~ n \ r ~ n v n t ;  
( 7 )  rlin~in:\ting friction betwetm IIopi 
nncl Nnvnjo livrstork olwrntors: an11 (8) 
eliminating "split" ndrninistrntion. 

58. \Vorl~lke. w l ~ o  hnrl IiitWrlg nssnilrrl t h e  
solicitor's nllinion of F ~ l ~ r ~ ~ n r y  12. 1941. 
also ron~pl:rinr<l of ('r~nterwnll's relinnce 
t l~vrrwn, s n y i r l ~  tha t  ('1~ntrrwnII qllotrd 
from t11:it ol~inion "with n noinp lirking of 
tlw cl~ops. * * * "  Rvfcwing to the 
~(nlivitor'n rtltinion in Itiq rnrn~ornndurn 
~ ~ ~ n ~ n i t . ~ t t i n g  11po11 the  Cmtrrwnll  report. 
V-~,c.hlkr m i d :  "Thnt r r ~ r n ~ o r : ~ n r l l ~ n ~  w : ~ s  
n finr ~ X : I I I I I I I C  of t h r  w o r k i n g ~  of the le- 
gnlistic mind n t  i t s  worst." 

59. 'I'hin rwo~n~nmt ln t ion .  I tonrvrr .  rontvm- 
pliltwl ~ ~ r l n i n  rx1.1~11tions from the ovrr-  
1111 4 , f f t ~ t  jnst s tn tv~l .  X:~!:~jos : I I I<I  IIabi~is 
who I~nd eut:~lilisl~vcI rrsicl~*nce ou ei ther 

was held at Window, Arizona on October 
22, 1942. 

Those attending the Winslow confer- 
ence unanimously agreed to recommend 
Centerwall's proposed district 6 boun- 
daries, with three modifications. The net 
effect of these modifications would be t o  
reduce the district 6 acreage, as  pro- 
posed by Centerwall, by 10,603 acres, 
leaving a district which would still be 
131,946 acres larger than originally es- 
tablished. These boundary recommenda- 
tions were submitted to the Commission- 
er on Noleml~er 20, 1942. I n  doing so, 
the Hopi awl Navajo superintendents 
su~ges te t l  that policies be put into prac- 
tice nhich would, in effect, divide the 
1882 resenation between Hopis and 
Navajos, limiting the Hopis to the dis- 
trict 6 area and reserving the remainder 
for the exclusive use of the Navajos." 

si'le of the distr ir t  honnrlnrp wor~lil he 
~wrrnittrrl to  rontinne living tllrre. 
Gr:~zing "rights" wonld be mtnblinl~rd on 
tlm 11:wis of past  nsr. Rights to wood 
anll t i tu l~r r  on the whole resrrv:~tinn 
\v011111 IIP  oqnnl. Hopis would be nssurrd 
tllr right to ingrfsss or  egwsn to nrrwn 
" n i r h i ~ ~  S i ~ r i ~ j o  jurisdi~~tiou" for cerenkon- 
i ; ~ )  I ~ I I ~ I W S ~ S .  

'I ' l l iw I:lttl.r snggestion concerning nr- 
c ~ . :  to I lo l~ i  shrinrn wns r f ~ n s i s t r n t  wit11 
~ i ~ l ~ i l : ~ r  ~~.~.oI:IIII(,IIII~~~OIIS wliirh l~ml  h r r n  
III :II~<, o rvr  :I l ~ l n g  p(.riwl of t in~c .  I t  :III- 
p w r *  tn Imvc h e m  n,lrnnre,l f irst  it1 1)o- 
cvn~lwr. 1031, in n Ie t t r r  from Assistant 
( ' ~ I I I I I I ~ S S ~ I , I I ( > ~  J .  I I rnry  Scnttergooll to  
Svn:~t<,r  l ~ y n n  J. Frnzivr. I i k e  sncars-  
t i o ~ ~ s  w r r r  rnndr by ('ornrniusionrr 1(l111:1rls 
in .\l:~y ~ I I I I  I)rrrrnhrr ,  1932; N n v : h  Sn- 
prrintvn,lrnt Jq'ryrr in D e r r ~ n h ~ r ,  1921;: 
C ~ ~ ~ ~ ~ n i s s i o n r r  Collier in Jnly, 1 9 W  April. 
l!l::!), nntl Ortnher, 1940;  1V11Iter V. 
lVool\lkr in I)wcrnbrr, 1939, and Rnc.11- 
for,l. in l ~ i s  report of bIarch 1. 1940. 

A slwrific provision to  this  effect w n ~  
inrorlmrated in t h r  proposrd S ~ c r e t n r i n l  
orrlrr ~nrel,nrml in 1927, h r ~ t  never signed. 
Artivlc 1 V  of the, IIopi By-1:ln.s nrloptrd 
t n g ~ . l l ~ r r  with the Hopi Constitntion in 
l!l:;ti. nnd still in ~ f f w t .  provides: 

"'l'lte '1'rilml ('onnc4 sl~nll  nrgotinte 
wit11 t l ~ r  L1nitt.d S ta tes  ( ;ovrrnn~rnt ngrn- 
cirs  ronwrne~l ,  nnd with other tribes nnd 
otlwr persons c o n c ~ r n r d ,  in order to Re- 
r n r e  protrr t ion of t h r  right of the I lo l~ i  
'I'riht. to hnnt for rnglrs in it8 tr:~rlitiot~:~l 
t r r r i t < ~ r i r s  nnd to  sevnrv n d ~ q o n t e  prolev- 
tion f o r  i ts  ontlying cstnblixl~ed ahrinea." 
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On April 24, 1943, the Office of Indian 
Affairs approved the boundaries, carry- 
ing capacity,60 and statements of admin- 
istrative policy, a s  recommended by the 
two superintendents on November 20, 
1942. While the Hopi Tribal Council had 
approved the Centerwall recommenda- 
tions i t  was apparently not asked to act 
on the boundary modifications proposed 
by the Hopi and Navajo superintendents 
on November 20, 1942. Nor was i t  asked 
to concur in their policy recommenda- 
tions under which Hopis would, for the 
most part, be excluded from all of the 
1882 reservation except district 6. I n  
nevertheless approving these recom- 
mendations on April 24, 1943, and there- 
af ter  putting them in effect, the Office of 
Indian Affairs thus once again acted 
counter to the legal advice given by the 
solicitor on February 12, 1941!' 

A considerable adjustment in place of 
residence and range use was thereafter 
made by both Hopis and Navajos in order 
to accommodate themselves t o  the  new 
district 6 boundaries and the associated 
administrative policy of exclusive occu- 
pancy. Many Navajo families, probably 
more than one hundred, then living with- 
i n  the extended par t  of district 6, were 
required to  move outside the new bound- 
aries and severe personal hardships were 
undoubtedly experienced by some. 

The events which transpired between 
October 27, 1941 and April 24, 1943, a s  
reviewed above, warrant the inference, 
which we draw, that  all Navajos who 
entered the 1882 reservation between Oc- 
tober 24, 1936 and April 24, 1943, were 
settled thereon by implied Secretarial ac- 
tion. Thus, accepting a t  face value, the 
Commissioner's statement of October 27, 
1941, to the effect that no Navajos enter- 
ing the reservation af ter  October 24, 
1936 had gained rights in the reservation, 
those Navajos nevertheless pained rights 
of use and occupancy by subsequent im- 
plied Secretarial action.62 

I n  1944, Commissioner Collier made 
two statements to the effect that there 
had never been any formal Secretarial 
action settling Navajos in the 1882 reser- 
vation. In  the first of these, made to  
Hopi leaders a t  Oraibi, Arizona on Sep- 
tember 12, 1944, the Commissioner plain- 
ly intimated that there had been implied 
action of this kind during his term of 
office.03 

In  the second, made in a letter dated 
December 16, 1944, addressed to Dr. Ar- 
thur  E. Morgan, the Commissioner stated 
that  there had never been any official 
Secretarial act  settling Navajos in the 
reservation, 

" * * but in the absence of 
any action to eject the Navajo In- 

60. "Carrying cnpacity" refers t o  the  nhility 
of the  land t o  support  livestork. Cnr- 
rying rnpnrity wns exprrsnrd in "sheep 
units." thnt in, the nnmlwr of nhrrp which 
could be nupportcd on the Inn11 for  one 
yenr. I t  rrqriirrd five "ul~rep unit." t o  
support one horse o r  mule, four "sheep 
nnitn" to  RIIpport one head of c n t t l ~ ,  nnd 
one "sheep u n ~ t "  to  support  one goat. 

61. See note 54 above. 

62. T h e  stntcment of Or tobrr  27. 1941, 
purporting to  exrlnrle Nnvnjoq entrring 
a f t r r  Ortoher 24, 1936, from rights in the  
1852 r ~ w r m t i o n .  seemn to  be prrdirnted 
on the notion thnt the Hopi Constitution, 
ratified on October 24. 1936. precluded 
Secretarial settlement of Nnvnjos enter-  
ing t h e  reservntion nfter tha t  dntr. 
However, w e  find nothing in the  Hopi  
Constitution whirh has  the effect of cut- 
t ing OR the authority of the  Secretnry, 
provided f o r  in the 1&52 c x ~ r u t i v e  order. 

t o  settle "othrr Indinns" in t h e  rraervn- 
tion. Hrnce the  Octoher 24. 1936 stnto- 
mtbnt. while here nsnumrd to  ~~~~~~esrnt 
a dis;~vownl of Srcri,tnri:~l settlrmvnt be- 
t w w n  Oc.tolwr 24. I!)% nnd Ortoh-r 37. 
]!MI, points t o  nothing wl~ich n,oulrl bnr 
~ulwrquent  Srcretnrinl ac ts  settling Nnvn- 
jos. 

63. T h e  Commissioner snid. on this occn- 
 ion : 

" * Now, WP don't nerd to  dehntn 
a s  t o  the number of Nnvnjoa there w r r r  
in t l ~ e  Exerutive Order in I%%?. I'll ex- 
plnin, whether any Nnvnjos were thr ro  
o r  not. they cnme. T h e  Secretnry mndr n 
report  every yrnr how mnny there were 
nnrl he le t  them come in ench yenr. 
I n  nddition 11r wrnt t o  Congrcns nnd 
nuked for  money fnr schoola for hoth t h e  
N n v ~ j o n  nnd the  IIopis on tho E ~ e v n t i w  
order, and they gave i t  to  him. * " 
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dians who had filtered into the area 
i t  was in time assumed that these 
Navajo were there with the consent 
of the Secretary." 
In the quoted statement the Commis- 

nioner seems to be expressing his view 
as to the assumptions made by some pre- 
vious official, and as to the legal status of 
Navajos in the reservation prior to his 
term of office, which began on April 21, 
1933. So regarded, the statement is not. 
for reasons already stated, competent 
evidence on the question of settlement o r  
non-settlement. 

But the statement of Commissioner 
Collier of December 16, 1944 was also in- 
tended to  reflect the assumption which he 
himself made in  dealing with resident 
Navajos who moved into the reservation 
after he became Commissioner. Limited 
to those Navajos, the Commissioner's as- 
sumption that  they were there with the  
consent of the Secretary, considered in  
the light of the concurrent administrative 
action reviewed above, establishes, in our 
opinion, that  those Navajos were settled 
by the implied action of the Secretary 
under whom Commissioner Collier 
served.64 * 

[ll] It is immaterial whether any 
such view with respect to Navajos mov- 
ing into the reservation during his ad- 
ministration was prompted by a miscon- 
ception a s  to assumptions made by previ- 
ous officials, or a s  to the legal status of 
Navajos already residing in the reserva- 
tion. Any such misconceptions would 
have relevance only a s  to the motivation 

of the Commissioner in settling newly- 
arrived Navajos, a matter which is not 
subject to judicial review. 

In  any event, nothing that Collier could 
say with respect to his own reasons for 
according Navajos equal status with 
Hopis in the reservation could restrict 
the authority of any subsequent Secre- 
tary or  his authorized representative in 
settling Navajos. Events subsequent to 
the expiration of Collier's term of office 
on March 14, 1945, presently to  be re- 
viewed, amply demonstrate that  all Nava- 
jos who entered the nsewat ion prior to 
July 23, 1958, for purposes of residence, 
were settled therein by the implied ac- 
tion of the Secretary. 

I n  February, 1945, fences were con- 
structed by the Government along the re- 
vised district 6 line. The practice of ex- 
cluding Hopi stockmen from areas out- 
side of district 6 was continued, and with 
the aid of the fences, was more effectively 
enforced. 

On June 11, 1946, Felix S. Cohen, then 
acting solicitor of the Department of the 
Interior, rendered an opinion with regard 
to  the ownership of the mineral estate 
in  the 1882 reservation. 59 Decisions of 
Dept. of Interior, 248. Stating that  the 
department, on January 8, 1942, took the  
position that  Navajos "would not be al- 
lowed to settle on the resewation af ter  
October 24, 1936,"" Cohen ruled that  
Navajos who had entered the reservation 
prior to that date were to be deemed set- 
tled therein pursuant to the 1882 execu- 
tive order.66 

64. Hnrold L. I r k r s  wnR the Serretnry of 
the In t r r ior  during nll of t l ~ e  time tha t  
Collier served a s  Comn~innioner. 

65. T h e  "Drpnrtmmt" position t o  which 
Cohrn mnde rrfr~rrnre.  was the  Comn~is- 
sionrr's s t : ~ t r n ~ r n t  of Ortobrr 27, 1441, 
wl~i rh  wnq nr~provrrl by the Sr r r r tnry  on 
Jnnunry 8. 1442. See  note 51 ahove. 
T h e  Commissionrr'n stntrment,  quoted 
enrlier in this opinion, wns not tha t  
h'nvnjos "woulrl not br nllowed t o  sett le 
on tlw rc~rrvnt inn  af te r  October 24. 
1930." but thnt only the Nnvnjos residing 
on the  reservntion on October 2.1, 1936. 
"hnve rights on the Reservation." 

66. I n  this regard, Cohen stated in his 
opinion: 

" * I do not mean to  imply tha t  
the  Nnvnjos could acquire rights in the 
renrrvntion through the  Secretary's innc- 
tion o r  through his failure to exercise the  
discretion veutrd in him by the Executive 
order. n u t  the Secretnry in not charge- 
nhle with neglect in this matter. 
Throughout the yenrs the Secretnry has  
songht and ohtnined funda from Congresa 
whirh hnve heen used for  the education 
o i  the children of Hopis nnd Nnvnjos 
alike, nnd the  grazing and the livestock 
of both groups has  been permitted and 
regulated by the Secretary. This, t o  my 
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graphical area in which the Navajos were 
authorized to settle. 

This geographical area was not fixed 
with precision when the first general 
manifestation of implied settlement of 
Navajos occurred in 1931.68 On Novem- 
ber 20, 1930, when Hagerman and Far is  
submitted a report recommending a di- 
vision of the 1882 reservation, they pro- 
vided a general description of the area 
which, in their view, should be se t  aside 
for  the use of Hopis. This description, 
however, was not sufficiently precise for 
practical application, as  they themselves 
recognized. I t  was their suggestion tha t  
if their recommendation was accepted in 
principle, a detailed reconnaissance of the 
lines as approximately proposed be made 
with a view of developing a detailed 
boundaly description. 

I t  follows that, in approving the Hag- 
erman-Faris recommendation, on Fehru- 
a ry  7, 1931, the Secretary and Commis- 
sioner did not fix a precise geographical 
a rea  of authorized Navajo settlement. 
They did direct tha t  field studies be un- 
dertaken for  the purpose of formulating 
a specific boundary description. 

These studies were made, and the 
boundary lines thus arrived a t  fo r  the  
proposed exclusive Hopi area were set 
out in Hagerman's second report, dated 
January  1, 1932. In  this report Hager- 
man expressed the view that  the pro- 
posed boundaries fo r  this area of exclu- 
sive Hopi occupancy were fa i r  and just 
t o  both Hopis and Navajos. He added, 
however, that  "(t)his does not mean tha t  
they might not be changed in the future 
if conditions ,warrant." 

The boundaries a s  proposed by Hager- 
man i n  his 1932 report were incorporated 
in the  first draft  of the Navajo Indian 
Reservation Act, tendered to Congress by 
the  Department of the Interior on Febru- 
a r y  8, 1932. But, as stated earlier in this 
opinion, that  feature of the bill was later 
withdrawn. Subsequent events establish 

69. A pnrt of thr I%%? r r s ~ r m t i o n  exrll~cled 
from h'nvnjn s r t t l ~ n i r n t  i~ not  in dispute. 
I ) ~ f m , l n n t  hns, in rffert. ~~nnrwlwl  t l ~ n t  no 
Nnvnjos hnve ever I I W ~ I I  settlorl in a 
muth-central  area consisting of  nbout 

tha t  the exact boundaries of the proposed 
area of exclusive Hopi occupancy were 
still only tentative. 

While the Navajo Indian Reservation 
bill was pending before Congress in early 
1934, further studies were being carried 
on in the field concerning the exact 
boundaries of an exclusive Hopi artL;t. 
A report thereon was submitted by range 
examiner Joseph E. Howell, Jr., on April 
16, 1934. He proposed that  the area for  
the Hopis be extended by adding 59,225 
acres thereto stating, however, tha t  this 
would still not include all Hopi fields. 

In early 1936, the district land man- 
agement plan was developed for  the pur- 
pose of implementing the land-use regu- 
lations which had been issued on Noveni- 
ber G ,  1935. In order to simplify land- 
use administration i t  was determined to 
place in one district (No. 6 )  the part  of 
the 1882 reservation in which most of the 
Hopis were concentrated. The record 
before us  contains no metes and bounds 
description of the 1936 lines, but they a re  
depicted on maps which are in evidence 
as  plaintiff's exhibit 306 and defendant's 
exhibits 444 1 and 537(f). The 1936 
lines a s  so depicted are  shown on the map 
which is  a par t  of this opinion. 

The 1936 lines of district 6, however, 
were only tentative. We say this not 
only because Howell's proposed modifica- 
tions of those boundaries were then un- 
der consideration by the Office of Indian 
Affairs, but also in the light of imme- 
diately succeeding events. 

In  the summer of 1937, the Hopis be- 
gan to complain tha t  Navajos were en- 
croaching upon long-held Hopi grazing 
and agricultural lands outside district 
6. A t  an August, 1937 conference held 
to  consider these complaints Navajo Su- 
perintendent Fryer  made i t  clear tha t  the  
1936 district 6 boundaries did not include 
all atablished areas of Hopi occupancy. 
He stated tha t  while it was attempted 
to  include all Hopi range use within dis- 

4RS.000 nrrrn. na ~lcsrrihrd in pnrngrnpl~ 
12 of the fin<linrs of  filvt nnd <t~pirtt,d 
in the ninp wl~ic.l~ is  n part of this opin- 
ion. Seo pretrinl order No.  2, puge 2. 
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trict 6, this proved impossihlc in several 
inqtances and there were still Hopis liv- 
ing, gr;~zing and farming outside tha t  
district. 

I t  was in 1337 tha t  the effort got under 
way to obtain a Secretarial order which 
uould, among other things, formalize the 
practice then beinn followed of forbid- 
dinr Hopis from grazing or moving out- 
side of district G .  In  connection with this 
proiect, new studies mere undertaken 
uith respect to  the boundary lines of tha t  
district. These studies eventually led to  
the Rachford boundary report of March 
1, 1940, referred to earlier in this opin- 
ion, in which it was recommended tha t  
21,479 acres be added to  district G .  

The Rachford boundary proposals, as  
soniewhat modified, were incorporated in 
the draf t  of the Secretarial order which 
waq later disapproved by the solicitor on 
Febru;try 12, 1941. For  some time there- 
after the Office of Indian Affairs sought 
to formulate a revised form of order 
which would be acceptable. In  this con- 
nection the boundaries of district G were 
further reviewed. This led to the prepa- 
ration of a revised description which 
would have increased districtr6 acreage 
by 8,096 over the Rachford proposal. 
Finally, all efforts to secure an order 
form;ilizing the segregation practice were 
abandoned. Rut the segregation practice 
itself was continued. 

On April 18, 1942, Commissioner Col- 
lier instructed Centerwall t o  study the 
boundary problem. Centerwall submit- 
ted his report on July 29, 1942, recom- 
mending enlargement of district 6 to  
641,797 acres, as  compared to the original 
acreage of 499,248. The boundaries sug- 
gested by Centerwall to  accomplish this 
enlargement were thereafter somewhat 
reduced by agreement between the  Hopi 
and Navajo superintendents, resulting in 
a proposed district 6 acreage of 631,194. 

On April 24, 1943, the Office of Indian 
Affairs approved the district 6 boundary 
lines proposed by Centerwall, as  so modi- 

70. T h e  metea nnd ho~lnds description of  
dirtrirt ti ,  as so defincd, is  s ~ t  out in pnra- 
graph 41 of the findings of fact nnd ia 

fied.:" I t  was therefore on that date that  
the lines within the 1882 reservation, 
utilized under administrative policy to 
segreyatr~ Hopis from Navajos, were first 
definitely fixed. 

Accordingly, in our view, i t  is those 
lines which must be regarded a s  defining 
the pnrt of the 1882 reservation in which 
Navajos were authorized to settle. Spe- 
cifically, the  Navajo Indian Tribe and all 
individual Navajos residing in the area 
on July 22, 1958, were authorized to  
settle in all parts of the reservation out- 
side of district 6 a s  defined on April 24, 
1940, and neither the Navajo Indian 
Tribe nor individual Navajos were au- 
thorized to settle within tha t  district a s  
so defined. 

Since no Navajos were authorized to  
settle within district 6, as  thus defined, 
we find and conclude that, on July 22, 
1958, the Hopi Indian Tribe, for  the com- 
mon use and benefit of the  Hopi Indians, 
had the exclusive interest in such area, 
subject to the trust  title of the United 
States. Therefore, pursuant to  section 2 
of the Act of July 22, 1958, this area is 
henceforth a reservation for  the Hopi 
Indian Tribe. A declaration to this effect 
is  included in the judgment entered here- 
in. 

This leaves for  determination the rela- 
tive rights of the Hopis and Navajos in 
tha t  part of the 1882 reservation lying 
outside of district 6 as defined on April 
24, 1943. 

By our holding tha t  the Navajo Indian 
Tribe, and all individual Navajos resid- 
ing in the reservation on July 22, 1958 
were settled therein by Secretarial ac- 
tion, we have rejected the Hopi conten- 
tion that  Hopis have the exclusive inter- 
est in tha t  part  of the  reservation now 
under discussion. 

It is  the further contention of the 
IIopis, however, tha t  i f  the court finds 
and concludes that  the  Navajos have ac- 
quired by Secretarial settlement, r ights 
and interests in any par t  of the reserva- 

d<*pirtml in the mnp which ia a port af 
this opinion. 
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tion, such rights and interests are  not ex- 
clusive as  to any part  of the reservation 
area, but a r e  co-extensive with those of 
the Hopi Indians, subject to  the trust  
title of the United States. 

The Navajos, on the  other hand, con- 
tend tha t  a s  t o  the reservation area in 
which i t  i s  found and concluded that  
Navajos have been settled:' the Navajo 
Indian Tribe, fo r  and on behalf of all 
Navajo Indians, has the exclusive right 
and interest therein, subject to  the t rus t  
title of the  United States. 

The Navajos advance a number of 
arguments in support of the contention 
tha t  the Navajo Indian Tribe, on July 22, 
1968, had the exclusive interest in tha t  
pa r t  of the 1882 reservation in  which i t  
has been found to have been settled. One 
of these i s  that, on July 22, 1958, the 
Navajos had actual exclusive use and 
occupancy of th is  area and, a s  used in 
the  act  of tha t  date, "exclusive interest" 
means exclusive use and occupancy. 

On July 22, 1958, a few Hopis were re- 
siding in tha t  par t  of the reservation now 
under discussion. In  addition, Hopis 
have continuously made some use of a 
large part  of t ha t  area fo r  the  purpose 
of cutting and gathering wood, obtain- 
ing  coal, gathering plants and plant 
products, visiting ceremonial shrines, and 
hunting. 

F o r  present purposes, however, we will 
assume that actual Navajo use and occu- 
pancy of the area was exclusive o r  was so  
nearly so as  to render Hopi use and occu- 
pancy de minilnis. 

Defendant's equating of "exclusive in- 
terest" with actual exclusive use and oc- 
cupancy finds no support in the Act of 
Ju ly  22, 1958. Section 2 of t ha t  Act, 
which provides the authority for  a ju- 
dicial determination of the issue, speaks 
of "exclusive interest" and not "exclu- 
sive use and occupancy." Had Congress 
intended to make actual exclusive use and 
occupancy the  sole test, it would have 

71. The Nnrnjon contenr\ thnt this a r m  ig 

larxer than thnt pnrt of the reservation 
I p m ~  ootsirlr of illstrict 6, R R  defined on 
April 24. 1013, hut wc lmrc found and 

been easy for  i t  to have so stated in the  
legislation. 

Actual use and occupancy of land, 
without more, has no connotation of 
rightful possession. A trespasser may 
have actual use and occupancy of land. 
Indians may obtain actual use and occu- 
pancy of reservation lands belonging to  
other Indians by just movinn in without 
any semblance or color of right. Or they 
may obtain such use and occupancy 
through invalid administrative action. 

Similarly, even though use and occu- 
pancy i s  rightful, the fact tha t  i t  is  ac- 
tually exclusive does not connote tha t  the  
exclusive nature of the use and occupancy 
is  rightful. Persons having the right to  
share lands with others may, by force 
o r  other illegal means, shoulder out the  
others and gain actual exclusive use. 

But  Congress was not interested in 
recognizing claims based on force or 
other illegal action. I n  section 1 of the 
Act of July 22, 1958, the 1882 reservation 
was  declared to be held in t rus t  for In- 
dians who had established rightful claims 
thereto, either by  virtue of the Executive 
Order of December lG, 1882, o r  by virtue 
of Secretarial settlement subsequent t o  
tha t  date. An indicated purpose of the  
litigation thereby authorized, a s  set  out 
in section 1, was to  determine the "rights 
and interests" of the parties, not the fact 
of actual use and occupancy of the lands 
in question. 

Another indicated purpose of the  liti- 
gation, a s  set out in section 1, was to 
quiet title to  the lands in t he  tribes or 
Indians establishing "such claims pursu- 
a n t  t o  such Executive order as  may be 
just and fa i r  in law and equity." Here, 
again, t he  authority was referenced to  
claims cognizable in law and equity. SPC- 
tion 2, a s  noted above, makes use of the 
term "exclusive interest," instead of "ex- 
clusive upe and occupancy." 

Defendant calls attention to a Com- 
mittee Report comprising a part  of the 

ronrlwlt~rl llmt no Nnvnjos were ~ r t t l e d  
by Swretnrinl action within district 6 
as s o  defined. 
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legislative history of the Act of July 22, 
1958,72 in which the Committee used 
these words : " * * * Because of the  
nature of the conflicting claims of use 
and occupancy interests. * * * " 

r151 We do not share defendant's 
view a s  t o  the significance of the quoted 
words. It is  t rue  tha t  the claims in ques- 
tion relate to use and occupancy. But, 
as even this excerpt indicates, the  claims 
must be of a kind which properly may be 
characterized a s  interests in land. An 
interest in land may be subject to  para- 
mount rightful claims, a s  in this case, 
where the claim of the United States was 
paramount prior to July 22, 1958. But, 
escept for paramount rightful claims, an  
interest in land is  one which is  enforce- 
able i n  court because i t  is  grounded on 
recognized principles of law. 

1161 The principle of law which must 
be applied with reference to the Navajo 
claim to  an  exclusive interest in part  of 
the reservation is tha t  prior rights con- 
tinue until lawfully terminated. On De- 
cember 16, 1882, a s  we have concluded, 
the Hopis obtained non-exclusive rights 
of use and occupancy in the &ire reser- 
vation. We have concluded tha t  the  
Navajos obtained no rights i n  the reser- 
vation a t  that  time and that ,  with imma- 
terial exceptions, their  only rights ac- 
quired by Secretarial settlement first 
came into existence in  1931. 

[I71 Hence the Navajo rights are  not 
exclusive as  to any part  of the  reservation 
unless the pre-existing Hopi r ights there- 
in were lawfully terminated. As we see 
i t ,  the  Hopi r ights could be lawfully ter-  
minated only by Congressional enact- 
ment, valid administrative action, or 
abandonment. Each of these possibilities 
will be explored later in this opinion. 

Defendant contends that  the Enabling 
Act of July 22, 1858, does not establish 
one criterion for  the IIopis arid another 
for  the Navajos. Accordingly, i t  is a r -  
gued, if proof of actual exclusive use and 
occupancy is  enough to establish that  the 
Hopis have a n  exclusive interest in par t  

of the reservation, it is enough to es- 
tablish that  the Navajos have the exclu- 
sive interest in the remainder. 

We have not held tha t  proof of exclu- 
sive Hopi use and occupancy of district 6 
is  enough to establish an  exclusive Hopi 
interest in the district 6 area. In addi- 
tion to exclusive Hopi use and occupancy 
i t  was also established that  they gained 
rights of use and occupancy therein (and 
in the entire reservation) by the  self-op 
erating effect of the December 16, 1882 
order. It was also established that the 
Secretary had not settled any Navajos in 
the district 6 area. 

A different criterion must be applied 
in evaluating the Navajo claim t o  a n  ex- 
clusive interest because their claim rests 
on a different foundation than tha t  which 
supports the Hopi claim. The Hopi claim 
t o  an exclusive interest i n  the district 
6 area rests on righta gained in 1885  
undiminished by subsequent Secretarial 
settlement of other Indians. The Navajo 
claim to an  exclusive interest in part  of 
the reservation must rest on rights gain- 
ed in 1931 and thereafter plus lawful ter- 
mination of pre-existing Hopi righta. 

We now proceed to consider whether, 
as t o  tha t  par t  of the 1882 reservation 
lying outside of district 6, the Hopi 
r ights of use and occupancy, acquired on 
December 16, 1882, were ever lawfully 
terminated. As  before indicated, this 
could only have been brought about by 
Congressional enactment, valid adminis- 
trative action, or abandonment. 

Turning first t o  Congressional enact- 
ments, i t  appears tha t  on several occa- 
sions the question was raised as  to wheth- 
e r  the Hopi interest i n  part  of the 1882 
reservation should be legislatively termi- 
nated. 

The first such occasion was in 1920, 
when the House Committee on Indian Af- 
fairs held hearings a t  Keams Canyon and 
Polacca, in the reservation, to investigate 
the conflicting claims of the Hopis and 
Navajos. The then Congressman Hayden 
inquired a t  this hearing a s  t o  whether 

72. 1I.It.Report No. 1042, 85th Cong. 2nd Sess., on S. 602 
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While the bill (S. 2734; H.R. 3178, 
81st Cong.) which was to become the 
Navajo-Hopi Rehabilitation Act of April 
19, 1950, 64 Stat. 44, was before the 
House Suhconimittee on Indian Affairs, 
the matter of d iv id~ng the 1882 reserva- 
tion was rIisc11ssed. Congressman Morris 
asked Theodore H. Haas, Chief Counsel 
of the Bureau of Indian Affairs, if Con- 
gress should attempt any settlement of 
the  issue in that bill. Haas replied: 
"I should recommend most decidedly 
against bringing in this difficult, extrane- 
ous issue which would cause the resent- 
ment and opposition of the Navahos and 
Hopis." 

i t  was advisable to "lay out a separate 
reservation for  the Hopi Indians, which 
will be theirs and free from further en- 
croachment from the Navajos?" Rohert 
L. Daniel, the Hopi School Superintend- 
ent  a t  Keams Canyon, indicated tha t  this 
would be desirable. No legislation of this 
character, however, resulted from this 
committee hearing. 

The Senate Committee on Indian Af- 
fairs held hearings a t  Keams Canyon, 
Toreva, Hotevilla, Oraibi (within the 
reservation), and Tuba City, Arizona, in 
April and May of 1931. Hopi Superin- 
tendent Miller and Navajo witnesses 
urged that a division of the 1882 reserva- 
tion be effectuated. But Congress took 
no action a t  that  time. 

While the Navajo Indian Reservation 
Act of June  14, 1934, 48 Stat. 960, was 
before Con~ress ,  the Department sought 
to include language which would have 
terminated IIopi rights in a large part  of 
the reservation. As stated earlier in this 
opinion, this language was finally with- 
drawn, and instead, there was inserted in 
section 1 of that  Act the words: " * * 
however, nothing herein contained shall 
affect the  existing status of the Moqui 
(Hopi) Indian Reservation created by 
Executive order of December 16, 1882. 

* * s  

The committee also had before it a let- 
t e r  from the Commissioner of Indian Af- 
fa i rs  recommending against inclusion in 

the pending bill of any provision dealing 
with the 1842 reservation boundary  pro^^- 

lem. No such provision was included in 
tha t  hill. 

During the years sub.requent to 1331 
there were numerous appropriation bills 
in which funds were appropriated fo r  the  
construction and maintenance of schools 
for  Navajo children. As previously 
stated, a number of these schools were 
built within the 1882 reservation, be- 
ginning with the school a t  Pinon, erected 
in 1935. Federal funds, appropriated by 
Congress, were also utilized for  the su- 
pervision of Navajo affairs and activi- 
ties, and the rendition of aid to Navajos, 
within the reservation area. 

The appropriation acts themselves, 
however, do not specifically mention a 
segregation of administration of Navajo 
and IIopi affairs in the 1882 reservation. 
Nor do any of them contain any declara- 
tion o r  other provision inilicating an  in- 
tent  to terminate Hopi rights. 

I t  therefore appears tha t  the only oc- 
casion during this entire period on which 
the  Congress legislatively dealt specifical- 
ly with the problem (the Navajo Indian 
Re~ervation Act of June  14, 1934), i t  in- 
serted a provision expressly disclaiming 
any intent to terminate Hopi rights ant1 
interests. As late as  1950, while the 
Navajo-Hopi Rehabilitation Act was nn- 
der consideration, the boundary matter 
was considered an open question not pre- 
viously resolved by Congress. 

We conclude tha t  Congress a t  no time 
enacted legislation desixnrd to, or h;i\ing 
the effect of, terminating Hopi r ights of 
use and occupancy anywhere in the 1882 
reservation. 

We next consider whether the Hopi 
r ights of use and occupancy, established 
on December 16, 1882, werc a t  :my time 
terminated by valid :~dministrative ac- 
tion. 

Since, with indicated immaterial evcep- 
t io t~s ,  no Navajos or other non-Hopi In- 
dians were settled in the reservation 
prior to February 7, 1931, there was no 
occasion prior t o  tha t  date for  adminis- 
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twtive action designed to terminate Hopi 
rights in any part of the reservation. I t  
is therefore not surprising that the rec- 
ord is  barren of any evidence that ;idnlin- 
istrative action of this kind was taken 
prior to 1931.73 

Bepinning on February 7,1931, ndmin- 
istrative officials followed a policy de- 
signed to  exclude Hopis, for the most 
part, from those parts of the 1882 reser- 
vation not immediately adjacent to their 
vtllages. A t  the outset i t  was soupht to 
acconq)lish this by legislation in the form 
of a provision in the bill which was to 
become the  Navajo Indian Reservation 
Act of 1934, describing the area of con- 
centrated Hopi population as  an exclu- 
sive Hopi reservation. Had this been ac- 
complished, the  IIopis would unquestion- 
ably have been legally ousted from the 
remainder of the 1882 reservation. 

But this way of effectu:ltinp the indi- 
cated administrative policy failed of 
realization when the Department of the 
Interior found i t  necessary to revise the 
language of the  proposed Navajo Indian 
Reservation Act. The rca f t~ r ,  adminis- 
trative efforts to exclude Yopis from 
parts of the reservation not immr~t1i;ttely 
adjacent to their villages, took the form 
of administrative regulations and prac- 
tices pertaining to land use. None of 
these adrniltistrative regulations and 
practices, however, with the possil~le ex- 
ception of the abortive effort to obtain a 
Secretarial order in 1941 defining areas 
of exclusive occuparlcy, were desipned 
to affect wh: \ l~vc~r  rights the IIopis then 
h;id in the eritire 1482 reservation. 

This is tst:~hlishrd t~eynnd question hy 
the reprcxntations repeatedly and con- 
sidcntlv made by departmental officials 
throughout this entire period, beginning 
on February 17, 1927. On that date 
Allnn G. Harper sul~mitted a plan of ad- 
niinistl-atiw ir~terrclittioriships between 
the Hopi and Navajo jurisdictinns. This 
pl:~n, which n.as npprovcd by the Commis- 

sioner on March 16, 1937, contains th is  
statement: 

" * " * This arrangement will 
be tentative until the definite bound- 
ary  of the Hopi-Navajo r e se i~a t ion  
shall have been determined. This 
arrangement is  established as  a mat- 
te r  of administrative expediency and 
convenience and shall not be con- 
strued in any way as  fixing an  official 
boundary between the two t rhes ,  o r  
as  prejudging in any way the bound- 
ary which is ultimately est:hlished." 

On 1)ecember 28, 1937, the Comrnis- 
sioncr signed and promu1~:rtcd n map de- 
fining land-management districts. In ad- 
vising Navajo Superintendent Fryer of 
this action, the Commissioner stated: 

"It is  understood, also, and i t  
should be clearly explained to the 
Navajo and the Hopi counsels [sic], 
that  a delineation of District 6 i s  not 
a delineation of a boundary for  the 
Hopi Tribe, but is  exclusively a de- 
lineation of a land-management 
unit." 

011 July 13, 1938, Commissioner Col- 
lier and six of his staff officials met with 
IIopi leaders a t  Oraibi, Arizona. The 
practice had by then already been estah- 
lished whereby Hopis could not go out- 
side of district 6, as then tentatively es- 
tablished, without first ohtaining a Gov- 
ernment permit. Commissioner Collier 
explained to the Hopis on this occasion 
that  the permit system was a part  of the 
grazing regulation procedure, zrtlding: 
"That has nothing to do with thc resrrva- 
tion boundary." At  anothrr point during 
this conference the Commissioner stated 
that  nothinp with regard to the plan for  
the administration of district 6, as  out- 
lined by him on that  occasion, " * * * 
pretleternlines or settles any thin^ with 
regard to thr  ultimate Hopi Tribal 
boundary. " * * "  

On April 24 and 25, 1939, four Hopi 
le:ltle~.s met with the Crmmissioner and 

nf t<* r  &I:IIY,~I R. 1997, in vipw of section 
4 (2.5 11.S.l'. $ ::!W,I) of the act of tha t  
,l:lle% 4 I S1:1t. 1.347. 
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the Interior ruled that  the proposed Sec- 
retarial order then under consideration, 
whereby the 1882 reservation would be 
divided into areas of exclusive Hopi and 
Navajo occupancy, would be contrary to 
the prohibitions set out in the 1918 Act. 

We a r e  in full agreement with this 
view. Moreover, we think the conclusion 
must be thc same whether the claimed ad- 
n~inistrative division of the 1882 reserva- 
tion rests on a formal departmental or- 
der  (which was sought but disapproved in 
1941, and never again sought), or on a 
course of official conduct from which such 
a division is  sounht to be implied.17 

(19-211 An Indian reservation con- 
sists of land validly set apar t  for  the use 
of Indtans, under the superintendence of 
the Government, which retains title to  
the lands. United States v. McGowan, 
302 U.S. 535, 539, 58 S.Ct. 286, 82  L.Ed. 
410. Where there is no statutory prohi- 
bition such as  tha t  here under considera- 
tion, the setting aside of a reservation 
may be effectuated by the  Secretary of 
the  Interior, since the  acts of the heads 
of departments a r e  the acts of the execu- 
tive. United States v. Walker River I r r i -  
gation District, 9 Cir.. 104 F.2d 334, 338. 

A t  the time the  Navajo Indian Tribe 
and individual Navajo Indians were set- 
tled in that  part  of the 1882 reservation 
lying outside district 6, a s  defined in  
1943, the Hopis already had rights of use 
and occupancy in tha t  part. Thus, ab- 
sent possible prior Hopi abandonment, t o  
be discussed below, the initial legal status 
of settled Navajos must have been that  
of Indians entitled to share, with the  
Hopis, in the use and occupancy of part  

77. Wr have in~lirntrd above our renlions 
for hrlievinc that there wne no rorlrw of 
offirinl nmrl~~r-t from whir+ nn intvntion 
to brinn nlront I I C ~  n reliult ro11h1 Iw irn- 
plied. nnrl t h t ,  in fnrt. uucl~ n rrsl~lt  
wonltl kw ronlrnry to  t l ~ v  rplwntwl nntl rx- 
prms r r l ~ r ~ . s ~ , ~ ~ t l l t i o ~ ~ s  of nut l~or izd  ofti- 
cinls. 

78. Expressing the snme view, the solicitor 
anid: 
" * Sinrr the rffrrt of nn ordrr 

crwtinp a r ~ 9 r r w l i o n  i@ to p i w  t l ~ r  Tn- 
d ims the use nncl orrup:lnry of  thr Innd. 
an order giving certnin Indians the use 

of the 1882 reservation. Had the Dcpart- 
ment thereafter sought to terminate all 
r ights of the IIopis in t ha t  part, thereby 
giving the Navajos exclusive rights thew- 
in, the result would have been to create a 
new resri-vation for  the exclusive use of 
Nava jos.78 

If such action mould not have created 
a new reservation for the Navajos, i t  
would a t  least have operated to add lands 
to  their existing contiguous Arizon:~ 
Navajo reservation. Either result would 
be  contrary to  the 1918 act. 

Defendant argues tha t  the  authority 
of the Secretary to  settle other 1ntiia11.; 
in the 1882 reservation was not ternll- 
nated by the 1918 act. With t h i ~  u e  
agree. But the question now under dis- 
cussion is  whether, a f ter  tha t  enactment. 
the Secretary could, in connection with 
his acts of settlement o r  otherwise, 
change the character of the 1882 reserva- 
tion to  the extent of terminating rights 
therein which the  Hopis had held since 
December 16, 1882, thus establishing the 
area as  one fo r  the  exclusive use of set- 
tled Navajos. We hold that  such a result 
was not administratively attainable af ter  
May 25, 1918.7@ 

Defendant also argues, in effect, tha t  
if the 1918 act  had been considered by the 
Congress to  have had the effect the  solici- 
tor attributed to  i t ,  "the Enabling Act, 
approved July 22, 1958, would not have 
submitted to  this court, a s  i t  did, the 
burden of hearing and determining all 
claims, including Navajo claims of set- 
tlement which are  grounded upon settle- 
ment uithin the Executive Order area 
af ter  May 25, 1918. * * * " 

79. Ih~frndunt'n ntntrnlent, on pngr 13 of 
his rt.oly I~rivf, thnt tlw 1018 nrt "l1:1s no 
npplirntion to r ~ i s t i l l p  rt~nrrvntions. pi-  

tlrrr those rrmtvd Oy Stntute or by Ex-  
ecutive Order," is in error. 
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Under thr  solicitor's ruling, and under 
our like ruling, the 1918 act is held to 
foreclose administrative termination of 
Hopi rights in any part  of the 1882 reser- 
vation, and establishment of exclusive 
Kavajo rights in part  of the reser- 
vation, a f ter  May 25, 1918. Congress did 
not know, when i t  passed the Act of July 
22, 1958, what rights, if any, the Hopis 
would be declared to hare in the reserva- 
tion, the extent to  which Navajo claims 
would be based on events af ter  May 25, 
1918; or the cxtent to  which Navajo 
claims, if established on the hasis of 
events suhsequont t o  that  date, would be 
held to  be joint or exrlusive in character. 
Thus the 1958 enactment represents no 
expression of Congressional opinion as  to  
the meaning of the 1918 act, or the effect 
i t  might have on the outcome of this case. 

[22] The second statute which has a 
bearing on the question now under dis- 
cussion, is  section 4 of the Act of March 
3, 1927, 25 U.S.C. § 398d. This statute 
provides that  changes in the  boundaries 
of reservations created by executive or- 
der, proclamation, o r  otherwise for  t he  
use and occupation of Indians shall not 
be made except by Act of Co,ngress, with 
the proviso that  the Secretary may make 
temporary withdrawals. 

In  his opinion of February 21, 1941, 
the solicitor relied upon this act, as  well 
as  the 1918 act, in ruling tha t  the Secre- 
tary was without power to  divide the 
1882 reservation into areas of exclusive 
Hopi and Navajo occupancy. I n  his 
opinion : 

"The proposed order would not 
only change the  boundaries of the 
1882 reservation but would also, in 
effect, create a Hopi Reservation 
where no reservation exclusively for  
the Hopis had previously existed. 
and would thus violate the prohibi- 
tion in the 1918 act against the crea- 
tion of any reservation within the 

80. Our rnling hrrrin thnt thc Iiopin hnve 
thr esrlnsirr intrrrst in thnt pnrt of the 
I % ,  rvscrvntiorl mnninting of district 6. 
nn ~lvfinq~l in 1!)13. dorn not run counter 
to 1 1 1 ~  ~ ;~~I~t . i tor 'n  quoted view. Our opin- 
ion as to this is  not predicated on WT 

limits of the State of Arizona except 
by act of Congress." 

Again, we are in accord with the views 
expressed by the solicitor. Had the de- 
partnlent, a t  any time after the 1927 
statute became effective, sought to termi- 
nate Hopi rights in part  of the 1882 
reservation, so tha t  such part  would be 
for the exclusive use of the  Navajo In- 
dian Tribe or individual Navajo Indians, 
the result would have been to  change the 
boundaries of the 1882 reserv:ltion by 
dividing i t  in two. In addition, there 
would have been, in effect, a change in 
the boundaries of the contiguous Navajo 
reservation, to include tha t  part  of the 
1882 reservation in which Navajos were 
granted exclusive rights. 

For the reasons indicated we hold tha t  
the Hopi rights of use and occupancy 
in that  part  of the 1882 reservation in 
which Navajos were settled were a t  no 
time terminated by valid administrative 
action, although after February 7, 1931, 
the Hopis were required to share equally, 
use and occupancy thereof, with Navajos 
validly settled in t ha t  par t  of the reser- 
vation. 

1231 Defendant argues, however, tha t  
even if the department was without au- 
thority and even if i t  acted in a tortious 
manner, the fact tha t  the department 
protected the Navajos in the exclusive 
use and occupancy of a large part  of 
the reservation, conferred upon the Nava- 
jos all the normal incidents of ownership 
which go with Indian title. Arguing 
from this tha t  the Hopis now, a t  best, 
have a claim against the  Government for 
a taking, defendant cites United States 
v. Shoshone Tribe, 299 U.S. 476, 57 S.Ct. 
244, 81 L.Ed. 360, 304 U.S. 111, 116, 58 
S.Ct. 794, 797, 8 2  L.Ed. 1213. Our atten- 
tion is specifically directed to this lan- 
guage in the latter opinion: " * * * 
for all practical purposes, the tribe owned 
the land." 

n~lrninilitrntivr nrtion pnrportinp to  tpr- 
n~int~te  existing Nnvnjo rights in that pnrt 
of the rrgvrvntion. I lnth~r ,  it is bnnrrl on 
thc fnvt t l~nt  no N I I V I I ~ I I H  were 8rt t l~d  
tht-rvin, nud hence n w c r  ncquirrd nnx in- 
terest in that part of the reservation. 
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The Shoshone Tribe of Indians of the 
Wind River Reservation in Wyoming 
sued the United States in the Court of 
Claims for  the breach of treaty stipula- 
tions, whereby the tribe had been perma- 
nently excluded from the possession and 
enjoyment of an  undivided half interest 
in the tribal lands. By the treaty of 
July 3, 1868, 15 Stat. 673, the Shoshone 
Tribe relinquished to the United States a 
resewation of 44,672,000 acres in Colo- 
rado, Utah, Idaho and Wyoming, and ac- 
cepted in exchange a reservation of 3,- 
054.182 acres in Wyoming. The United 
States agreed tha t  the territory described 
in the treaty would be "set apar t  for the 
absolute and undisturbed use and occupa- 
tion of the Shoshone Indians * * * 
and for such other friendly tribes or in- 
dividual Indians a s  from time to  time 
they may be willing, with the consent of 
the  United States, t o  admit amongst 
them." 

In 1878, acting upon the erroneous as- 
sumption by the Commissioner of Indian 
Affairs tha t  the Shoshones had consented 
t o  the  settlement of a band of the North- 
ern Arapahoes on the Wind River R ~ s e r -  
vation, tha t  band was brought t o  the 
resewation under military escort. The 
Shoshones immediately made known their 
opposition to  this arrangement, but the 
Indian Commissioner persisted in pro- 
tecting the Arapahoes in permanent resi- 
dence in  tha t  reservation. 

The agent on the reservation frequent- 
ly communicated to the Washington of- 
fice the protests of the  Shoshones, but 
there was nothing in return but silence. 
"Months lengthened into years," the Su- 
preme Court said (299 U.S. a t  page 48% 
57 S.Ct. a t  page 247). "and the signs 
accumulated steadily that  the Arapahoes 
were there to stay." Schools were built, 
irrigation ditches were dug, and in num- 
berlem ways the Arapahoes were officially 
treated a s  if they had equality of r ight 
and privilege with the Shoshones. 

On August 13, 1891, the  Commissioner 
officially ruled that  the Arapahoes have 
equal rights with the Shoshones to  the 
land in the  reservation. Both that  office 
and Congress thereafter dealt with the 

reservation and the two trihes as if the 
Arapahoes were there permanently and 
rightfully. In  time the Arapahoes came 
into exclusive possession of the eastern 
section of the reservation, pushing the 
Shoshones to the west. Finally, in 1927, 
an act was passed to make atonement for  
the wrongs of half a century by per- 
mitting the Shoshones to prosecute a 
claim for damages in the Court of Claims. 
Act of March 3, 1927, 44 Stat. 1349, 
Par t  11. 

The Court of Claims gave judgment for  
the Shoshones in the amount of $793,821.- 
49. Both the Government and the Sho- 
shones appealed. The Government did 
not contest the merits of the claim but 
only the amount awarded. 

I t  was in this context tha t  the court, in 
the first Shoshone case, 299 U.S. 476, held 
in effect that ,  by adopting the wrongful 
act  of a Government officer, the United 
States appropriated part  of the Shoshone 
reservation in 1878. As the Court of 
Claims had based the award on a sup- 
posed taking a s  of August, 1891, t h e  
cause was remanded for a redetermina- 
tion of damages. The Court of Claims 
then raised the award to $4,408,444.23, 
and this judgment was affirmed in 304 
U.S. 112, 57 S.Ct. 244. 

On the second appeal the only question 
presented was whether the Court of 
Claims erred in holding tha t  the right of 
the  Shoshone Tribe, which had been 
taken, included the timber and mineral 
resources within the reservation. The 
Supreme Court held tha t  i t  did, reject in^ 
the contention that  these resources be- 
longed to the Government. 

When the Supreme Court said, in this 
second opinion, a t  pnge 116, 68 S.Ct. a t  
page 797 that  " * * * for  all practical 
purposes, the tribe owned the land." i t  
was speaking of the rights of the tr ibe 
for  whom the reservation was set  aside-- 
there the Shoshones. It was not refer- 
r ing  to  rights acquired by a trespassing 
tr ibe with the tortious assistance of Gov- 
ernment officials. Thus the Shoshone 
case does not support the view that  be- 
cause the Navajos, in rightful occupancy 
of 1882 reservation lands through Secre- 
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tarial aettlemcnt, were thereafter secured 
in the exclusive use and occupancy of tha t  
land by the enforcement of an  invalid 
permit system, the Navajos thereby 
gained an exclusive interest in the land. 

Apart from this, there a r e  obvious sub- 
stantial distinctions between the Sho- 
shone case and our case. The Shoshone 
case was a su i t  for damages by reason 
of the taking of lands obtained by treaty, 
i t  was not a su i t  against t he  other tribe 
to quiet title t o  reservation lands. In 
the Shoshone case the Government had 
no right t o  settle any other Indians in the 
reservation without t he  consent of the 
Shoshones. Here the consent of the 
IIopis was not required in  order fo r  the 
Secretary to  settle Navajos in the 1882 
reservation. 

In the Shoshone case, i t  was the official 
position of the Government throughout, 
speaking administratively and legisla- 
tively, tha t  the Arapahoes had the right 
to use and occupy the reservation. Here, 
the Government has never taken the posi- 
tion tha t  the Navajos had the exclusive 
interest in any part  of the reservation. 
Exclusive Navajo use and occupancy has 
a t  all times been justified w l y  a s  a neces- 
sary grazing regulation, the  intent to  
affect Hopi r ights being officially dis- 
claimed time af ter  time. 

We conclude tha t  the  Shoshone case 
does not support defendant's position tha t  
the Navajos have gained an  exclusive 
interest in the 1882 reservation by Con- 
gressional o r  administrative action. 

This leaves for  determination the ques- 
tion of whether those Hopi rights were 
terminated by abandonment. 

Arguing tha t  the IIopis had no more 
than an interest tha t  depended for i ts  

81. " *  * t l ~ n  onlltr of  1873 nnd the 
nrt of C'IDIIXI-VSS <,f IS74 gnve to thr Riv- 
er Crows only tlhc r i ~ l ~ t  In T P S ~ ~ P  npnn 
the rrsrrrntion, so  s v t  npnrt by I ' ~ X P ( . I I ~ ~ Y P  
or,lt.r, nnql ,lill not cor1fi.r npon ~ I I V I I I  :iny 
drf i~~i te  t i t l ~  nr ~ ~ n r f i r l ~ l : ~ r  i n l r r ~ ~ t  in the 
Inncl. I t  wnn in t l ~ v  nntnre of n tw;rl~cg 
by s~lffrr:hurc or rt .>i~lv~~tinl  t i t l ~ .  ' 
1n nll snbsrqiltwt proclnrnntinns of the 
Prcsidwt whivl~ were rxtificd by nctn of 
Congrrss, the Rirrr ('rows were n w c r  
rccogniz~d ns I l n ~ i n ~  nn interest in th* 

existence on occupancy and use, defend- 
a n t  contends tha t  the Hopis lost this 
possessory r ight  by failure to  exercise 
it, prior to  o r  af ter  the settlement of 
Navajos. 

In support of this argument defendant 
relies on tha t  part  of the opinion in The 
Crow Nation v. United States, 81 Ct.Cln. 
238, 278, which is  set out in the margin.R1 

Defendant states tha t  this decision has 
been modified by subsequent Supreme 
Court opinions clearly establishing the 
rule tha t  title to executive order reserva- 
tions carries with i t  all the incidents of 
ownership. I t  contends, however, tha t  
Indian title to an  executive order area i s  
i n  the nature of tenancy by sufferance, 
citing IIynes v. Grimes Packing Co., 337 
U.S. 86, 103, 69 S.Ct. 968, 93 L.Ed. 1231. 

We have already stated in this opinion 
and in our prior opinion, tha t  r ights un- 
der an  unconfirmed executive order 
reservation a r e  not vested, and a r e  in the  
nature of a tenancy by sufferance. But 
this does not answer the question of 
whether, under the  facts of this case, t he  
failure of the Hopis t o  occupy and use 
all of the 1882 reservation, as distin- 
guished from Government action, op- 
erated to terminate their  non-vested right 
t o  do so, accorded to  them by the Ex?cu- 
tive Order of December 16, 1882. 

There is  nothing in the facts or law of 
t he  Crow Nation decision t o  support the 
view that  such non-user by the  Hopis 
brought about a termination of such 
rights. I n  that  case i t  appears that  on 
July 5, 1873, t he  President had ordered 
tha t  a tract  of land, consisting of 23,000.- 
00n acres, situated in the Territory of 
Ihkota ,  be se t  apart  a s  a reservation for  
the  Gros Ventres, Piegans, Bloods, Black- 

nrrn so  H P ~  npnrt hy this Excrntivr? or- 
dcr of 1S73. I t  wna sin~plg n lirrnsp or 
pvrnlissiun rnntwl  111' the (:ovrrnnlvnt 
whidl rol~ld he mitl~~lrawn nnd rrnsrd to  
ruist v-lrvn t 1 1 ~  Itirer Crown returned to  
t l ~ c  ('row N:~tion Rcscrr:~tion. The ET- 
wntive or,lvr rFXCI'VPS to tlte Prrs id~nt  
the rigljt to put other Intlinns 011 tbc? 
resvrvntinn nnd this rollld not be donr if 
a stntutory titlr, ns tennnts in comnlou. 
was given to these five tribes alone." 
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comparatively small area immediately ad- 
joining their  mesas. * * * " 

During all of these years the  Govern- 
ment, while failing to  protect the Hopis 
from the  Navajos, was urging the Hopis 
to come down off of the mesas.Re De- 
spite this lack of protection Government 
officials more than once chided the Hopis 
for  clinging to the mesa tops. I n  his re- 
port  of June  22, 1914, Crane in effect 
stated that  the Hopis were to  blame fo r  
their  troubles. Whereas the Navajos had 
an  "industrious pushing nature," Crane 
observed, the Hopis, through indifference, 
timidity or superstition, persistently 
clung t o  the mesas. 

I n  his report of June  6, 1916, Traylor 
placed much of t he  blame fo r  Navajo en- 
croachments upon territory "rightfully" 
belonging to  the Hopis, upon the  Hopis 
themselves. He characterized the  Hopi 
as "the most pitiable and contemptible 
coward who now lives upon the face of 
the earth." 83 

I n  the  late 1920's and early 1930's the  
Hopis, overcoming their fears of the 
Navajos, and yielding to the constant 
urging of Government officials, began to 
come doyn off of t he  mesas and spread 
beyond their  previous area of occupan- 
cy." 

On January 16, 1928, Miller reported 
t h a t  during the  previous year : 

" * the  Hopis have spread 
ou t  so  much, and we  have located so 
many so f a r  afield-and a t  such dis- 
tances from their  m e s a e i n  new ter- 

82. A s  early a s  January,  18R6. Thomas V. 
Keam had recommended to  t h e  Commin- 
nioner of Indian Affnirs tha t  the Hopifl 
he encouragrd to  move down off of t l l r ir  
mesa tops  t o  t h e  nearby valleys s o  thn t  
they would be closer t o  their  fa rms  and 
sources of water. T o  ansist in thin, i t  
wan his sugprstion thnt  the  Governmrnt 
supply the  Hopin with building mnterinls 
t o  enable tlwm to  hnild wood homes in  
place of thrir  adohe pueblo dwr l l in~s .  
T h e  Governmrnt n c w p t ~ d  this  nuggrstion 
and t h e  first two Hopi fnmilies moved 
down off of the  mesns in 18,W. 

83. Trnylor added: 
"Were he otherwise than the w w a r d  

thn t  he In, be would prefer to  die fight- 

ritories, that additional friction and 
mi~unde r~ tand ing  h.zs developed, and 
more determined opposition from the 
Navajos has been encountered. 
* * **, 

On July 12, 1930, Agricultural Exten- 
sion Agent A. G. Hutton reported that, 
"the Hopi is crowding into territory 
tha t  has been used entirely by the  Nava- 
jos in the past. * * *" 

On July 25, 1930, Field Representative 
H. H. Fiske reported tha t  the efforts of 
the Government over a long period of 
time to induce the Hopis to move down 
from the mesa villages was resulting in 
some gradual but increasing success. 

But now that  the Hopis, who had previ- 
ously been labeled cowards fo r  not com- 
ing down off of the  mesas, saw fit to do 
so a t  Government urging, they were of- 
ficially labeled "aggressors" and "tres- 
pwsers" for  doing so. In  h is  report of 
July 25, 1930, Fiske stated tha t  now the 
Hopis rather than the Navajos, were the 
aggressors. In  their  report of Novem- 
ber 20,1930, H. J. Hagerman and Chester 
E. Far is  agreed with the view which had 
previously been expressed by Miller, Hut- 
ton and Fiske tha t  most of the then- 
current "trespassing" was by the  Hopis 
rather than the Navajos. 

After the official settlement of Navajos 
i n  the 1882 reservation, t he  failure of the  
Hopis to  make substantial use of t he  area 
beyond district 6 was not due to a lack 
of desire o r  a disclaimer of r ights on 
their part. It was due to  the fact  tha t  

ing rnther than t o  snr rendr r  the  re- 
Ronrres of his terri tory to  nn enemy." 

84. There  hnd appnrently h ~ r n  some sub- 
stnntinl expnnnion of the  IIopis a 8  enrly 
an 1917. Speaking of this  period, Asdan- 
nn Tnedrsl~kidni, n ninety-yr-nr-old Nnvn- 
jo womnn, trntifird thnt  about this  time 
she nod h e r  fnlnily had hren living in  
tho reserrntion near Benutif111 Mountnin. 
a h e r n  th rv  11nd dewloped n spring. She  
testified thnt  th rn  we  "henrd the rumble 
of  the Hopi boes." ns t h e  lntter  began de- 
veloping little f a r m s  in the nren. S o  she 
nu,l l ~ e r  family move11 across L)innebito 
wnsll. 

HEALING v. JONES 
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the Office of Indian Affairs, through i t s  
grazing regulations and associated per- 
mit system, was exerting the power of 
the Government to prevent any Hopi ex- 
pansion into the area into which Navajos 
by then were solidly entrenched. 

The administrative exclusion of Hopi 
Indians, without their  approval and 
against their wishes, from that  part  of 
the 1882 reservation lying outside of dis- 
trict 6 was, for  the reasons already stat- 
ed, a t  all times illegal.85 The Office of 
Indian Affairs was aware of this bccause 
the solicitor's opinion of February 12, 
1941, reconfirmed by the acting solicitor's 
opinion of June  11, 1946, 59 I.D. 248, so 
advised. Yet the exclusion practice con- 
tinued year af ter  year and was, in fact, 
intensified. 

But despite this obstacle over which 
the Hopis had no control, they continued 
t o  assert their  r ight t o  use and occupy 
the area from which they were barred. 

A t  a Senate subcommittee hearing held 
a t  Keams Canyon in May, 1931, the Hopi 
tribal delegates insisted tha t  the  1882 
reservation should be for  t . e  exclusive 
use of the Hopis and tha t  all Navajos 
should be moved out. 

On August 6, 1932, a conference of 
sixty-eight Hopis, meeting a t  Oraibi, 
Arizona, protested against the inclusion 
in the Navajo Indian Reservation Act 
then under consideration, of a proviso 
which would have given the  Secretary of 
the Interior authority to determine and 
set  apart  f o r  the exclusive use of the 

85. Pr r t in rn t  Iwrr in the  following com- 
ment. ~ I O ( . I I I I I P I I ~ P ~  by o ther  inst l~n( '~ 's  nf 
illegal G o \ < , r n n ~ m t n l  rule on page 309 
of t l ~ e  II :~~rtl l~ook of  Prdernl  1ndi:ln 1 ~ 1 w  
by Fr l ix  S. C'olwn, puhlinhed in 191.5: 

"Tribal possrwory right in trihnl Innd 
requires ~ r o t r c t i o n  not  on1.v ng:rinst 
private pnrt irs  but ngninnt n(ln~inistrntivc. 
officers neting witl~orlt 1 ~ g n l  nnthority and 
ngninst r ~ r r s o n s  p t ~ r l ~ o r t i n g  to  nct \vitll 
the  permission of such ofiicers. * * " 

86. This wnn one of mnny instnnrrs in  
which the IIopis, in ndditiou to chiming 
nll of the 1 8 3  r r s ~ r r : ~ t i o n .  n l ~ o  Inill rlninl 
to  vnnt n r w s  l11.yor111 tlmt r~w*rvi l t io r~ .  
Tlreve so-cnllcd "troditionnl" c lu i~us  are 

Hopis, only a portion of the 1882 reser- 
vation. 

On February 13, 1933, Otto Lomavitu, 
then President of the Hopi Tribal Coun- 
cil, wrote to Hopi Agency Superintendent 
Miller, asserting Hopi r ights to the 1882 
reservation "though occupied by the 
Navajos." 

A t  a special meeting of the Hopi Tribal 
Council, held a t  Oraibi on October 5, 
1937, a resolution was passed to  the effect 
that, for  several stated reasons, the land 
management districts should not be rec- 
ognized. One of these reasons was tha t  
" * * * the Hopi people have not con- 
ceded any par t  of their  reservation to  
the Navajos." 

At  a conference between Commissioner 
Collier and fifteen Hopi Tribal Council 
members and four Hopi chiefs, held a t  
Oraibi on July 14, 1938, the statement 
was made for  the  Hopis tha t  they con- 
sidered the Navajos on the reservation a s  
trespassers, tha t  the entire 1882 reserva- 
tion belonged to  the Hopis, and tha t  to 
prevent any misunderstanding as to  this 
the  1882 boundary lines should also be 
made the boundary lines of district 6. 

On April 24 and 25, 1939, four Hopi 
leaders met in Washington with the Com- 
missioner, a t  which time the  Hopis pre- 
sented a map showing the "sacred area" 
tha t  the Hopi people desired. The map 
showed an  area much larger than the 
1882 reservation. But the  Hopis also 
=ked, as  a bare minimum, tha t  they be 
recognized a s  having exclusive rights in 
the entire 1882 reservation.86 

explnined, an Dr.  Hnrold S. Colton re-  
portrd to n Sennte u~~brornmittee on hlny 
20, 1931. hy n drnirr  on the par t  of so- 
cnllrd "orthodox" IIopis to  own or  rontrol 
the  l~o ly  plncm and shrines where groups 
of 1Iopis llnd wordripped for centuries 
p s t .  

'lllcrse  shrine^ nre  found from Nnvnjo 
hl<wntnin t o  the Little Colorndo, nnd 
from the Snn Frnnrisco Mountains to  the  
L~~cli i~clrukns.  T h e  IIopi village of IIote-  
villa. hnring i t s  position upon a n  anrient  
etone re<wrd in the  posnrasion of the vil- 
lage chiof, appurently claimed the Nor th  
A n ~ r r i r n n  mnt inrn t ,  from ocean t o  ocmn. 

\\'Me thrsc  clnims t o  a n  extended a r e a  
were based on l lop i  trndition. the fac t  
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Early in 1942, the Hopis s o u ~ h t  t o  
make a test case out of their disagree- 
ment with the practice of denying per- 
mits to district 6 Hopis for use of lands 
outside of district 6. At tha t  time they 
submitted 105 applications by Hopi stock- 
men for  grazing permits on range lands 
outside of district 6 .  Navajo Superin- 
tendent Fryer returned a11 of these appli- 
cations "without action" on February 
27, 1942. 

Byron P. Adams, then Chairman of the 
Hopi Tribal Council, approved the Cen- 
terwall report of July 29, 1942. Tha t  
report contained the  statement tha t  the 
setting aside of a land management unit 
for  the Hopis does not create a reserva- 
tion boundary and tha t  the Hopis would 
remain entitled to  all beneficial use, in- 
cluding the right to  any proceeds, within 
the remainder of the 1882 reservation. 

Commissioner Collier met with Hopi 
leaders a t  Oraibi on September 12, 1944, 
a t  which time the Hopi claims to the en- 
t i re  1882 reservation were once more 
aired. 

In  April, 1945, the Hopi chiefs of the 
Second Mesa in the 1882 reservation pro- 
tested to Senator Burton K. Wheeler 
against the fencing of district 6. A t  a 
meeting held on November 6-7, 1945, a t  
the  Tareva Day School, in the reserva- 
tion, Hopi leaders in effect told officials 
of the Office of Indian Affairs tha t  the 
Hopis continued to  claim the  1882 reser- 
vation lands outside of district 6. 

Perhaps these Hopi claims subsequent 
to  the settlement of Navajos would have 
been even more persistent and vehement 
had i t  not been for  the constant assur- 
ances given to  them by Government of- 
ficials, that their exclusion from all but 
district 6 was not intended to prejudice 
the merits of the Hopi claims. 

tlmt rlnima lmsr~l  on nnr-imt ritrn wrra 
mntle wnn by no m w n a  nnir l~~r  with the 
IIopin. It  wna romnlon for Indinn trihrs 
t o  rlnirn. on nnch gro11n0s. nn nrtn of  
lnnd m u c h  Inrwr thnn tlwir rwrrrntiona. 
Atl n nmntter nf fnrt  the hrrnn~lnr?. d:mimrd 
by the Nnr:mjos a t  one time exten~led t o  

It i s  true that ,  a s  a practical matter, 
the entirely valid settlement of Navajos 
in the part  of the 1882 reservation out- 
side of district 6, even without the illegal 
restraint which the Government placed 
upon the  Hopis, would have greatly lim- 
ited the amount of surface use the Hopis 
could have made of the outer reaches of 
the reservation. Though Hopi and Nava- 
jo rights of use and occupancy were 
equal, members of both tribes could not 
physically utilize the same tract  a t  the  
same time. This was a hazard to  which 
the Hopis were a t  all times subject he- 
cause of the authority reserved in t he  
Secretary to settle other Indians in the  
reservation. 

But without such Governmental re- 
straint  and without Navajo pressure in 
becoming joint occupants there would 
unquestionably have been a substantial 
movement of Hopis into the area outside 
of district 6, which they presumably 
would have still been using and occupy- 
ing  on July 22, 1958. Moreover, with o r  
without such restraint, the Hopi r ights 
in subsurface resources were not affected, 
either as  to legal standing or practical 
opportunity to  exploit.s7 

1261 Defendant calls attention to Ar- 
ticle I of the Hopi Constitution, adopted 
by the Hopis on October 26, 1936, and 
approved by the Secretary on December 
19, 1956. It appears to  be defendant's 
view that  Article I of that  Constitution 
amounts to  a voluntarily accepted limita- 
tion upon the jurisdiction of the Hopi 
Tribal Council, confining such jurisdic- 
tion to  the area of the Hopi villages 
and such other lands as  might be added 
thereto by agreement with the Govern- 
ment and the Navajo Indian Tribe. 

In his opinion of February 12, 1941, 
the  solicitor relied upon this and two 

HEALING v. JONES 
C l t r n a  2 1 0  I,',S!!rtp. 1 2 5  ( 1 9 6 2 )  

other provisions of the Hopi Constitution 
i t q  requiring disapproval of the proposed 
Secretarial order dividing the 1882 reser- 
vation into areas of Hopi and Navajo ex- 
clusive occupancy.R~ 

We agree with the solicitor's conclu- 
sion. The Hopi Constitution does not 
itself provide an affirmative foundation 
for the Hopi claim to an  interest in the 
entire reservation. I t  does, however, 
negate the contention tha t  the Hopis had 
ab:tndoned o r  otherwise surrendered their 
asserted rights therein. 

We therefore conclude tha t  neither be- 
fore nor af ter  the Secretarial settlement 
of Navajos, did the Hopis abandon their 
previor~sly-existillg r ight to use and oc- 
cupy that part of the 1882 reservation in 
ahich Navajos were settled. 

For  the reasons stated above, Hopi 
rights of use and occupancy in that  part  
of the reservation were not terminatefl 
hy Congressional enactment, administra- 
tive action, o r  abandonment. This would 
appear t o  require the  conclusion tha t  the 
Navajo Indian Tribe does not have an 
exclusive interest in the part  of the res- 
ervation in which i t  has b&n settled, 
but has only a joint, undivided, and equal 
interest therein with the Hopi Indian 
Tribe. 

1271 But  defendant points out that, 
unless the Navajo Indian Tribe is  held 
to have an exclusive interest in tha t  part  

88. S w  note 4R ~ I I O V C ,  nt thr cud of n - l ~ i r l ~  
t l ~ i s  pnrt of  1111: solicitor's opinion is 
quoted. 

of the 1582 reservation lying outside of 
district 6, i t  will not bt. powible in this 
action to completely divide the reserva- 
tion between Hopis and Navajos. Argu- 
ing that  i t  was the purpose of Congress 
in passing the Act of July 22, 1958, to ob- 
tain such a division of the reservation, 
defendant urges us to fulfill this purpose 
by declaring tha t  the Navajos have such 
an  exclusive interest. 

I t  was indeed the hope and prob:tbly 
the expectntlon of the Congressional 
sponsors of the legislation that this liti- 
gation would result in a clear-cut division 
of the reservation, leaving no undi4posed 
issues.H9 Thus, a t  the hearing on June 
18, 1958, before the Howe Committee on 
Interior and I~lsular  Affairs, held on S. 
692 and H.R. 3780, the then Congressman 
Udall stated tha t :  " * * * i t  is either 
a matter of Congress attempting to deter- 
mine the boundaries which would be an  
impossible situation, o r  having a judicial 
determination." e0 

But the fact that  Congress hoped and 
expected tha t  this litigation would put 
an  end to  the Navajo-Hopi controversy 
does not warrant the court in disregard- 
ing  facts and law which dictate a differ- 
ent result. Congress appreciated this, as 
revealed by the language of the 1958 act, 
and i ts  pertinent legislative history. 

The act  places no mandatory duty on 
this court to accomplish a complete divi- 
sion of the reservation, a s  between Iiopis 
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and Navajos. Lands, "if any," i n  which 
the  Navajo Indian Tribe o r  individual 
Navajo Indians are  determined to have 
an  exclusive interest a r e  henceforth to 
be a par t  of the Navajo Indian R e s e ~ a -  
tion. Lands, "if any," in which the 
Hopi Indian Tribe, including any Hopi 
village o r  clan thereof, o r  individual Hopi 
Indians a r e  determined to  have an  ex- 
clusive interest a r e  thereafter t o  be  a 
reservation for  the Hopi Indian Tribe. 
Bu t  there is  no direction tha t  all reserva- 
tion lands must be classified a s  exclusive- 
ly Navajo o r  exclusively Hopi, or tha t  
lands which were neither exclusively 
Navajo o r  Hopi must nevertheless be dis- 
tributed to  one tr ibe o r  the  other. 

This goal could have been realized if 
the  bill had been enacted in i t s  original 
form. Section 2 of the bill, a s  intro- 
duced, provided that  : 

" * * (1) any lands in which 
the court finds that  the Navaho Tribe 
o r  individual Navahos have the  ex- 
clusive interest shall thereafter be 
a part  of the Navaho Reservation, 
(2) any lands in which the  court 
finds tha t  the Hopi Tribe, village, 
clan, o r  individual has the  exclusive 
interest shall thereafter be a reser- 
vation for  the Hopi Tribe, and (3) 
any land5 in which the Navaho and 
Hopi Indians have a joint o r  undi- 
vided interest shall become a part  of 
either the Navaho or the Hopi Reser- 
vation according to  the court's deter- 
mination of fairness and equity. 
0 0 0 1 1  

Referring to  section 2, as i t  was then 
worded, Hatfield Chilson, Assistant Sec- 
retary of the  Interior, made this comment 
t o  Congressman Clair Engle. Chairman 
of the House Committee on Interior and 
Insular Affairs, in a letter dated Febru- 
a r y  26, 1957: 

" * * This provision will as- 
sure tha t  one or the other of the 
tribes mill have administrative juris- 

91. Pngr  5 of IIonae R r p n r t  No. 3013. 
S5th Cong., 2nd Ses~ . ,  dntrd J u n e  23. 
l0&q, t o  a m m p n n y  S. 692, KWlr C ( ~ E . .  
(which hernme the Act of Ju ly  22, 195S). 

diction over the land in the future, 
without prejudice, however, to the  
undivided interests." 01 

The department thus recognized tha t  
the court might find that  some reserva- 
tion lands were held jointly rather than 
exclusively by one tr ibe o r  the  other. 
But  since the bill, in i t s  original form, 
provided fo r  the distribution of jointly- 
held lands as well a s  exclusively-held 
lands, a complete division of the reserva- 
tion would nevertheless have been at- 
tained. The distribution of the jointly- 
held lands, if any were found to  be so 
held, would have been in the nature of a 
judicial partition of lands then vested by 
reason of the  t rus t  declaration under the 
first section of the act. 

But then i t  was decided t o  delete the 
provision which would give the  court 
power t o  distribute jointly-held land. 
This was accomplished by amending the 
bill to  strike the  third numbered clause 
contained in the  above-quoted part  of sec- 
tion 2 of the bill. The request fo r  this 
revision came from the department, in a 
letter from Chilson t o  Honorable James 
A. Haley. Chairman of the subcommittee. 
The reason given for  this deletion was 
a s  follows : 

" * * The purpose is  to  leave 
for  future determination the ques- 
tion of tribal control over lands in 
which the Navahos and Hopis may 
have a joint and undivided interest. 
The two tribes feel tha t  this question 
cannot be adequately resolved until 
the nature of their  r ights is  adjudi- 
cated, and tha t  the question is p r o p  
erly one fo r  determination by Con- 
gress rather than by the courts. We 
agree with tha t  position. Until the  
nature of the respective interests i s  
adjudicated i t  is difficult to  d e t w  
mine whether any par t  of o r  interest 
in the lands should be put under t he  
exclusive jurisdiction of either 
tribe." 9% 

92. Pnge G of House Report  No. 12142 
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It thus appears tha t  the reference April 1, 1957, while H.R. 3789, 85th 
to "joint and undivided" interests was Cong., was under consideration: 
omitted not because the court was to  be 
precluded from finding such interests. " * * * The very fact that  the  
Rather, i t  was because of the  feeling tha t  sentence now Proposed t o  be  deleted 
if joint and undivided interests were is in the bill assumes that there must 
found to exist, the court ought not to be  be1 possibly a t  least, some land in 
given the fur ther  duty, under the deleted which these two organizations have a 
clause 3, to distribute such lands be- joint Or undivided interest. If  the 
tween the  two reservations, "according COU* i s  to  proceed upon the basis 
to the court's determination of fairness of exclusive occupancy, then how can 
and equity." 

In Chilson's letter of March 19, 1957, 
the reason given why th is  additional 
function should not be placed upon the 
court was tha t  the two tribes felt that, 
as to any joint and undivided interests 
found to exist, t he  question of a parti- 
tion o r  other disposition thereof "is p r o p  
erly one for  determination by Congress 
rather than by the  courts." 03 

In  commenting upon this amendment, 
Perry W. Morton, Assistant Attorney 
General, told the Senate Committee on 

93. An explnnntion a s  to  why the pnrtiea 
and the  Department thought i t  worlld he 
better  f o r  Congress, rathrr*thnn the 
court, t o  distribute lands found to hr hrlcl 
jointly, was made hy Lewis Siglrr. I p g -  
ialntive Division. Offire of the  Soliritor, 
when he npprnrrd before the Housr  Com- 
mittee cons id~r ing  1I.R. 3789, K5th Pong.. 
a t  n bearing held on April 2. 1957, a s  
follows: 

"Under the  Depnrtmrnt'a present posi- 
tion, thn t  is, the Soliritor's opinion of 
1946, those rights a r e  now ventrrl in the  
Hopi Tribe, and in individunl Nnvnhos 
jointly. T h n t  mny o r  map not  be n cor- 
rect conclusion ns  R mat te r  of Inw. T h e  
Nnvnho Tribe, ns  I untlrrstand it, is now 
differing with thnt  position, nnd nsnrrt- 
inp thnt  the  rights a r c  not  in t h r  in~lividu- 
nl Nnvnhos, hut  a r e  in the tr ihr .  T h e  
nopis ,  however, a r e  still insisting thnt  
whntevcr rights there a r e  nre  in the in. 
dividunl Nnvnhoa, rn thr r  thnn t h r  trihe. 
So  tha t  i s  one of tho insurn still in dis- 
purr. 

"Brrnuse of thnt  dispnte, nnrl hrrnusr i t  
i s  poqqihle t h a t  the  conrt  might nm;tre 
lnir l  'he 811rfnre to  one g r w p  n ~ u l  the 
n~rbs~irtnee t o  n n o t h ~ r  group, a r  prlrpoae 
omitling this nPntrncr whir,h w o ~ ~ l l l  (lefine 
whnt  hnppens t o  the  lnnda in whirh there  

there be a joint or undivided inter- 
est?" 94 

The applicable facts and law of this 
case do not permit of a declaration tha t  
one tribe or the other has the exclusive 
interest in all of the  1882 reservation; 
o r  tha t  all of the 1882 reservation i s  di- 
visible into areas of exclusive interest 
for one tr ibe o r  the other. The only par t  
of the reservation which may be, and 
herein is, so classified is  the  district 6 
area, as defined on April 24, 1943, the  
Hopi Indian Tribe having the  exclusive 
interest therein. As to the remainder of 

a r e  joint interesta. if tha t  happens to  be 
the  end result. 

"I ehould indicate thn t  was the  mug- 
grst ion of both Mr. Bopdm a s  a repre- 
scntntive of the Hopis. nnd Mr.  Lit tr l l  
a s  a repre~entn t ive  of the Navahos. thnt  
if there  ~ h o n l d  be aurh joint interest  
adjudicated, then Congress ought t o  take 
another the  joint look interests. a t  i t  to decide where t o  pu t  

"I should indicate, in all fairness, thnt  
both the Nnvnhos and t h r  ITopis, I think, 
will c o n t ~ n d  there  a r e  no  joint interests, 
they a r e  exclusive one wny or  the other. 
B u t  yon rnnnot rule ou t  the  possibility 
there  will be a decision of joint interest." 

94. Lrwis Siglrr  of the solicitor's offire, np- 
penring before the I I o w e  Committee on 
April 15. 1957, also ndvisrd of the  pon- 
~ ih i l i ty  thnt  the  conrt  might find some 
joint-user. I l e  told the committee: 

"If the courts  deridr, of course. t h a t  
t h r r e  a r e  rxrh~s ivc  rights in either group, 
t h r n  the  two sentences thnt  a r e  left in 
the bill will tnke cnrn of it. I t  is only 
in the evrnt  there  in this  split ownernhip 
ndj~~rlicnted thnt  the feeling wntl Congrrm 
o n g l ~ t  to  take a look n t  the nntnre of tha t  
nplit ownership hefore i t  decided which 
tr ibe would get  the  control" 
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the reservation, the Hopi and Navajo In- 
dian Tribes have joint, undivided, and 
equal interests a s  to the surface and 
sub-surface including all resouwen, ap- 
pertaining thereto, subject t o  the t rus t  
title of the United States. 

It is  just and f a i r  in law and equity 
tha t  the rights and interests of the Hopi 
and Navajo Indian Tribes be determined 
in the manner just stated, and that the 
respective titles of the two tribes in and 
to  the lands of the 1882 reservation be 
quieted in accordance with tha t  deter- 
mination. 

I t  has been the consistent paqition 
of the defendant throughout this suit 
that the Navajo Indian Tribe has the ex- 
clusive interest in all of the 1882 reserva- 
tion lying outside of the  area described 
on page 2 of Pre-Trial Order No. 2. In  
that  pre-trial order he also took the posi- 
tion tha t  "No other interests were as- 
serted" by defendant than those de- 
scribed. During the pre-trial hearing 
which led to  the entry of Pre-Trial Order 
No. 2, counsel for defendant twice stated 
tha t  defendant made no claim to  a joint 
interest in any part  of the reservation. 

[28]  In  our view, however, this dis- 
claimer of any Navajo joint interest, does 
not preclude this court from judicially 
determining that  the Navajo Indian 
Tribe has a joint interest in a part  of 
t he  reservation, as  we have concluded, 
i f  the facts and law warrant such a de- 
termination and do not permit an adjudi- 
cation that the Navajo Indian Tribe has 
a n  exclusive interest in such part. 

Conclusion 
Under the judgment being entered 

herein ahout one quarter of the  1882 
reservation, consisting of district 6 as 
defined in 1943, will be completely re- 
moved from controversy, having been 
awarded exclusirely to the Hopi Indian 
Tribe. As to  the remainder of the reser- 
vation, the facts and law, as  herein deter- 
mined and applied, and our lack of juris- 

diction to partition jointly-held landq, 
preclude n conrplete resolution of the 
Hopi-Navajo controversy. 

Rut even as  to this remaining part  of 
the reservation in which the two tribes 
are  herein held to have joint, undivided 
and equal rights and interests, the juda- 
ment will have the  effect of narrowing 
the controversy. A t  least three crucial 
questions which hare heretofore hamper- 
ed a f a i r  administration of this part  
m a joint reservation, or a division there- 
of by agreement or Congressional enact- 
ment, have now been settled. No longer 
will i t  be tenable for  the Hopis to take 
the  position that no Navajos have been 
validly settled in the  reservation. No 
longer will i t  be tenable for the Navajos 
to  take the position that  they have pained 
exclusive rights and interests in any part  
of the reservation. No longer will there 
be uncertainty as  to the boundaries of 
the area of exclusive Hopi use and oc- 
cupancy. 

I t  will now be for  the two tribes and 
Government officials to  determine wheth- 
er, with these basic issues resolved, the 
area lying outside district 6 can and 
should be fairly administered a s  a joint 
reservation. If  this proves impracticable 
or undesirable, any future effort to  parti- 
tion the  jointly-held area, by agreement, 
subsequently-authorized suit, o r  other- 
wise, will be aided by the determination 
in this action of the present legal r ights 
and interests of the respective tribes. 

In  the course of this opinion i t  has 
been necessary to say some unkind things 
about the activities of the Navajo In- 
dians in the reservation area in years 
long past. We wish to  make i t  clear that  
the record contains nothing concerning 
the conduct of t he  Navajos in this area 
in recent years with which they can be 
reproached. They as  well a s  the Hopis 
a r e  now co~duc t ina  themselves a s  good 
citizens of which the West and the natiou 
can be proud. 

STATE OF MARYLAND v. MILLER 
Cite ns 210 F SupP. 193 (1M12) 
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4. Au'ornohilw W244(22) 
STATE OF MARYLAND, to the Use of Evidence sustained finding tha t  

Louis UNGOLO and Mary Ann Ungolo. truck driver who allowed 17-year-old 
a minor, survivors of d m p h i n e  Ungolo cousin to drive after driver felt  ill or 
and Frank T J n m h  dweased, and Louis tired was not ~ u i l t y  of negligence with 
Ungolo, a4 Administrator of the Estates respect to accident which occurred when 
Of deceased, Josephine and Ungolo as parent and Frank and Ungolo9 natural his cousin became distracted by restless 

of MIly Ann Ungolo, a minor, 
antics of puppy which such truck driver 

and in his own right, 
was trying to keep on his lap and truck 
veered and collided with another vehicle. 

v. 
Charles MILLER, Frank H. Srhun~ann, 

individually and trading a? The Mary- 
land Crah fIouse, John Crosby Boyd, 
and David D. Anderson. 

Civ. A. No. 23016. 

United States District Court 
E. D. Pennsylvania 

Oct. 15, 1962. 

Action for  injuries and death re- 
sulting from an automobile accident in 
Blaryland. A verdict and j u d g m e ~ ~ t  were 
entered in favor of plaintiffs against de- 
fendant motorist and defendant truck 
owner but in favor of defendant who was 
employed by owner and who permitted 
motorist to drive. On post-trial motions, 
the District Court, Grim, J. ,held,  inter 
alia, tha t  under Maryland agency law 
employer was responsible for  conduct of 
one who was permitted by his employee 
to drive af ter  employee became ill o r  
tired, and held that  no recovery could be 
had under the Maryland Death Statute 
for loss of wife's companionship. 

Order in accordance with opinion. 

1. Courts @369 
Law of aaency of state where acci- 

dent giving rise to  action occurred ap- 
p'ied. 
2. Automobiles @193(11) 

Under Maryland agency law employ- 
er was responsible fo r  conduct of one 
who was permitted by his employee to 
drive af ter  employee became ill or tired. 
3. Death *88  

Maryland death act permits hushand 
no recovery fo r  loss of wife's compn~lion- 
qhip, and accordingly a $3,000 award for  
loss of services and companionship was 
required to  hr reduced to $2,500. 
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- 
Donald J. Farage, Philadelphia, Pa., 

f o r  plaintiffs. 
Martin R. Fountain, David II. Kubert, 

Philadelphia, Pa., f o r  Charles Miller. 

GRIM, Senior District Judge. 
I n  this action plaintiffs seek to re- 

cover for  injuries and death resulting 
from an automobile accident in Mary- 
land. The case was tried to  the court 
without a jury. A verdict by agreement 
was entered in favor of defendant Frank 
H. Schumann. After the trial, a ver- 
dict and judgment were entered in favor 
of defendant David D. Anderson and a 
verdict and judgment in favor of the 
plaintiffs were entered against  defend- 
ants Charles Miller and John Crosby 
Boyd. Plaintiffs have moved for  a new 
trial limited to defendant Anderson. De- 
fendant Miller has moved ( a )  fo r  a new 
trial and ( b )  to set  aside the findings of 
fact, conclusions of law and judgment 
against him and to enter judgment in his 
favor. 

There is ample competent evidence to  
support the findings of fact, conclusions 
of law and the verdicts and judgments. 
Certain questions, however, require dis- 
cussion. 

The accident happened in this manner: 
On August 30, 1956, defendant Ander- 
son, a s  part  of his employment by de- 
fendant Miller, drove Miller's truck on a 
regular daily run from Philadelphia to 
Grasonville, Maryland, on Chesapeake 
Bay, to buy and transport back a load of 
freshly-caught crabs to the employer's 
restaurant, called the Maryland Crab 
House, in Philadelphia. 

The round t r ip  between Philadelphia 
and Grason-.ille was a fairly long one of 


