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BEFORE THE INDIAN CLAIMS COMMISSION 

THE HOPI TRIBE, a n  I n d i a n  R e o r g a n i z a t i o n  Act 1 
C o r p o r a t i o n ,  s u i n g  on i t s  own beha l f  and a s  ) 
a  r e p r e s e n c a t i v e  of t h e  Hopi I n d i a n s  and t h e  ) 
V i l l a g e s  of FIRST PESA (Conso l ida ted  V i l l a g e s  ) 
of Walpi ,  Shi tchumovi  and Tewa), MISHOHGNOVI, ) 
S  IPAULAVI , SHUNGOPAVI, ORAIBI, KYAKOTSPfOVI, ) 
BAKABI , HOTEV ILLA and MOENKOPI, ) Docket No. 196 

1 
P l a i n t i f f ,  ) 

THE NAVAJO TRIBE OF INDIANS, ) Docket No. 229  
1 

P l a i n t i f f ,  ) 
v. 

THE EXITED STATES OF ANERICA, 

Defendant .  1 

Decided: J u n e  2 9 ,  1970 

FINDINGS OF FACT 

The Commission makes t h e  fo l lowing  f i n d i n g s  of f a c t .  

1. The Hopi T r i b e ,  t h e  p l a i n t i f f  i n  Docket No. 196,  i s  a c o r -  

p o r a t i o n  o r g a n i z e d  under  t h e  I n d i a n  R e o r g a n i z a t i o n  Act o f  J u n e  1 8 ,  

1934, (48 S t a t .  9 8 4 ) ,  a s  amended by t h e  Act of J u n e  1 5 ,  1935 (49 S t a t .  

378) ,  t h e  m a j o r i t y  of whose members r e s i d e  on t h e  Hopi R e s e r v a t i o n  

i n  A r i z o n a .  The Hopi T r i b e  i s  r ecognized  by t h e  S e c r e t a r y  o f  I n t e r i o r  

a s  hav ing  t h e  a u t h o r i t y  t o  r e p r e s e n t  s a i d  Hopi I n d i a n s ,  and as such  

t h e  H o p i  T r i b e  h a s  t h e  r i g h t  and c a p a c i t y  under t h e  I n d i a n  C l a i m s  

Commission Act (60 S t a t  1049) t o  b r i n g  and m a i n t a i n  t h i s  a c t i o n .  

2 .  The Navajo T r i b e  o f  I n d i a n s ,  t h e  p l a i n t i f f  i n  Docket No. 

2 2 9  i s  a t r i b e  of American I n d i a n s  t h a t  p o s s e s s e s  a t r i b a l  o r g a n i z a t i o n  

r e c o g n i z e d  by t h e  S e c r e t a r y  of I n t e r i o r  a s  h a v i n g  the a u t h o r i t y  t o  



2 3  Ind.  C l .  Corn. 277  2 91 

r e p r e s e n t  and t o  a c t  on behal f  of s a i d  t r i b e .  The Navajo Tr ibe  of 

Ind ians  has t he  r i g h t  and c a p a c i t y  under the  Ind ian  Claims Commission 

Act,  sup ra ,  t o  b r i n g  and main ta in  t h e  claims a s s e r t e d  he re in .  

3.  The l ands  t o  which the  Hopi T r ibe  a s s e r t e d  a b o r i g i n a l  o r  

Ind ian  t i t l e ,  and ,  which s a i d  t r i b e  c la ims  the  United S t a t e s  took 

wi thou t  the  payment of any compensation, a r e  l o c a t e d  i n  Arizona and ~ t a h .  

This  landed a r e a  i s  bordered on the  no r th  and west by t h e  San Juan 

and Colorado R ive r s ,  on the  south by the  L i t t l e  Colorado and Zuni 

R ive r s ,  and on t h e  e a s t  by the  "Merriwether Line", a  l i n e  t h a t  extends 

from t h e  conf luence  of the  San Juan and Rio de  Chel ly  Rivers  on the  no r th  

t o  t he  conf luence  of t h e  L i t t l e  Colorado and Zuni Rivers  on the  south.  

Th i s  t r a c t  o f  land t h a t  i s  a b o r i g i n a l l y  claimed by the  Hopi T r ibe  

i n  Docket No. 196 l i e s  t o t a l l y  w i t h i n  a  l a r g e r  a r e a  t o  which the  Navajo 

p l a i n t i f f  i n  Docket No. 229  i s  a s s e r t i n g  Ind ian  t i t l e .  I n  order  t o  

r e s o l v e  a l l  t i t l e  c la ims  a g a i n s t  t h e  United S t a t e s  t o  t h i s  over lap  

a r e a ,  o r  s u b j e c t  t r a c t ,  t h e  Commission ordered c o n s o l i d a t i o n  of t h e  

above dockets .  (Cormnission's Order of May 31, 1957.) 

4 .  The Hopi o r  "Hoquil' I nd ians  a r e  a  remnant of t h e  western brx ich  

of a n  e a r l y  house bu i ld ing  r ace  which once occupied t h e  southwestern 

t a b l e  l ands  and canyons of New Mexico and Arizona. The Hopi Ind ians  

belong t o  t h e  ~ u t b l o  c u l t u r e ,  speak a  Shoshonian d i a l e c t ,  and a r e  one of 

t he  I n d i a n  t r i b e s  of North America s t i l l  r e s i d i n g  i n  t h e i r  a n c e s t r a l  

home. 



5 .  Before  1300 A . D .  t h e  a n c e s t o r s  o f  t h e  Hopi were i d e n t i f i e d  i n  

t h e  a r e a  between Navajo Mountain i n  t h e  n o r t h w e s t  c o r n e r  o f  t h e  o v e r l a p  

a r e a  and  t h e  L i t t l e  Colorado  River  t o  t h e  s o u t h ,  and  between t h e  San 

F r a n c i s c o  Mountains w e l l  s o u t h  o f  t h e  o v e r l a p  a r e a  and  t h e  Luckachuais  

Mountains i n  t h e  n o r t h e a s t  p o r t i o n  o f  t h e  s u b j e c t  t r a c t .  

A r c h a e o l o g i c a l  ev idence  i n d i c a t e s  t h a t  t h e  Hopi v i l l a g e  o f  . 

O r a i b i  h a s  e x i s t e d  i n  i t s  p r e s e n t  form s i n c e  t h e  1 2 t h  c e n t u r y .  O r a i b i  

i s  l o c a t e d  n e a r  t h e  c e n t e r  of t h e  s u b j e c t  a r e a  and  w i t h i n  t h e  c o n f i n e s  

of t h e  Hopi R e s e r v a t i o n  t h a t  was e s t a b l i s h e d  b y ' t h e  E x e c u t i v e  Order  o f  

December 1 6 ,  1882 (1 Kappler 805).  

6 .  I t  was i n  t h e  summer of 1541 t h a t  t h e  Hopi I n d i a n s  f i r s t  became 

known t o  w h i t e  men. A t  t h a t  t ime,  G e n e r a l  F r a n c i s c o  Coronado s e n t  Don 

Pedro d e  Tovar and a  s m a l l  detachment  westward from t h e  Zuni c o u n t r y  

t o  i n v e s t i g a t e  t h e  seven Pueblos  i n  t h e  p r o v i n c e  o f  Tusayan,  a s  t h e  

Hopi c o u n t r y  was t h e n  r e f e r r e d  t o ,  f o r  t h e  p u r p o s e  of g a i n i n g  i n f o r m a t i o n  

r e l a t i v e  t o  t h e  a r e a  and i t s  peop le .  T h e r e  Tovar  found t h e  Hopis i n  

v i l l a g e s  on t h e  mesa t o p s .  The l e v e l  summits o f  t h e s e  mesas r i s e  a b o u t  

s i x  hundred f e e t  above t h e  s u r r o u n d i n g  v a l l e y s  and r a n g e  l a n d s .  The 

i n d i v i d u a l  v i l l a g e  h o u s e s ,  made of s t o n e  and mud, were two o r  t h r e e  s t o r i e s  

h i g h  and  grouped t o g e t h e r  i n  t y p i c a l  pueb lo  f a s h i o n .  The Hopis ,  who 

a r e  o r d i n a r i l y  a  t i m i d  and i n o f f e n s i v e  p e o p l e ,  were  a t  f i r s t  u n f r i e n d l y  

t o  t h e  S p a n i a r d s ,  b u t  t h i s  soon changed and  dc T o v a r ' s  p a r t y  remained 

w i t h  t h e  I n d i a n s ,  l e ~ r n i n g  from them, antong o t h e r  t h i n g s ,  o f  t h e  

e x i s t e n c e  o f  t h e  Grand Canyon. 

NNOl 01 01 
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De Tovar found t h a t  Hopis of t h i s  p e r i o d  wore c o t t o n  garments  and 

t h a t  t h e y  p o s s e s s e d  such  t h i n g s  a s  d r e s s e d  h i d e s ,  f l o u r ,  s a l t ,  p inon  

n u t s ,  fowl  and j e w e l r y .  They a l s o  c u l t i v a t e d  f i e l d s  o f  m a i z e ,  b e a n s ,  

p e a s ,  melons ,  and pumpkins. The a r e a s  away from t h e i r  v i l l a g e  sites 

prov ided  t h e  Hopi I n d i a n s  w i t h  a  h u n t i n g  ground f o r  b e a r s ,  mountain  

l i o n s ,  w i l d  c a t s ,  and o t h e r  w i l d  l i f e .  

I n  1582 t h e  Span ish  merchan t ,  Antonio  d e  E s p e j o ,  j o u r n e y e d  from 

t h e  Zuni v i l l a g e  i n  New Mexico t o  t h e  Hopi v i l l a g e s  o f  Awatovi,  Walpi,  

Shungopovi, Mishongnovi,  and O r a i b i .  While t h e r e  Espe jo  t r a v e l e d  t o  

the Hopi s i l v e r  mines t h a t  were  l o c a t e d  on Anderson Mesa n e a r  th,e San 

F r a n c i s c o  peaks ,  a  l o c a t i o n  s i t u a t e d  sou thwes t  o f  and o u t s i d e  t h e  

o v e r l a p  a r e a .  

I n  1598 t h e  Span ish  Governor and c o l o n i z e r  o f  New Mexico,  Ona te ,  

v i s i t e d  t h e  Hopi v i l l a g e s  and took  p o s s e s s i o n  o f  t h e  c o u n t r y  i n  t h e  

name of  t h e  Crown o f  Spa in .  

I n  1629 t h e  F r a n c i s c a n  m i s s i o n a r i e s  e s t a b l i s h e d  a  s e r i e s  o f  t h r e e  

m i s s i o n s  i n  t h e  Hopi  v i l l a g e s  of Awatovi,  Shungopovi,  and O r a i b i .  

F a t h e r  Benavides ,  o n e  o f  t h e  most i m p o r t a n t  Span ish  c h r o n i c l e r s  o f  

t h i s  p e r i o d ,  had v i s i t e d  t h e  Hopis i n  1628 and 1630,  b u t  i n  1633  h e  

was k i l l e d  a t  t h e  v i l l a g e  o f  Awatovi.  

7 .  I n  1680 t b  Pueblo I n d i a n s  o f  New Mexico r e b e l l e d  a g a i n s t  t h e  

Spanish Government. The Hopi I n d i a n s  j o i n e d  i n  t h e  r e b e l l i o n  which 

r e s u l t e d  i n  t h e  temporary w i t h d r a w a l  of t h e  Span ish  from N'ew Mexico. 

I n  1692 Don Diego d e  Vargas r e t u r n e d ,  reconquered New Mexico f o r  S p a i n ,  
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and r e e s t a b l i s h e d  S a n t e  Fe a s  t h e  c a p i t a l .  

The S p a n i s h  r e c o n q u e s t  of New Mexico i n  t h e  1 6 9 0 ' s  l e d  many of 

t h e  Pueb lo  I n d i a n s  i n  t h e  Upper Rio Grande V a l l e y  t o  s e e k  p r o t e c t i o n  

among t h e  Hopi.  About t h e  y e a r  1700 t h e  Tewa I n d i a n s ,  who had come 

t o  t h e  " F i r s t  Mesa" i n  t h e  h e a r t  of t h e  Hopi c o u n t r y  a t  t h e  i n v i t a t i o n  

o f  t h e  i n h a b i t a n t s  o f  t h e  Hopi v i l l a g e  of Walpi ,  e s t a b l i s h e d  t h e  

v i l l a g e  o f  Hano. Here  t h e y  have con t inued  t o  l i v e  e v e r  s i n c e .  During 

t h i s  p e r i o d  t h e  p u e b l o s  o f  t h e  a n c i e n t  Tusayan (Hopi) p r o v i n c e ,  as  

known t o  t h e  S p a n i s h ,  c o n s i s t e d  of b la lpi ,  Sichomovi ,  and Hano, on 

F i r s t  Mesa; Mishongnovi,  Shungopovi, and S h i p a u l o v i  on Second Mesa; 

and O r a i b i  on T h i r d  Nesa, a l l  such s i t e s  b e i n g  s i t u a t e d  i n  t h e  c e n t e r  

of t h e  Hopi c l a i m e d  a r e a  and w i t h i n  t h e  c o n f i n e s  o f  t h e  1882 Hopi 

E x e c u t i v e  Order  R e s e r v a t i o n ,  supra .  The a n c i e n t  v i l l a g e  o f  Awatovi 

was d e s t r o y e d  i n  1700. 

During t h e  y e a r s  1775 and 1776, two C a t h o l i c  p r i e s t s ,  F a t h e r s  

E s c a l a n t e  and G a r c e s , s o u g h t  t o  open a  way froin C a l i f o r n i a  t o  t h e  Hopi 

v i l l a g e s  and on t o  S a n t a  Fe,  New Mexico. F a t h e r  E s c a l a n t e  s t a r t e d  

from New Mexico and s p e n t  e i g h t  days  i n  t h e  Hopi towns. F a t h e r  Garces  

s t a r t e d  from C a l i f o r n i a  and t r a v e l e d  eas tward  a c r o s s  t h e  L i t t l e  Colorado  

River  n o r t h  o f  t h e  Cameron and a r r i v e d  a t  t h e  Hopi  v i l l a g e  of O r a i b i .  

8 .  Al though t h e  Hopi I n d i a n s  a r e  p r e - e m i n e n t l y  a  r e l i g i o u s l y  

o r i e n t e d  p e o p l e ,  t h e  Span ish  m i s s i o n a r i e s  had v e r y  l i t t l e  s u c c e s s  i n  

c o n v e r t i n g  t h e s e  I n d i a n s  t o  t h e  t e n e t s  of C h r i s t i a n i t y .  
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The Hopi worship was cen te red  p r imar i ly  on t h e  e a g l e ,  i t  being 

cons idered  the  most s ac red  of b i r d s .  The Hopi T r i b e  had many eag le  

s h r i n e s  t h a t  were v i s i t e d  p e r i o d i c a l l y ,  a l though i n  t h e  minds of  t h e  

Hopi Ind ian  o n e ' s  a c t u a l  presence  a t  t he  p a r t i c u l a r  s h r i n e  w a s  no t  

needed i n  o r d e r  t o  s a t i s f y  t h e  r equ i r ed  r e l i g i o u s  a t tachment .  I n  

t he  b u t t e s  and h i g h e r  mountain reg ions  the re  were found many e a g l e  

s h r i n e s  t h a t  were l o c a t e d  f o r t y  mi l e s  o r  so from t h e  n e a r e s t  Hopi v i l l a g e  

claiming the  ownership the reo f .  Such of the Hopi s h r i n e s  as were 

loca t ed  i n  San F ranc i sco  Peaks, west of the clzimed a r e a  and a t  

Chevelon Creek s o u t h e a s t  of Winslow, Arizona, were q u i t e  remote*from 

the p r i n c i p a l  Hopi v i l l a g e s .  Many of these  s h r i n e s  had been p h y s i c a l l y  

abandoned over  t h e  y e a r s  and long be fo re  the United S t a t e s  acqui red  

sovere ignty  over  t h e  southwest  p o r t i o n  of our  coun t ry .  Abandoned Hopi 

s h r i n e s  can  be found on Navajo Mountain, on t h e  nor thwes t  per imeter  

of the  ove r l ap  a r e a ,  i n  t h e  San Franc isco  >!ouctains, and around Winslow, 

Arizona i n  t he  L i t t l e  Colorado Valley.  .The Hopi v i l l a g e s  t h a t  had 

been l o c a t e d  a long  the  L i t t l e  Colorado near  Winslow were moved on t o  

the  Hopi mesas and f u r t h e r  no r th  t o  Ora ib i ,  and i n t o  t h e  J e d d i t o  Val ley ,  

these  l o c a t i o n s  be ing  we l l  w i t h i n  the  s u b j e c t  t r a c t  and t h e  con f ines  of 

the 1882 Hopi Execut ive  Order Reservat ion.  I n  a d d t t i o n  t o  t he  Hopi, 

9 
o the r  southwest  t r i b e s ,  such a s  t he  Navajos, Zunis ,  Acomas, Lagunas, 

and the  Apache groups v i s i t e d  r e l i g i o u s  s h r i n e s  t h a t  were l o c a t e d  on 

many of t he  prominent mountain peaks. 
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9 .  The Navajo I n d i a n s ,  a  branch of  t h e  Athapaskan p e o p l e ,  and ,  

who w i t h  t h e  Apaches make up one l i n g u i s t i c  u n i t ,  a p p a r e n t l y  m i g r a t e d  

i n t o  t h e  s o u t h w e s t  Erom Canada. J u s t  when t h e  Navajos  e n t e r e d  New 

Nexico i s  p r o b l e m a t i c a l ,  pe rhaps  as e a r l y  a s  1300 A . D . ,  o r  as l a t e  

a s  1500 A . D .  T r a d i t i o n a l l y  t h e  Navajos r e f e r  t o  t h e  upper  Blanco and 

Largo Canyons i n  n o r t h e r n  New Mexico a s  t h e i r  a n c e s t r a l  l a n d s ,  a n  a r e a  

w e l l  e a s t  of t h e  Hopi-Navajo c la imed a r e a  t h a t  i s  i n v o l v e d  t h e r e i n .  

The lower  Navajo Dam R e s e r v o i r  r e g i o n ,  a l s o  i n  New Mexico and e a s t  o f  

t h e  o v e r l a p  a r e a ,  was f i r s t  s e t t l e d  by t h e  Nava jos  i n  t h e  1 5 0 0 ' s  

and s u b s e q u e n t l y  abandoned i n  t h e  l a t e r  1 7 0 0 ' s  p r o b a b l y  d u e  ' t o  t h e  

i n c r e a s i n g  h o s t i l i t i e s  w i t h  t h e  Utes .  I n  any  e v e n t ,  t h e  Navajos 

began t o  r a n g e  f u r t h e r  s o u t h  and southwestward Erom t h e  upper  San 

Juan  R i v e r  a r e a s  d u r i n g  t h e  s p a n i s h  p e r i o d  o f  s o v e r e i g n t y .  

10 .  I t  was sometime d u r i n g  t h e  e a r l y  y e a r s  o f  S p a n i s h  r u l e  t h a t  

t h e  Navajo  I n d i a n s  were  f i r s t  i n t r o d u c e d  t o  h o r s e s  and s h e e p ,  two 

i t e m s  t h a t  would markedly  i n c r e a s e  t h e i r  t r i b a l  m o b i l i t y  and f o s t e r  

a more nomadic e x i s t e n c e .  

A s  t h e i r  p o p u l a t i o n  and animal  s t o c k  i n c r e a s e d  i n  number, Navajo  

t e r r i t o r i a l  demands i n c r e a s e d  a c c o r d i n g l y .  They grew more a g g r e s s i v e  

and w a r l i k e ,  and began w i t h  i n c r e a s i n g  r e g u l a r i t y  t o  r a i d  and h a r a s s  

t h e  Spanis11 s e t t l e m e n t s  and t h e  Pueblo  I n d i a n  v i l l a g e s  l y i n g  w e s t  o f  

t h e  Rio  Grande R i v e r .  Span i sh  r e p r i s a l s  a g a i n s t  t h e  Navajos  were a l m o s t  

immediate ,  and a s  t h e  c o l o n i a l  p o p u l a t i o n  grcw i n  t h e  Rio  Crande 

V a l l e y ,  the Navajos were compelled t o  move f a r t h e r  westward i n  o r d e r  
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t o  f i n d  t h e  n e c e s s a r y  range and t o  e l u d e  t h e i r  enemies .  Span ish  

s l a v e  r a i d s  a g a i n s t  t h e  Navajos,which were  f r e q u e n t l y  c a r r i e d  o u t  

w i t h  t h e  a s s i s t a n c e  o f  t h e  Pueblo I n d i a n s ,  c r e a t e d  more antagonism. 

From 1720 u n t i l  abou t  1750 an  e r a  o f  r e l a t i v e  p e a c e  p r e v a i l e d  

between t h e  S p a n i s h  and t h e  Navajos. T h i s  f a v o r a b l e  s i t u a t i o n  was 

occas ioned  f o r  t h e  most p a r t  by t h e  open h o s t i l i t y  o f  t h e  Ute I n d i a n s ,  

who, coming down from t h e  n o r t h ,  kep t  t h e  Nava jos  busy  and  compelled 

them t o  move f u r t h e r  sou th .  

By t h e  1 7 4 0 ' s  v e r y  few Navajo I n d i a n s  r e c a i n e d  i n  t h e  Governador- 

La J a r a  a r e a ,  most o f  them having receded sou thward '  toward t h e  Big 

Bead Mesa and i n t o  t h e  C e b o l l e t a  mountain r e g i o n  e a s t . o f  M t .  T a y l o r ,  

a n  a r e a  somewhat east o f  t h e  c o n t e s t e d  l a n d s  i n  t h i s  law s u i t .  

E f f o r t s  by t h e  Span ish  m i s s i o n a r i e s  i n  t h e  1 7 4 0 ' s  t o  C h r i s t i a n i z e  

t h e  Navajos l i v i n g  i n  t h e  C e b o l l e t a  Mountains u l t i m a t e l y  f a i l e d ,  and 

w i t h  t h e  S p a n i s h  p o p u l a t i o n  i n  t h e  Rio Grande V a l l e y  c o n t i n u i n g  t o  

i n c r e a s e  i n  t h e  y e a r s  t h a t  fo l lowed,  t e r r i t o r i a l  demands upon t h e  

Navajos and t h e  o t h e r  nomadic I n d i a n  t r i b e s  c a u s e d  f u r t h e r  m i g r a t i o n  

s o u t h  and west. 

11. There  was a  renewal o f  Navajo r a i d i n g  a c t i v i t y  upon t h e  

Span ish  c o l o n i a l  s e t t l e m e n t s  and t h e  n e i g h b o r i n g  Pueb lo  I n d i a n  v i l l a g e s  

t h a t  c o n t i n u e d  i l t e r m i t t e n t l y  through t h e  remainder  o f  t h e  Span ish  

regime as well a s  t h e  e n t i r e  1521-1846 p e r i o d  o f  Mexican s o v e r e i g n t y .  

Mexican o f f i c i a l s  c o n s i d e r e d  themselves  a t  war w i t h  t h e  Navajos 

th roughout  t h e  e n t i r e  Mexican p e r i o d ,  h a v i n g  conduc ted  campaigns a g a i n s t  
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them i n  1823,  1833,  1836 and 1838. It was a l s o  a  p e r i o d  when t h e  

Hopi v i l l a g e s  were no l o n g e r  iricnune t o  Navajo r a i d i n g  and h o s t i l i t y ,  

a l t h o u g h  g e n e r a l l y  speak ing  t h e  t e r r i t o r y  of  t h e  Navajos  was s t i l l  

t o  t h e  e a s t  o f  t h e  Hopi mesas.  

1 2 .  I t  was d u r i n g  t h e  Mexican War between 1846 and 1848  t h a t  t h e  

Hopi I n d i a n s  became b e t t e r  known t o  American a u t h o r i t i e s .  I n  1846,  

C h a r l e s  Ben t ,  t h e  S u p e r i n t e n d e n t  of  I n d i a n  A f f a i r s  f o r  t h e  New Mexico 

T e r r i t o r y  r e p o r t e d  t o  t h e  ComYss ioner  o f  I n d i a n  A f f a i r s  as f o l l o w s :  

The Moquis a r e  ne ighbours  of t h e  Nava joes  and l i v e  
i n  permanent v i l l a g e s ,  c u l t i v a t e  g r a i n , '  and f r u i t s  
and r a i s e  a l l  t h e  v a r i e t i e s  of  s t o c k .  They were  
f o r m e r l y  a v e r y  numerous t r i b e  i n  t h e  pos . sess ion  of  
l a r g e  f l o c k s  and h e r d s  b u t  have been reduced  i n  
numbers and p o s s e s s i o n s  by t h e i r  more w a r l i k e  n e i g h -  
b o u r s  and enemies t h e  Navajoes .  The Moquis a r e  a n  
i n t e l l i g e n t  and i n d u s t r i o u s  peop le ,  t h e i r  rnanu- 
f a c t u r e s  a r e  t h e  same a s  t h o s e  o f  t h e  Navajoes .  
They number a b o u t  350 f a m i l i e s  o r  a b o u t  2450 s o u l s .  

A p p a r e n t l y  t h e  Navajo had n o t  y e t  s e t t l e d  t o  any  e x t e n t  i n  t h e  

Hopi c o u n t r y ,  t h e i r  t e r r i t o r y  be ing  d e s c r i b e d  as t o  t h e  e a s t  and a t  

Canyon d e  C h e l l y .  The Navajos a l o n g  w i t h  t h e  Apaches were  s t i l l  r a i d -  

i n g  t h e  R i o  Grande Pueblos  t o  t h e  e a s t ,  and t h e  Zuni P u e b l o  t o  t h e  s o u t h .  

To t h e  w e s t  t h e  Navajos  were r a i d i n g  n e a r  t h e  Hopi v i l l a g e s ,  w h i l e  a t  

t h e  same t ime  t h e y  were a v o i d i n g  any c o n t a c t  w i t h  t h e  w a r l i k e  Utes  t o  

t h e  n o r t h .  

The Uni ted  S t a t e s  had commenced e x e r t i n g  m i l i t a r y  p r e s s u r e  a g a i n s t  

t h e  Navajos  a s  e a r l y  a s  1846.  A t r e a t y  o f  peace  w i t h  t h e  Navajos  

was s o u g h t  i n  t h e  same y e a r  b u t  f a i l e d  r a t i f i c a t i o n .  A second p e a c e  
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t r e a t y  i n  1848 a l s o  f a i l e d  t o  be r a t i f i e d .  

13.  With t h e  adven t  o f  American s o v e r e i g n t y  o v e r  t h e  Southwest  

i n  1848 under  t h e  T r e a t y  o f  Guadalupe Hida lgo  ( 9  S t a t .  9 2 2 ) ,  Navajo 

d e p r e d a t i o n s  seem t o  i n c r e a s e  i n  f requency d e s p i t e  m i l i t a r y  o p e r a t i o n s  

a g a i n s t  them. Ute  and  Apache r a i d i n g  a c t i v i t i e s  c o n t r i b u t e d  t o  t h e  

g e n e r a l  u n r e s t .  

I n  1849 American a u t h o r i t i e s  concluded a p e a c e  t r e a t y  w i t h  t h e  

Navajo t r i b e  a t  Canyon d e  C h e l l y  i n  t h e  v e r y  h e a r t  o f  t h e  Navajo 

c o u n t r y .  T h i s  t r e a t y  was r a t i f i e d  i n  1850 b u t  f a i l e d  t o  h a l t  Navajo 

r a i d s .  I n  t h e  same y e a r  a d e p u t a t i o n  of Hopi I n d i a n s  a r r i v e d  i n  

S a n t a  F e ,  New Mexico, t o  complain  b i t t e r l y  t o  t h e  a u t h o r i t i e s  of t h e  

Navajo r a i d i n g  and  s t e a l i n g  i n  t h e i r  c o u n t r y .  

I n  a n  e f f o r t  t o  check f u r t h e r  Navajo r a i d i n g ,  F o r t  D e f i a n c e  was 

e s t a b l i s h e d  i n  1851  i n  Ar izona  a t  a p o i n t  j u s t  w e s t  o f  t h e  p r e s e n t  Arizona-  

New He:cico boundary l i n e .  The. m i l i t a r y  o p e r a t i o n s  emanat ing from 

F o r t  D e f i a n c e  had  a two-fold e f f e c t .  The Navajo began t o  range  f u r t h e r  

s o u t h ,  w e s t ,  and n o r t h w e s t ,  and t h e  m i l i t a r y  a u t h o r i t i e s  were  b rought  

i n t o  c l o s e r  c o n t a c t  w i t h  t h e  Hopi I n d i a n s .  It was t h e  beg inn ing  o f  

t h e  p e r i o d  when t h e  m i l i t a r y  r e p o r t e d  more a c c u r a t e l y  t h e  movement 

o f  t h e  Navajos  who o b v i o u s l y  were rang ing  w e l l  i n t o  t h e  o v e r l a p  a r e a .  , 

I n  1851 Navajos  were r e p o r t e d  p i t c h i n g  t e n t s  on b o t h  s i d e s  of t h e  

Rio d e  C h e l l y .  I n  1853 t h e y  were r e p o r t e d  west o f  Jacobs  Well (Ojo 

Redondo) i n  t h e  s o u t h e r n  p a r t  of t h e  Hopi-Navajo c l a i m e d ' a r e a .  An 

1851 map s u b m i t t e d  by L t .  John G .  Parke of t h e  t o p o g r a p h i c a l  e n g i n e e r s  
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4 

d e p i c t s  t h e  s o - c a l l e d  "Navajo country"  a s  e x t e n d i n g  from t h e  San J u a n  

River  and  t h e  lower  r e a c h e s  of i t s  n o r t h e r n  t r i b u t a r i e s  i n  t h e  n o r t h  

t o  t h e  Zuni Mountains ,  and b l t .  Taylor  i n  t h e  s o u t h ,  and  from Canyon 

Largo and Rio Puerco i n  t h e  e a s t ,  t o  Mesa d e  La Vaca o r  Black Mesa 

i n  t h e  w e s t .  B lack  Mesa i s  s i t u a t e d  w e l l  i n t o  t h e  Hopi-Navajo o v e r -  

l a p  a r e a  w i t h i n  t h e  n o r t h e r n  boundary o f  t h e  1882 Hopi E x e c u t i v e  

Order R e s e r v a t i o n .  

A second b a s e  map of  New Mexico t h a t  was p r e p a r e d  by t h e  same 

L t .  Parke was u t i l i z e d  by Governor David Mer r iwe ther  i n  1855 when 

he  sought  by t r e a t y  t o  s e p a r a t e  and i d e n t i f y  t h e  l a n d s  o f  Lndian 

t r i b e s  r e s i d i n g  i n  t h e  New Mesico T e r r i t o r y ,  among them b e i n g  t h e  Hopi 

and X a y ~ a j o .  While t h e  1855 Ner r iwe ther  T r e a t y  f a i l e d  t o  be r a t i f i e d ,  

i t  was t h e  i n i t i a l  a t t e m p t  by t h e  United S t a t e s  t o  set  up a Navajo 

r e s e r v a t i o n ,  t h e  w e s t e r n  boundary of which was a  l i n e  t h a t  began a t  

t h e  mouth o f  Zuni River  where i t  e n t e r s  t h e  Colorado  R i v e r  and r a n  

n o r t h  t o  t h e  mouth o f  t h e  Rio d e  C'-,elly where i t  e n t e r s  t h e  San J u a n  

R i v e r .  The " H e r r i w e t h e r  Line"  i s  a lmos t  p a r a l l e l  t o  and  l e s s  t h a n  20 

m i l e s  c a s t  o f  t h e  e a s t e r n  boundary l i n e  o f  t h e  1882 Hopi E x e c u t i v e  

Order Reserva t i o n .  

1 4 .  By 1858 Navajo were  r e p o r t e d  i n  t h e  n o r t h e r n  p a r t  o f  t h e  

o v e r l a p  a r e a  around C a l a b a s a  Mesa, North Pass  and n o r t h  o f  t h e  Hopi 

v i l l a g e s .  To t h e  s o u t h  o f  t h e  Hopi v i l l a g e s  t h e  Navajo c o u l d  be l o c a t e d  

west  o f  J a c o b s  Well, Navajo  S p r i n g s  and t h e  Puerco  R i v e r  a r e a .  In 

the ycn rs  t h a t  fo l lowed  t h e  Navajo I n d i a n s  p r o g r e s s i v e l y  moved i n t o  much 
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of t he  a r e a  surrounding the  Hopi l a n d s ,  being found even wes t  of t he  

Hopi v i l l a g e s .  

The per iod  1858-1868 can be c h a r a c t e r i z e d  a s  t he  Navajo f l i g h t  

pe r iod ,  one i n  which the United S t a t e s  m i l i t a r y  o p e r a t i o n s  f i n a l l y  

succeeded i n  q u i e t i n g  the  Navajo r a i d i n g ,  and one i n  which a  permanent 

Navajo Rese rva t ion  was f i n a l l y  e s t a b l i s h e d .  

I n  t h e  summer of  1863, General  James C a r l e t o n  conceived t h e  i d e a  

of  c o l l e c t i n g  a l l  Navajos and p l ac ing  them on a  new r e s e r v a t i o n  on t h e  

Pecos River  i n  New Mexico. An a r e a  f o r t y  mi l e s  squa re  was t h e r e a f t e r  

s e t  a s i d e  f o r  the  Navajo and the  Nescalero Apaches a t  t h e  Bosque 

Redcndo wi th  F o r t  Sumner i n  t h e  c e n t e r .  Colonel K i t  'Ca r son  was 

charged w i t h  t h e  r e s p o n s i b i l i t y  of c a r r y i n g  o u t  t h e  new p lan .  As a  

r e s u l t  of Carson ' s  de te rn ined  e f f o r t s ,  more than  8000 Navajos were a t  

F o r t  Sumner by t h e  end of Apr i l  1864. 

Weanwhile, t he  United S t a t e s  had e s t a b l i s h e d  a n  Ind ian  agency f o r  

t he  b e n e f i t  of t he  Hopi T r ibe ,  wi th  t h e  headqua r t e r s  a t  Keams Canyon 

which i s  twelve m i l e s  e a s t  of t he  n e a r e s t  Hopi v i l l a g e  and we l l  w i t h i n  

the  a r e a  i n  s u i t .  

15.  The Navajos were not  happy a t  F o r t  Sumner. Confinement i n  

t h i s  manner was a l i e n  t o  t h e i r  nomadic way of l i f e .  The f a c t  t h a t  many 

of t h e i r  f e l l ow trtbesmen were s t i l l  a t  l a r g e  only  added t o  t h e i r  

d i s c o n t e n t .  

I n  1868 the  Congress sought t o  s e t t l e  a l l  m a t t e r s  o f 'mu tua l  concern 1 

when i t  a u t h o r i z e d  a  commission t o  t r e a t  w i th  t h e  Navajo c h i e f t a i n s  

CV-6417-201 NNOlOllO 
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a t  F o r t  Sumner. The r e s u l t  was the Navajo T r e a t y  of June 1, 1868, 

(15 S t a t .  667) .  Under the 1868 Trea ty ,  a  new Navajo Ind ian  Rese rva t ion ,  

some one hundred mi les  squa re ,  was e s t a b l i s h e d  i n  nor thwes tern  New 

Nexico and nor  theas  t e r n  Arizona,  the boundaries  of which were t o  

encompass t h e  hea r t l and  of what was t r a d i t i o n a l l y  cons idered  t o  be Navajo 

count ry .  I n  exchange f o r  t h i s  new r e s e r v a t i o n ,  t h e  Navajo Tr ibe  agreed 

among o t h e r  th ings  t o  r e l i n q u i s h  a l l  occupancy r i g h t s  t o  o t h e r  lands  

o u t s i d e  of the r e s e r v a t i o n  except  the r i g h t  t o  hunt  on unoccupied lands  

cont izuous  t h e r e t o .  

Fo:lowing the conclus ion  of the 1868 T r e a t y , .  those Navajo Ind ians  

who had been confined a t  F o r t  Sumner, were r e l e a s e d  and began t o  move 

on t o  the new r e s e r v e .  A t  t h i s  t i n e  the o v e r a l l  Navajo popula t ion  was 

e s t ima ted  a t  between twelve t o  t h i r t e e n  thousand s o u l s .  

Desp i t e  the  s i z e  of t h e i r  new r e s e r v a t i o n ,  many Navajo Ind ians  

f a i l e d  t o  acknowledge i t s  boundaries  and cont inued t o  move i n t o  o t h e r  

a r e a s  where some e s t a b l i s h e d  farms. Other Navajo Ind ians ,  a s  was 

t h e i r  custom, moved s i z e a b l e  herds of l i v e s t o c k  i n  a  s e a s o n a l  manner 

from mountain t o  v a l l e y .  A s t eady  s t ream of Navajo fami ly  g4oups 

began t o  move i n t o  the Black Mesa reg ion  i n  the  no r the rn  p a r t  of t he  

ove r l ap  a r e a ,  and i n t o  the J e d d i t o  Val ley  t o  the sou th .  

16.  I n  a n  e f f o r t  t o  cope with the  r a p i d l y  i n c r e a s i n g  Ind ian  

popula t ion  and the  s t e a d y  pressure  from nearby Mormon s e t t l e m e n t s ,  

the I n d i a n  Agent a t  F o r t  Defiance,  Arizona, recommended i n  1876 t h a t  a  

r e s e r v a t i o n  f i f t y  miles  squa re  be s e t  a s i d e  f o r  the b e n e f i t  of the  

1 

NNOlOl l l  



23 Ind.  C 1 .  Comm. 277  303 

Hopi T r i b e .  A second recommendation f o r  a  Hopi r e s e r v a t i o n  was forwarded 

t o  Washington i n  1878. Nothing came of e i t h e r  of  t hese  proposa ls .  

By a n  Execut ive  Order i ssued  on October 29, 1878 ( 1  Kappler 175) 

t he  wes t e rn  boundary l i n e  of the  1868 Navajo r e s e r v a t i o n  was extended 

f u r t h e r  wes t .  T h i s  new l i n e  (110' west l ong i tude )  l a t e r  became t h e  

e a s t e r n  boundary of t h e  1882 Hopi Execut ive Order Reserva t ion .  More 

l and  was added t o  t h e  southwest co rne r  of the  Navajo Ind ian  r e s e r v a t i o n  

by a n o t h e r  Execut ive  Order i ssued  on January  6 ,  1880 (1 Kappler 876) .  

These two a d d i t i o n s  t o  t he  1868 Navajo Indian  r e s e r v a t i o n  en larged  

i t  t o  about  11,875 square  mi les  o r  8,000,000 a c r e s .  

17 .  Desp i t e  t h e  inc reased  s i z e  of t h e  Navajo r e s e r v a t i o n  a t  t h i s  

t ime,  i t  was incapab le  of suppor t ing  t h e  burgeoning Navajo popula t ion .  

By 1882 approximate ly  one h a l f  of t h e  Navajo popu la t ion  had camps and 

f a n s  o u t s i d e  of t h e  r e s e r v a t i o n ,  some as f a r  away a s  one hundred f i f t y  

mi l e s .  On March 22 ,  1882, t h e  Hopi Ind ian  Agent, J .  H. Fleming, 

addressed  a  l e t t e r  t o  t he  S e c r e t a r y  of I n t e r i o r  recommending t h a t  a 

Hopi r e s e r v a t i o n  be  e s t a b l i s h e d  t h a t  would i n c l u d e  w i t h i n  i t s  boundar ies  

a l l  of t h e  Hopi Pueblos ,  t he  agency b u i l d i n g s  a t  Keams Canyon, and 

s u f f i c i e n t  l ands  f o r  a g r i c u l t u r a l  and graz ing  purposes.  Agent F l en ing  

c i t e d  t h e  need of p r o t e c t i n g  the  Hopis from t h e  i n t r u s i o n s  of o t h e r  

I n d i a n s ,  Mormon s e t t l e r s ,  and whi te  i n t e rmedd le r s .  Other r e s p o n s i b l e  
9 

government o f f i c i a l s  voiced t h e i r  suppor t  f o r  such a  r e s e r v a t i o n .  

18.  On December 16 ,  1882, P r e s i d e n t  Arthur  i s sued  a n  Execut ive  

Order s e t t i n g  a s i d e  f o r  t he  Hopi T r i b c  and such o t h e r  Ind ians  a s  t h e  
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S e c r e t a r y  o f  I n t e r i o r  m y  s e e  f i t  t o  s e t t l e  t h e r e o n  t!e f o l l o w i n g  

r e s e r v e  i n  Arizona (I Kappler 805) :  

" . . . b e g i n n i n g  on t h e  hundred and t e n t h  d e g r e e  
of l o n g i t u d e  wes t  from Greenwich,  a t  a p o i n t  
36 d e g r e e s  and 30 minu tes  n o r t h ,  t h e n c e  due w e s t  
t o  t h e  one hundred and e l e v e n t h  d e g r e e  o f  l o n g i t u d e  
w e s t ,  t h e n c e  due s o u t h  t o  a  p o i n t  of l o n g i t u d e  35 
d e g r e e s  and 30 minu tes  n o r t h ,  thence  due  e a s t  t o  t h e  
one hundred and t e n t h  d e g r e e  o f  l o n g i t u d e ,  and thence  
due  n o r t h  t o  t h e  p l a c e  of b e g i n n i n g  ... 

The a r e a  s o  d e s c r i b e d  c o n t a i n s  2 ,499 ,558  a c r e s .  Some 1800 Hopi 

I n d i a n s  and a t  l e a s t  300 ~ a v a j o '  I n d i a n s  were  r e s i d i n g  on t h e  new Hopi 

r e s e r v a t i o n  when t h e  E:tecutive Order was i s s u e d .  .The Hopi I n d i a n  popula-  

t i o n  f i g u r e s  o f  1882 show a  marked d e c l i n e  from f i g u r e s  ava i l ' ab le  f o r  

p r i o r  y e a r s .  An 1846 e s t i m a t e  had f i x e d  t h e  Hopi I n d i a n  p o p u l a t i o n  

a t  350 f a m i l i e s  o r  roughly  2450 I n d i a n s .  I n  1852 t h e  I n d i a n  Agent 

had l i s t e d  t h e  Hopi p o p u l a t i o n  a t  2500 I n d i a n s .  

19 .  The Navajo T r i b e  h a s  p r e s e n t e d  c c n s i d e r a b l e  a r c h a e o l o g i c a l  

e v i d e n c e  i n  s u p p o r t  o f  i t s  t i t l e  c l a i m s  t o  t h e  o v e r l a p  a r e a .  T h i s  

e v i d e n c e  i s  r e c o r d e d  upon s i t e  s h e e t  r e p o r t s  c o v e r i n g  t w e n t y - t h r e e  

volumes.  There  i s  i n c l u d e d  i n  t h i s  a r c h a e o l o g i c a l  e v i d e n c e  a  g r e a t  

d e a l  of " t r e e  r i n g "  d a t a ,  t h a t  was based upon a  d e n d r o c h r o n o l o g i c a l  

s t u d y  o f  s e v e r a l  thousand s e l e c t e d  t r e e  r i n g  specimens c u t  from wood 

found from abandoned I n d i a n  d w e l l i n g s  and a l l e g e d  t o  have  been Navajo.  

A s e p a r a t e  s t u d y  was made by t h e  Navajo p l a i n t i f f  o f  a n c i e n t  I n d i a n  

p o t t e r y  t h a t  had been  recovered  from v a r i o u s  abandoned I n d i a n  s i t e s  
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t h r o u g h o u t  t h e  o v e r l a p  a r e a .  A l l  such a r c h a e o l o g i c a l  e v i d e n c e  was 

s u p p o r t e d  by t h e  t e s t imony  of t h e  Navajo e x p e r t  w i t n e s s  who made t h e  

p a r t i c u l a r  s t u d y  and p r e p a r e d  t h e  accompanying e x h i b i t s .  A p a r t  from 

s e e k i n g  t o  i d e n t i f y  abandoned I n d i a n  s i t e s  w i t h i n  t h e  s u b j e c t  t r a c t  

as b e i n g  Navajo,  t h i s  a r c h a e o l o g i c a l  ev idence  was a l s o  u t i l i z e d  f o r  

d a t i n g  purposes .  The Commission h a s  found a f t e r  c a r e f u l  c o n s i d e r a t i o n  

of a l l  such e v i d e n c e  t h a t  t h e  i d e n t i t y  a s  w e l l  as t h e  d a t e  o f  con- 

s t r u c t i o n  and d a t e  o f  a c t u a l  use  o f  many of t h e  abandoned I n d i a n  s i t e s  

w i t h i n  t h e  s u b j e c t  t r a c t  was s t i l l  a  m a t t e r  o f  c o n j e c t u r e .  And even 

when s p e c i f i c  Navajo s i t e s  were  i d e n t i f i e d ,  f r e q u e n t l y  t h e s e  Navajo 

s i t e s  were  i n t e r s p e r s e d  w i t h  non-Navajo s i t e s ,  and t h e i r  a c t u a l  

c o n s t r u c t i o n  d a t e s  u n c e r t a i n .  The Cotrunission h a s  conc luded  t h a t  t h e  

weight  o f  t h i s  a r c h a e o l o g i c a l  e v i d e n c e  f a i l e d  t o  overcome t h e  many 

h i s t o r i c a l  a c c o u n t s  w r i t t e n  d u r i n g  t h i s  e a r l y  American p e r i o d  which do 

n o t  show any s u b s t a n t i a l  Navajo t r i b a l  movement i n t o  t h e  o v e r l a p  a r e a  

p r i o r  t o  the e s t a b l i s h m e n t  of t h e  1868 Navajo T r e a t y  R e s e r v a t i o n .  

20. Based upon t h e  p r e c e d i n g  f i n d i n g s  o f  f a c t  and  a l l  t h e  

e v i d e n c e  of r e c o r d ,  t h e  Commission f i n d s  t h a t  t h e  i s s u a n c e  o f  t h e  

P r e s i d e n t i a l  o r d e r  on December 1 6 ,  1882, e s t a b l i s h i n g  t h e  Hopi 

E x e c u t i v e  Order R e s e r v a t i o n  e f f e c t i v e l y  t e r m i n a t e d  and e x t i n g u i s h e d ,  

w i t h o u t  t h e  payrne%t o f  any compensat ion t o  t h e  Hopi T r i b e ,  i t s  

a b o r i g i n a l  t i t l e  c l a i m s  t o  a l l  l a n d s  s i t u a t e d  o u t s i d e  o f  s a i d  

r e s e r v a t i o n .  A s  o f  December 1 6 ,  1882,  the  Hopi T r i b e  had ' 1 n d i a n  
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t i t l e  t o  t h e  f o l l o w i n g  d e s c r i b e d  t r a c t  of l a n d .  

Beginning a t  t h e  n o r t h e a s t  c o r n e r  o f  t h e  1882 
Hopi E x e c u t i v e  Order R e s e r v a t i o n ,  110" W .  Longi tude  
and 36" 30 '  N .  L a t i t u d e ,  t h e n c e  due s o u t h  on t h e  
110 W .  Longi tude t o  i t s  i n t e r s e c t i o n  w i t h  t h e  Pueblo  
Colorado Wash, thence  s o u t h w e s t e r l y  f o l l o w i n g  t h e  
Pueblo  Colorado Wash and t h e  Cottonwood Wash t o  t h e  
L i t t l e  Colorado  R i v e r ,  thence  n o r t h w e s t e r l y  a l o n g  t h e  
L i t t l e  Colorado River  t o  i t s  i n t e r s e c t i o n  w i t h  111' 
30 '  W .  Longi tude ,  thence  n o r t h e a s t e r l y  on a l i n e  t o  
t h e  i n t e r s e c t i o n  of Navajo Creek and 111' W .  Longi tude ,  ' 

thence  s o u t h e a s t e r l y  t o  t h e  p l a c e  of b e g i n n i n g .  

The e v i d e n c e  o f  r e c o r d  does  n o t  s u b s t a n t i a t e  Hopi a b o r i g i n a l  

t i t l e  c l a i m s  t o  t h e  b a l a n c e  of t h e  o v e r l a p  a r e a .  

2 1 .  Disagreement c o n t i n u e d  between t h e  Hopis and t h e  Navajos 

a s  t o  t h e i r  r e s p e c t i v e  r i g h t s  t o  t h e  1882 Execu t ive  Order  R e s e r v a t i o n .  

Navajo I n d i a n s  had been us ing  p a r t s  of t h e  1882 R e s e r v a t i o n  p r i o r  

t o  i t s  e s t a b l i s h m e n t ,  and t h e  Navajo p o p u l a t i o n  i n  t h e  r e s e r v a t i o n  

had been i n c r e a s i n g  s t e a d i l y ,  growing from a b o u t  300 i n  1882 t o  

a b o u t  8 ,800  I n d i a n s  by 1958. During t h e  same p e r i o d  t h e  Hopi p o p u l a t i o n  

i n  t h e  r e s e r v a t i o n  grew from about  1800 t o  over  3 ,200  I n d i a n s .  I n  o r d e r  

t o  j u d i c i a l l y  s e t t l e  a l l  m a t t e r s  of c o n f l i c t  between t h e  two t r i b e s  

a s  t o  t h e i r  r i g h t s  i n  t h e  1882 R e s e r v a t i o n ,  Congress  passed  t h e  Act o f  

J u l y  22 ,  1958 (72 S t a t .  402) .  Under " s e c .  1" of  s a i d  Act a t h r e e  

judge  Cour t  was convened t o  h e a r  and e n t e r t a i n  a  s u i t  b r o u g h t  by t h e  

Hopi T r i b e  a g a i n s t  t h e  Navajo T r i b e .  The Uni ted S t a t e s  was j o i n e d  

a s  a  nominal o r  p a s s i v e  d c f e n d a n t .  The judgment rendered  by t h e  t h r e e  

judge c o u r t  i s  r e p o r t e d  i n  t h e  case o f  Healing v. J o n e s ,  210 F. Supp. 

125  (D.  A r i z .  l 9 6 ? ) ,  A f f ' d  373 U .  S .  758 (1963).  A copy of t h e  
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C o u r t ' s  f i n d i n g s  o f  f a c t ,  c o n c l u s i o n s  of law, and judgment a p p e a r  i n  

t h e  r e c o r d  o f  t h i s  c a s e  a s  "Hopi Ex. 78". The Cormnission t a k e s  

j u d i c i a l  n o t i c e  o f  a l l  t h e  p roceed ings  and d e t e r m i n a t i o n s  i n  t h e  c a s e  

of H e a l i n g  v .  J o n e s ,  s u p r a ,  and h e r e i n a f t e r  a d o p t s  i n  whole o r  i n  

p a r t ,  d i r e c t l y  o r  i n d i r e c t l y ,  where p e r t i n e n t  and m a t e r i a l  t o  i s s u e s  

t o  be r e s o l v e d  i n  t h e  i n s t a n t  c a s e ,  t h e  C o u r t ' s  f i n d i n g s  o f  f a c t  and 

c o n c l u s i o n s  of law. 

22. Although t h e r e  were  Navajo I n d i a n s  l i v i n g  on t h e  1882 

r e s e r v a t i o n  a t  t h e  t i m e  i t  was c r e s t e d ,  n e i t h e r  t h e y  n o r  t h e  Navajo 

T r i b e  were  mentioned i n  t h e  December 1 6 ,  1882 E x e c u t i v e  Order .  Any 

r i g h t s  t h a t  t h e  Navajos might e n j o y  i n  1882 R e s e r v a t i o n  would have t o  

be  r i g h t s  a c q u i r e d  i n  f u t u r o  under  t h a t  p a r t  o f  t h e  E x e c u t i v e  Order  

r e a d i n g  "and such o t h e r  I n d i a n s  a s  t h e  S e c r e t a r y  may s e e  f i t  t o  s e t t l e  

the reon ."  ( I  Kappler  805) 

Between t h e  y e a r s  1882 and 1931 no S e c r e t a r y  o f  I n t e r i o r ,  o r  

any o f f i c i a l  a c t i n g  i n  h i s  b e h a l f ,  took any a c t i o n  e i t h e r  e x p r e s s l y  

o r  by i m p l i c a t i o n ,  t o  s e t t l e  Navajo I n d i a n s  o r  t h e  Navajo T r i b e  on t h e  

1882 R e s e r v a t i o n  p u r s u a n t  t o  h i s  d i s c r e t i o n a r y  a u t h o r i t y  u n d e r  t h e  1882 

Execu t ive  Order .  

23.  Around t h e  y e a r  1890,  I n d i a n  a g e n t s  and o t h e r  o f f i c i a l s  
9 

a s s i g n e d  t o  t h e  Hopi-Navajo a r e a  began t o  send back t o  Washington a n  

i n c r e a s i n g  number of Hopi c o m p l a i n t s  of t h e  s t e a d y  Navajo encroachment 

upon Hopi g r a z i n g  and a g r i c u l t u r a l  l a n d s  w i t h i n  t h e  1882 R e s e r v a t i o n .  
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The b e s t  g raz ing  lands  were i n  the v a l l e y s  near  t he  washes below the  

Hopi mesas. The Hopis '  r e f u s a l  t o  l eave  t h e i r  pueblo v i l l a g e s  on t h e  

Mesa tops and t o  take  up res idence  i n  the  v a l l e y s  had been p red ica t ed  

p a r t l y  on s u p e r s t i t i o n  and p a r t l y  on t h e i r  f e a r  of t he  bo lde r ,  more 

aggres s ive  Navajo Indians .  Following repea ted  e x h o r t a t i o n  on the  p a r t  

of Government o f f i c i a l s  t o  take the  i n i t i a t i v e  and l e a v e  t h e i r  mesa 

v i l l a g e s ,  t he  Hopis began i n  the  l a t e  1920 ' s  and e a r l y  1930 ' s  t o  move 

down i n t o  the  v a l l e y  a r e a s  and. t o  r ec l a im and use  former Hopi lands  

w i t h i n  the  r e s e r v a t i o n  now p a r t l y  i n  Navajo hands. The Hopi T r ibe  

never abandoned i t s  r i g h t  t o  use and occupy the  1882 Rzserva t ion  p r i o r  

t o  the t i n e  the  Sec re t a ry  of I n t e r i o r  s e t t l e d  t h e  Navajos on the  

r e s e r v a t i o n  a s  h e r e i n a f t e r  i nd ica t ed .  

24. On February 7 ,  1931, the  Sec re t a ry  of I n t e r i o r  and t h e  

Commissioner of Ind ian  A f f a i r s  j o i n t l y  accepted a  recommendation t h a t  

the 1887 Reserva t ion  be d iv ided  between the  Navajos and t h e  Hopis but  

" t h a t  t h e r e  should be s e t  a s i d e  and .fenced f o r  t h e  exc lus ive  use  of  

the  Hopis a  reasonable  and f a i r  a r ea  of land". (Heal inp v. Jones ,  

210 F .  Supp. 125, 156) .  

Under Sec t ion  6 of t he  Indian Reorganizat ion Act of  June 18,  1934, 

(48 S t a t .  984) t h e  Sec re t a ry  of I n t e r i o r  was d i r e c t e d  t o  make r u l e s  and 

r e g u l a t i o n s  f o r  t h e  a d m i n i s t r a t i o n  of Indian r e s e r v a t i o n s  with r e s p e c t  

t o  f o r e s t r y ,  l i v e s t o c k ,  s o i l  e ros ion  and o t h e r  m a t t e r s .  On November 

6 ,  1935, the  Sec re t a ry  i s sued  genera l  graz ing  r e g u l a t i o n s  a f f e c t i n g  t h e  

ca r ry ing  c a p a c i t y  and management of the  Navajo range,  and s e t t i n g  up 
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s e p a r a t e  l and  management d i s t r i c t s ,  t h e  b o u n d a r i e s  o f  which were 

undef ined  a t  t h a t  time. E a r l y  i n  1936 t h e  b o u n d a r i e s  o f  t h e s e  l a n d  

management d i s t r i c t s  were d e f i n e d ,  t h e  r e s u l t  b e i n g  t h a t  t h e  boundar ies  

of " l and  management d i s t r i c t  6" l a y  e n t i r e l y  w i t h i n  t h e  1882 R e s e r v a t i o n  

s o  a s  t o  encompass t h e  Hopi v i l l a g e s  and a l l  l a n d s  u s e d  by t h e  Hopi 

I n d i a n s .  A s  o r i g i n a l l y  e s t a b l i s h e d  " land  management d i s t r i c t  6" 

c o n t a i n e d  a b o u t  500,000 a c r e s .  On A p r i l  24,  1 9 4 3 , t h e  O f f i c e  o f  I n d i a n  

A f f a i r s  approved t h e  new boundar ies  o f  d i s t r i c t  6 ,  and  as p r e s e n t l y  

c o n s t i t u t e d  " land  management d i s t r i c t  6" embraces 631,194 a c r e s .  A 

d e t a i l e d  d e s c r i p t i o n  o f  t h e  boundar ies  o f  " l a n d  management d i s t r i c t  6" 

i s  set  f o r t h  i n  t h e  C o u r t ' s  F ind ing  of F a c t  "41" i n  H e a l i n g  v .  J o n e s ,  

s u ~ r a ,  (Hopi Ex. 78, pp. 217-219),  and i s  d e p i c t e d  on t h e  map of 

t h e  1882 E x e c u t i v e  Order R e s e r v a t i o n  reproduced i n  t h e  o f f i c i a l  r e p o r t  

of t h a t  c a s e ,  a copy of  which i s  a t t a c h e d  h e r e i n  a t  t h e  end of t h e  

Commission's  f i n d i n g s  of f a c t .  

25. Commencing on February 7 ,  1931, when t h e  S e c r e t a r y  o f  I n t e r i o r  

approved a  recommendation c a l l i n g  f o r  a  Navajo-Hopi d i v i s i o n  o f  t h e  1882 

E x e c u t i v e  Order R e s e r v a t i o n ,  a d m i n i s t r a t i o n  o f f i c i a l s  fo l lowed  a p o l i c y  

d e s i g n e d  p r i m a r i l y  t o  exc lude  Hopi I n d i a n s  from t h a t  p a r t  of t h e  1882 

R e s e r v a t i o n  upon which Navajo I n d i a n s  were  b e i n g  s e t t l e d  w i t h  impl ied  

S e c r e t a r i a l  c o n s e n t .  T h i s  p o l i c y  of s e g r e g a t i n g  t h e  two t r i b e s  was 

pursued f u r t h e r  w i t h  t h e  i s s u a n c e  o f  g r a z i n g  r e g u l a t i o n s  des igned '  t o  
9 

c o n t r o l  t h e  g r a z i n g  c a p a c i t y  of t h e  l a n d s  w i t h i n  t h e  newl; formed 

" l a n d  management d i s t r i c t  6", which d i s t r i c t  i n s o f a r  as t h e  g r a z i n g  
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r egu la t ions  were concerned was designated a s  a "Hopi P.eservationl'. 

The Conmission f i n d s  t h a t  admin i s t r a t i on  a c t i o n  on June  2 ,  1937, 

e f f e c t i v e l y  te rmina ted  a l l  Hopi a b o r i g i n a l  t i t l e  t o  t he  lands  wi th in  

the 1882 Execut ive  Order Reservat ion o u t s i d e  t h e  boundar ies  of "land 

management d i s t r i c t  6" a s  e s t ab l i shed  and approved by the  O f f i c e  of 

Indian A f f a i r s  on A p r i l  24, 1943. The e n t i r e  1882 Execut ive Order . 

Reservat ion con ta ined  2,499,558 a c r e s ,  and t h e  a r e a  o u t s i d e  of "land 

management d i s t r i c t  6" t o t a l e d  1,868,364 a c r e s .  

26. Pursuant  t o  the  provis ions  of "Sec. 2" of t he  Act of J u l y  

2 2 ,  1958, s u p r a ,  t h e  Court i n  Healinq v. Jones en t e red  a  judgment 

wherein the  Hopi T r i b e  was decreed t o  be the e x c l u s i v e  owner of the  

land i n  " land management d i s t r i c t  6" and s a i d  t r i b e  was awarded 

r e s e r v a t i o n  t i t l e  t h e r e t o .  (Hopi Ex. 78, p .  223.) The Court f u r t h e r  

decreed t h a t  t h e  Hopi T r ibe  and the Navajo T r i b e  he ld  a j o i n t ,  un- 

divided and equal  i n t e r e s t  t o  the balance of the 1882 Reservat ion.  

(Hopi Ex. 78, p. 224) 

COPiCLCrSIONS OF LAW 

T h e  Commission concludes t h a t  the Hopi T r i b e  i s  e n t i t l e d  t o  

br ing  and m a i n t a i n  the  s u i t  he re in ;  a s  of December 22, 1852, the  Hopi 

Tr ibe  he ld  t h e  I n d i a n  t i t l e  t o  the lands  desc r ibed  i n  Finding of Fac t  

20, supra ;  on December 2 2 ,  1882, the  United S t a t e s  ex t inguished  the  

Hopi Ind ian  t i t l e  wi thout  payment of compensation t o  those lands  

descr ibed  i n  F inding  of Fact 20 ly ing  o u t s i d e  the  boundaries  of the  
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1882 Execu t ive  Order R e s e r v a t i o n ;  on June 2 ,  1937 t h e  Uni ted  S t a t e s  

e x t i n g u i s h e d  t h e  Hopi I n d i a n  t i t l e  t o  1 ,868,364 a c r e s  o f  l a n d  i n  t h e  

1882 Execu t ive  Order R e s e r v a t i o n ,  l y i n g  o u t s i d e  t h e  b o u n d a r i e s  of 

" l a n d  management d i s t r i c t  6"; under t h e  d e c r e e  of t h e  C o u r t  i n  t h e  

c a s e  o f  H e a l i n q  v.  J o n e s ,  suDra,  t h e  Hopi T r i b e  h a s  r e s e r v a t i o n  t i t l e  

t o  t h e  l a n d s  i n  " land  management d i s t r i c t  6" and a  j o i n t ,  u n d i v i d e d ,  

and e q u a l  i n t e r e s t  w i t h  t h e  Navajo T r i b e  t o  t h e  b a l a n c e  o f  t h e  l a n d s  

w i t h i n  t h e  1882 E x e c u t i v e  Order  Reserva t ion ;  and ,  t h e  Hopi T r i b e  d i d  

c o t  have I n d i a n  t i t l e  t o  t h e  b a l a n c e  o'f t h e  l a n d s  i n  s u i t  h e r e i n .  

Bran t ley  Blue,  i s s i o n e r  
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( f rom Opinibn i n  Hea l in?  v .  J o n e s ,  210 F. S u p p . ' L 3 3 )  i 
, o .... c o n t a i n i n g  l a n d s  conceded t o  H o p i s  by Defendan t  P o - - - ( U n i t e d  S t z t c s )  i n  I n d .  C 1 .  Corn. Docke t s  196, 229. 0 
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L E G E N D  

oppro~ lmole ly  34 mlles south 01 the Arizona-Uloh CIOIe line ond t h r  
costern line Is 54 mllos wesf 01 the Ar~zono-New M e ~ i c o  stole Ilne. The 
no r l h ro r l  corner 01 Ihr E~ecu l i ve  Ordor Areo Is opproximolely 6 3  miles WSW 
f rom the Four.Corncr Monument morklng the cornor common l o  Arirono, 
New Mexico, Colorado, ond Utoh. 

Boundary 01 Lon4 Mdnoqement Olctrlct 6 0s originally created In 1936. 

0 Nolr. Tnir  moo reo r i sc~ l s  o s ~ m ~ l l l i r d  vrrslon 01 one In  lorcar rco l r  l l l e d  in the 0 

% records 01 I h r  COsO pursuonl lo & I~pu ro l~on  01 counsel lor the p o r l i r s  d o l r d  . i - ' L - 0, - I 
Augut l  13, 1362. 
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