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T h i s  c o n s o l i d a t e d  c a s e  i n v o l v e s  t h e  over lapp ing  a b o r i g i n a l  t i t l e  

c l a i m s  of t h e  Hopi T r i b e ,  t h e  p l a i n t i f f  i n  Docket No. 196,  and  t h e  

Navajo T r i b e  o f  I n d i a n s ,  t h e  p l a i n t i f f  i n  Docket No. 229, t o  a l a r g e  

t r a c t  of l a n d  i n  n o r t h e a s t e r n  Arizona and s o u t h e r n  Utah. 

The Hopi p l a i n t i f f  c o n t e n d s  t h a t ,  fo l lowing  t h e  a t t a c h m e n t  of 

American s o v e r e i g n t y  over  t h e  a r e a  i n  s u i t  i n  1848 by v i r t u e  o f  t h e  

T r e a t y  o f  Guadalupe H i d a l g o  (9  S t a t .  922) ,  t h e  Uni ted  S t a t e s  t h e r e a f t e r  

by a s e r i e s  o f  P r e s i d e n t i a l  e x e c u t i v e  o r d e r s ,  a d m i n i s t r a t i v e  a c t i o n s ,  

and  t h e  enactment  o f  c e r t a i n  l e g i s l a t i o n ,  d e p r i v e d  t h e  Hopi T r i b e  s t e p  

by s t e p  o f  a l l  i t s  a b o r i g i n a l  l a n d s  w i t h o u t  t h e  payment of a n y  c m p e n -  

s a t i o n .  Recovery i s  sought  under  S e c t i o n  ( 2 ) ( 4 )  of t h e  I n d i a n  Claims 

Commission Act .  On t h e  o t h e r  hand t h e  Navajo p l a i n t i f f . a l l e g e s  t h a t  

by v i r t u e  o f  t h e  Navajo T r e a t y  of J u l y  1, 1868 (15 S t a t .  667)  t h e  

Navajo T r i b e  ceded t o  t h e  U n i t e d  S t a t e s  i t s  a b o r i g i n a l  r i g h t s  t o  t h e  

Hopi-Navajo c la imed  a r e a  f o r  a n  unconsc ionab le  c o n s i d e r a t i o n  f o r  which 

a d d i t i o n a l  compensat ion i s  s o u g h t  under  Sec.  2 ( 3 )  of t h e  A c t .  The 

c o n t e s t e d  a r e a  i n  t h i s  law s u i t  r e p r e s e n t s  t h e  t o t a l i t y  o f  Hopi a b o r i g i n a l  

l a n d  c l a i m s  i n  Docket No. 1 9 6 ,  which a r e a  i s  l o c a t e d  w i t h i n  and  c o n s i s t s  o f  

a b o u t  o n e - t h i r d  of a much l a r g e r  a r e a  t h a t  i s  t h s  s u b j e c t  m a t t e r  o f  t h e  

c l a i m s  a s s e r t e d  by t h e  Navajo p l a i n t i f f  i n  Docket No. 229. 

The Hopi o r  "Moqui" I n d i a n s  be long  t o  t h e  Pueb lo  c u l t u r e ,  speak 

a  Shoshonean d i a l e t t ,  and a r e  one o f  t h e  few American I n d i a n  t r i b e s  

s t i l l  r e s i d i n g  i n  a  major p o r t i o n  o f  t h e i r  a n c e s t r a l  home. The Hopi 

o r i g i n s  a r e  l o s t  i n  a n t i q u i t y ,  and t h e i r  f i r s t  r ecorded  c o n t a c t  w i t h  t h e  

w h i t e  man o c c u r r e d  i n  1541,  when a  Span ish  detachment  s t a t i o n e d  a t  
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Zuni e a s t  o f  t h e  Hopi T r i b e  was s e n t  by Coronado t o  v i s i t  t h e  p r o v i n c e  

o f  Tusayan a s  t h e  Hopi c o u n t r y  was r e f e r r e d  t o .  Upon t h e i r  a r r i v a l  

t h e  S p a n i a r d s  found t h e  Hopis g a t h e r e d  i n  permanent v i l l a g e s  on t h r e e  

p r i n c i p a l  mesa t o p s .  These Hopi mesas a r e  s i t u a t e d  i n  t h e  c e n t e r  o f  

t h e  o v e r l a p  a r e a ,  and extend upward s i x  hundred f e e t  above t h e  su r round-  

i n g  v a l l e y s  and  range  l a n d s .  Throughout t h e  p e r i o d  o f  Span ish  r u l e  

o v e r  t h e  s o u t h w e s t e r n  p a r t  of t h e  c o u n t r y ,  t h e  Mexican p e r i o d  (1821- 

1 8 4 8 ) ,  and even  a f t e r  American s o v e r e i g n t y  a t t a c h e d  under  t h e  p r o v i s i o n s  

o f  t h e  1848 T r e a t y  o f  Guadalupe Hidalgo,  t h e  H o p i ' I n d i a n s  have  been 

p i c t u r e d  a s  a r e l a t i v e l y  i n o f f e n s i v e  and t i m i d  p e o p l e ,  l i v i n g  i n  s i x  

o r  seven  permanent v i l l a g e  si tes on t h e  Pueb lo  mesas i n  t h e  h e a r t  o f  

t h e i r  c o u n t r y .  T h e i r  a g r i c u l t u r a l  s u b s i s t e n c e  was supplemented by 

c a t t l e  and s h e e p  r a i s i n g  i n  t h e  nearby  v a l l e y s ,  w i t h  some h u n t i n g  and 

food g a t h e r i n g  i n  t h e  o u t e r  o r  p e r i p h e r a l  a r e a s  away from t h e  v i l l a g e  

s i t e s .  While t h e  Hopi were a  r e l i g i o u s  t r i b e ,  t h e y  r e s i s t e d  t o  a  

marked d e g r e e  t h e  e f f o r t s  o f  t h e  Spanish m i s s i o n a r i e s  t o  c o n v e r t  them 

t o  t h e  t e n e n t s  of C h r i s t i a n i t y .  The f o c a l  p o i n t  o f  Hopi worsh ip  was 

t h e  e a g l e ,  c o n s i d e r e d  t h e  most s a c r e d  of b i r d s  and a  s u n  symbol. The 

Hopis had numerous e a g l e  s h r i n e s  which t h e y  v i s i t e d  p e r i o d i c a l l y .  

Many of  t h e s e  s h r i n e s  were l o c a t e d  a t  g r e a t  d i s t a n c e s  f rom t h e i r  v i l l a g e  

s i t e s ,  some b e i n g  l o c a t e d  as f a r  west  a s  t h e  San F r a n c i s c o  Mountains 

and a s  f a r  s o u t h  a s  Chevelon Creek s o u t h e a s t  of Winslow, Ar izona ,  b o t h  

s i t e s  b e i n g  w e l l  beyond t h e  boundar ies  of t h e  area i n  s u i t .  w an^ o f  

t h e  o u t l y i n g  s h r i n e  a r e a s  were a l s o  v i s i t e d  by t h e  Nava jo ,  Zunis ,  Acomas 
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and o t h e r  Pueblo and Apache groups. Many of t h e  Hopi s h r i n e s  had 

been abandoned some y e a r s  p r i o r  t o  t h e  time American sove re ign ty  

a t t a c h e d  i n  1848. A/ 

The United S t a t e s  o f f i c i a l s  had but  l i t t l e  c o n t a c t  w i t h  Hopi 

Ind ians  dur ing  t h e  e a r l y  y e a r s  of American sove re ign ty  ove r  t h e  New 

Mexico T e r r i t o r y .  The Hopis,  who numbered about 2,500 s o u l s ,  were 

then l i v i n g  i n  seven  v i l l a g e s ;  namely, Walpi, Sichomovi and Hano on 

the  F i r s t  Mesa; Mishovgnovi, Shungopovi and Sh ipau lov i  on Second 

Mesa; and O r a i b i  on Th i rd  Mesa. h l a t  con tac t  t h e r e  was u s u a l l y  

r e s u l t e d  from Hopi compla in ts  of Navajo r a i d i n g ,  an  a c t i v i t y  which 

the  Navajo had r e g u l a r l y  pursued during both t h e  Spanish and Mexican 

per iods  of  s o v e r e i g n t y .  

The Navajos f i r s t  e n t e r e d  t h e  southwestern p a r t  of  t h e  United 

S t a t e s  sometime between 1300 t o  1500 A.D. They a r e  a  branch of t h e  

Athapaskan people  who a p p a r e n t l y  migrated i n t o  t h e  southwes te rn  p a r t  

of t h e  United S t a t e s  from Canada. Wi th ' t he  Apaches t h e  Navajos make 

up one l i n g u i s t i c  group who were f i r s t  contac ted  by t h s  Spanish sou th  

of  t h e  San Juan  R ive r  e a r l y  i n  t h e  seventeenth  cen tu ry .  

The Spanish had found t h e  Navajos t o  be  an a g g r e s s i v e  people  who 

shunned a t tachment  t o  permanent v i l l a g e  s i t e s .  They moved about  a  
9 

1/ By 1848 t h e  Hopi had abandoned t h e  Navajo Mountain s h r i n e  on - 
t h e  n o r t h e r n  boundary of t h e  over lap  a r e a ,  and t h e  San F ranc i sco  
Mountain and Chevelon Creek s h r i n e s  west and s o u t h  d f  t h e  
claimed a r e a .  
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g r e a t  d e a l  g d t h e r i n g  food and h u n t i n g  where t h e  o p p o r t u n i t y  a v a i l e d  

i t s e l f .  During t h e  Span i sh  e r a ,  t h e  Navajos a c q u i r e d  h o r s e s  and s h e e p .  

The h o r s e s  p r o v i d e d ,  them w i t h  even more m o b i l i t y ,  and a s  t h e  Navajo  

p o p u l a t i o n  i n c r e a s e d  t h e i r  t e r r i t o r i a l  demands l i k e w i s e  i n c r e a s e d .  

I t  was i n e v i t a b l e  t h a t  t h e r e  would soon be c o n f l i c t  between t h e  w a r l i k e  

Liavajos, t h e  n e i g h b o r i n g  I n d i a n  t r i b e s  and t h e  S p a n i s h  a u t h o r i t i e s .  

H i s t o r y  h a s  shown t h a t  Navajo t e r r i t o r i a l  e x p a n s i o n  was i n  a  

w e s t e r l y  d i r e c t i o n .  The Utes  t o  t h e  n o r t h  and Apaches t o  t h e  s o u t h  

c o n t a i n e d  Navajo t r i b a l  movement i n  t h o s e  d i r e c t i o n s ,  w h i l e  t h e  S p a n i s h  

and Pueb lo  I n d i a n  s e t t l e m e n t s  t a  t h e  e a s t  n e a r  t h e  Rio Grande k i v e r  

proved t o  be  a  f o r n i d a b l e  b a r r i e r  t o  any e a s t w a r d  Navajo e x p a n s i o n .  

I n  1848 t h e  h e a r t  of  the  Navajo c o u n t r y  l a y  e a s t  of  t h e  l a n d s  i n  

s u i t  b e i n g  g e n e r a l l y  i d e n t i f i e d  a s  t h a t  a r e a  i n  n o r t h w e s t e r n  New Mexico 

and n o r t h e a s t e r n  Arizona i n  t h e  v i c i n i t y  o f  t h e  San J u a n  R i v e r  and  i t s  

t r i b u t a r y  s t r e a m s  wes t  o f  t h e  Rio Grande,  and i n c l u d i n g  Blanco Canyon, 

Canyon de  C h e l l y ,  and t h e  Tunicha Mountains .  By 1854 t h e  Navajo T r i b e  

numbered 8 , 0 0 0  t o  10 ,000  I n d i a n s  who c o u l d  b e  found a s  f a r  s o u t h  and 

sou thwes t  i n  New h!e:tico and Arizona a s  t h e  35' p a r a l l e l  of  n o r t h  

l a t i t u d e  j u s t  o u t s i d e  t h e  o v e r l a p  a r e a .  

For a l l  i n t e n t s  and purposes  t h e  Uni ted  S t a t e s  o f f i c i a l s  i n h e r i t e d  

t h e  Navajo s i t u a t i o n  t h a t  had plagued t h e  p r i o r  S p a n i s h  and Mexican 

a u t h o r i t i e s  f o r  y e a r s .  There was c o n s t a n t  t u r m o i l  and w a r f a r e  between 

tlhc Navajos ,  t h e  New Nclsican s e t t l e r s  and t h e  n e i g h b o r i n g  t r i b e s .  I t  

was a p e r i o d  when t h e  Hopis t o  t h e  wes t  were  b e g i n n i n g  t o  f e e l  t h e  
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mounting p r e s s u r e  from t h e  Navajos.  A t r e a t y  of peace  conc luded  w i t h  

t h e  Navajo T r i b e  i n  1849 had f a i l e d  t o  s tem Navajo r a i d i n g  a c t i v i t y .  

Ln a n  a t t e m p t  t o  c h e c k  f u r t h e r  Navajo encroachments F o r t  D e f i a n c e  had 

been e s t a b l i s h e d  i n  1 8 5 1  i n  Arizona a t  a  p o i n t  j u s t  w e s t  o f  t h e  p r e s e n t  

New Mexico-Arizona boundary l i n e .  

I n  1855 Governor  David Merr iwether  sought  by t r e a t y  t o  e s t a b l i s h  

a  Navajo r e s e r v a t i o n .  The w e s t e r n  boundary of t h e  proposed new 

r e s e r v a t i o n  was d e s c r i b e d  a s  a  l i n e  running n o r t h  and  s o u t h  i n  Ar izona ,  

between t h e  c o n f l u e n c e  o f  t h e  San Juan  River  and t h e  Rio d e  C h e l l y  and t h e  

c o n f l u e n c e  o f  t h e  Zuni R i v e r  and t h e  L i t t l e  Colorado R i v e r .  T h i s  w e s t e r n  

boundary,  a s  drawn, i s  s i t u a t e d  approx imate ly  20 m i l e s  e a s t  o f  the .  

n e a r e s t  Hopi v i l l a g e s  and w i t h i n  t h e  e a s t e r n  boundary of t h e  l a n d s  i n  

s u i t .  A s  such i t  r e p r e s e n t s  a  compromise of what was b e l i e v e d  t o  be  t h e  

w e s t e r n  l i m i t s  o f  Navajo  c o u n t r y  a s  g leaned  from e a r l i e r  maps and o t h e r  

i n f o r m a t i o n  t h e n  a v a i l a b l e .  Due t o  a n  u n f a v o r a b l e  Committee r e p o r t  t h e  

proposed 1855 T r e a t y  w a s  n e v e r  r a t i f i e d  by t h e  Uni ted S t a t e s  S e n a t e .  

T r o u b l e  w i t h  t h e  Navajos  con t inued  through t h e  1 8 5 0 ' s  and i n t o  t h e  

1 8 6 0 ' s .  I n  1863 t h e  m i l i t a r y  a u t h o r i t i e s  conceived t h e  i d e a  o f  removing 

a l l  Navajos and r e l o c a t i n g  them e a s t  o f  t h e  Rio Grande R i v e r  on t h e  

Pecos R i v e r  a t  t h e  Bosque Redondo i n  New Mexic3. Colone l  K i t  

Carson was i n  c h a r g e  of f i e l d  o p e r a t i o n s .  By A p r i l  o f  1864 s e v e r a l  
1 

thousand Navajo I n d i a n s  had been rounded up and i n t e r n e d  a t  F o r t  Sumner 

a t  Bosque Redondo. Thousands of o t h e r  Navajos had managed t o  e l u d e  
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C a r s o n ' s  t r o o p e r s  by s c a t t e r i n g  t o  t h e  winds and moving i n t o  remote 

a r e a s  wherc they  had never  been s e e n  b e f o r e .  

Faced w i t h  t h e  enormous problem of  c a r i n g  f o r  thousands  o f  d i s -  

s a t i s f i e d  Navajos  i n t e r n e d  a t  F o r t  Sumner, t h e  U n i t e d  S t a t e s  a u t h o r i t i e s  

dec ided  t h a t  a permanent Navajo r e s e r v a t i o n  s h o u l d  b e  e s t a b l i s h e d ,  

one t h a t  would e s s e n t i a l l y  embrace t h e  l i m i t s  o f  l a n d s  t r a d i t i o n a l l y  

a s s o c i a t e d  w i t h  t h e  Navajo T r i b e .  On June  1, 1868,  t h e  Uni ted  S t a t e s  

e n t e r e d  i n t o  a t r e a t y  w i t h  t h e '  Navajos a t  F o r t  Sumner under  t h e  terms or' 

which  t h e  Xavajo  T r i b e  was g r a n t e d  a  s i z e a b l e  r e s e r v a t i o n  l y i n g  e a s t  of  

and a d j a c e n t  t o  t h e  l a n d s  i n  s u i t .  I n  exchange f o r  t h i s  new r e s e r v a t i o n  

t h e  Navajo  T r i b e  a g r e e d  t o  r e l i n q u i s h  a l l  occupancy r i g h t s  t o  l a n d s  

s i t u a t e d  o u t s i d e  o f  t h e  r e s e r v a t i o n  e x c e p t  t h e  l i m i t e d  r i g h t  t o  hun t  on 

2 / 
unoccupied l a n d s  c o n t i g u o u s  t h e r e t o .  - W i t h i n  a  s h o r t  p e r i o d  t h o s e  

Navajo I n d i a n s  i n t e r n e d  a t  F o r t  Sumner were  r e l e a s e d  and moved t o  t h e  

newly e s t a b l i s h e d  r e s e r v a t i o n .  E s t i m a t e s  o f  t h e  o v e r a l l  Navajo 

p o p u l a t i o n  i n  1868 p l a c e  t h e  f i g u r e ' a t  twe lve  t o  t h i r t e e n  thousand 

I n d i a n s .  

An 1878 E x e c u t i v e  Order  r e e s t a b l i s h e d - t h e  w e s t e r n  boundary o f  t h e  

1868 Navajo  R e s e r v a t i o n  f u r t h e r  w e s t  a t  t h e  110" West L o n g i t u d e ,  and a n  

1880 E x e c u t i v e  Order  added more l a n d ' t o  t h e  s o u t h w e s t  p a r t  o f  t h e  

r e s e r v a t i o n .  As e n l a r g e d  t h e  1368 Navajo R e s e r v a t i o n  amounted t o  

rougl i ly  e i g h t  m i l l i o n  a c r e s .  D e s p i t e  t h e  v a s t  s i z e  of  t h i s  r e s e r v a t i o n  

- 

2 /  15 S t a t .  667 .  - 
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many Navajos i g n o r e d  i t s  boundar ies  and moved westward encroach ing  

more and more upon l a n d s  c o n s i d e r e d  t o  have be longed  t o  Hopi I n d i a n s .  

The I n d i a n  a g e n t s  i n  r e s i d e n c e  n e a r  t h e  Hopi v i l l a g e s  began t o  r e l a y  

t o  t h e i r  s u p e r i o r s  i n  Washington a n  i n c r e a s i n g  number of Hopi com- 

p l a i n t s  c o n c e r n i n g  Navajo  encroachments on Hopi l a n d s .  

By 1876 i t  had been  recommended t h a t  t h e  Hopi I n d i a n s  be  g i v e n  a 

r e s e r v a t i o n  t o  p r o t e c t  them a g a i n s t  Navajo t r e s p a s s e s  and w h i t e  i n t e r -  

meddlers .  Nothing came of  t h i s  o r  subsequen t  p r o p o s a l s  u n t i l  December 

1 6 ,  1882, when P r e s i d e n t  A r t h u r ,  a c t i n g  upon t h e  recommendations o f  

Agent J .  H .  F leming,  i s s u e d  a n  Execu t ive  Order  s e t t i n g  up by metes  

and bounds a  new I n d i a n  r e s e r v a t i o n  o f  roughly  2-1/2  m i l l i o n  a c r e s  

f o r  t h e  immediate b e n e f i t  o f  t h e  Hopis ". . . and  such o t h e r  I n d i a n s  

a s  t h e  S e c r e t a r y  o f  I n t e r i o r  may s e e  f i t  t o  s e t t l e  t h e r e o n . "  (I Kappler 

805)  T h i s  new E x e c u t i v e  Order  R e s e r v a t i o n  r e s t s  i n  t h e  c e n t e r  o f  t h e  

o v e r l a p  a r e a  and a b u t s  t h e  Navajo R e s e r v a t i o n  on t h e  w e s t ,  t h e  common 

boundary l i n e  b e i n g  t h e  110" of West Longi tude .  As e s t a b l i s h e d  t h e  

1882 R e s e r v a t i o n  c o n t a i n s  w i t h i n  i t s  b o u n d a r i e s  a l l  o f  t h e  Hopi p e r -  

manent v i l l a g e s ,  t h e  agency b u i l d i n g s  a t  Keams Canyon, and what Agent 

Fleming c o n s i d e r e d  t o  b e  s u f f i c i e n t  l a n d  t o  meet t h e  needs  o f  t h e  

Hopi p o p u l a t i o n  which t h e n  numbered a b o u t  1800 I n d i a n s .  I n  a d d i t i o n  

t o  t h e  H o p i s ,  t h e r 5  were  approx imate ly  300 Navajo  I n d i a n s  l i v i n g  i n  

t h e  E x e c u t i v e  Order  R e s e r v a t i o n  a s  of 1882. 

I n  t h e   omm mission's judgnen t  t h e  fo rmal  i s s u a n c e s  o f  t h e  Decenber 

1 6 ,  1882 P r e s i d e n t i a l  Order  e f f e c t i v e l y  t e r m i n a t e d  and  p u t  t o  r e s t  
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a11 Hopi a b o r i g i n a l  t i t l e  c l a i m s  beyond t h e  l i m i t s  o f  t h e  1382 Hopi 

E x e c u t i v e  Order  R e s e r v a t i o n .  
4 

The Commission c o n c l u d e s  t h a t  t h e  r e c o r d  h e r e i n  d o e s  n o t  s u p p o r t  

t h e  l a r g e  a b o r i g i n a l  l a n d  a r e a  con tended  f o r  by t h e  Hopi p l a i n t i f f .  

I n  awarding a  much s m a l l e r  a r e a ,  we c o n s i d e r e d  among o t h e r  t h i n g s  t h e  

f a c t  t h a t  t h e  Hopi I n d i a n s  were  a  r e l a t i v e l y  s m a l l  t r i b e ,  p r o b a b l y  

never  e s c e e d i n g  2500 I n d i a n s  p r i o r  t o  1882,  and t h a t  by n a t u r e  t h e  

Hopis were  i n o E f e n s i v e  and somewhat t i m i d  I n d i a n s  whose p u e b l o  o r i e n t e d  

c u l t u r e  and environment  c o n f i n e d  them t o  permanent v i l l a g e  s i t e s .  

The Hopis g r a z e d  sheep  and c a t t l e  i n  t h e  v a l l e y s  below t h e  

n e s a s  and t h e  Commission i s  of  t h e  o p i n i o n  t h a t  i t s  boundary l i n e s  

3 / i n c l u d e  t h e  l a n d  used f o r  t h e s e  purposes .  - 

F i n a l l y  t h e  Commission d o e s  n o t  a g r e e  w i t h  t h e  Hopi p l a i n t i f f  

t h a t  t h e  s p o r a d i c  and i n t e r m i t t e n t  v i s i t s  of  Hopi I n d i a n s  t o  s a c r e d  

s h r i n e s  i n  t h e  o u t e r  r e a c h e s  of  t h e  o v e r l a p  a r e a  s u b s t a n t i a t e s  Hopi 

a b o r i g i n a l  t i t l e  t o  a 1 1  t h o s e  l a n d s  l y i n g  between t h e  v i l l a g e  s i t e s  

and t h e s e  d i s t a n t  s h r i n e  a r e a s .  F i r s t  o f  a l l  t h e  r e c o r d  c l e a r l y  

documents a  long  t ime Hopi abandonment of  many s h r i n e  a r e a s  a s  

w e l l  a s  common u s a g e  by o t h e r  t r i b e s  of  o t h e r  s h r i n e s .  Whi le  

a d m i t t i n g  t o  a c t u a l  p h y s i c a l  abandonment o f  s h r i n e s ,  t h e  Hopi p l a i n t i f f  

i n s i s t s  t h a t  Hopi I n d i a n  p r e s e n c e  i s  unnecessa ry  t o  s u s t a i n  ownership  

3 /  We n o t e  .in t h i s  c o n n e c t i o n  t h a t  Hopi I n d i a n  a g e n t  J .  H .  Fleming i n  - 
a l e t t e r  t o  t h e  I n d i a n  Commissioner P r i c e  on December 4 ,  1882,  
i n d i c a t e d  t h a t  b o u n d a r i e s  o f  t h e  proposed new Hopi R e s e r v a t i o n  
embraced s u E E i c i c n t  l a n d  f o r  t h e i r  a g r i c u l t u r a l  and g r a z i n g  purposes .  
H c a 1 i . n ~  v .  J o n e s ,  210 F. Supp. 125 (1362) A f f ' d  373 U.S. 958, Hopi E .  78. 
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r i g h t s  t o  t h e i r  s a c r e d  p l a c e s  a s  long a s  s p i r i t u a l  a t t a c h m e n t  o r  

r a p p o r t  i s  s u s t a i n e d .  However, even i f  we were  t o  a c c e p t  Hopi 

s p i r i t u a l  a t t a c h m e n t  a s  a n  i n d i c i a  o f  a b o r i g i n a l  ownersh ip ,  t h e  Hopis 

i n  our  judgment have f a i l e d  t o  meet t h e  e v i d e n t i a r y  burden  o f  showing 

c o n t i n u o u s  and e x c l u s i v e  use  o f  t h e i r  o u t l y i n g  and  remote  s h r i n e  a r e a .  

The Confedera ted  T r i b e s  o f  t h e  Warm S p r i n g s  R e s e r v a t i o n  o f  Oregon v .  

United S t a t e s ,  177 C t .  C l .  184 (1966) ,  The Sac and Fox T r i b e  o f  I n d i a n s  

of Oklahoma, e t  a l . ,  v .  Uni ted S t a t e s ,  161 C t .  C 1 .  1 8 9 ,  315 F. 2d 

896 (1963) ,  c e r t .  d e n i e d ,  350 U.S. 848. I n  f z c t  t h e  a r c h a e o l o g i c a l  

ev idence  of r e c o r d  p o i n t s  t o  t h e  p r e s e n c e  of many abandoned Navajo 

s i t e s  th roughout  t h e  p e r i m e t e r  of t h e  s u b j e c t  t r a c t ' a l t h o u g h  t h e  

a c t u a l  u s e  d a t e s  o f  many of t h e s e  s i t e s  a r e  s t r i c t l y  c o n j e c t u r a l .  

The C o m i s s i o n  i s  of t h e  o p i n i o n  t h a t  a s  of December 1 6 ,  1882, 

when t h e  P r e s i d e n t i a l  Order was i s s u e d  s e t t i n g  up t h e  1882 E x e c u t i v e  

Order R e s e r v a t i o n ,  t h e  Hopi T r i b e  h e l d  t h e  I n d i a n  t i t l e  o n l y  t o  t h o s e  

l a n d s  w i t h i n  t h e  o v e r l a p  a r e a  a s  d e s c r i b e d  i n  t h e  Commission 's  F ind ing  

No. 20 .  The C o m i s s i o n  f u r t h e r  conc ludes  t h a t  t h e  i s s u a n c e  o f  t h e  

Decenber 16 ,  1882,  P r e s i d e n t i a l  Order s e t t i n g  up t h e  E x e c u t i v e  Order  

R e s e r v a t i o n  f o r  t h e  b e n e f i t  o f  t h e  Hopi T r i b e ,  and  f o r  such  I n d i a n s  

a s  t h e  S e c r e t a r y  o f  I n t e r i o r  might s e e  f i t  t o  s e t t l e  t h e r e o n ,  had t h e  

e f f e c t  o f  e x t i n g u i s h i n g ,  w i t h o u t  t h e  payment o f  any  compensa t ion ,  t h e  

Hopi I n d i a n  t i t l a  t o  a l l  t h o s e  l a n d s  d e s c r i b e d  i n  t h e  ~ o m m i s s i o n ' s  
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F ind ing  No. 20 l y i n g  o u t s i d e  t h e  boundar ies  of t h e  1882 E x e c u t i v e  

Order R e s e r v a t i o n .  

Fol lowing t h e  i s s u a n c e  o f  the  1882 P r e s i d e n t i a l  Order ,  c e r t a i n  

e v e n t s  and happen ings  t r a n s p i r e d  which f i n a l l y  d e p r i v e d  t h e  Hopi 

T r i b e  of  a  ma jor  p a r t  o f  i t s  a b o r i g i n a l  t i t l e  l a n d s  w i t h i n  t h e  1882 

Execu t ive  Order  R e s e r v a t i o n .  There has  been p l a c e d  i n  t h e  r e c o r d  i n  

t h i s  c a s e  a  copy o f  t h e  f i n d i n g s  of f a c t ,  o p i n i o n ,  and c o n c l u s i o n s  

o f  law, i s s u e d  i n  t h e  c a s e  of  Healine,  v .  J o n e s ,  210 F.  Supp. 125 (1962) ,  

~ f f ' d .  373 U.S. 758 (1963) ,  a  m a t t e r  o f  which t h i s  Commission t a k e s  

j u d i c i a l  n o t i c e .  The H e a l i n q  c a s e  was a  s p e c i a l  a c t i o n  b r o u g h t  by t h e  

Hopi T r i b e  a g a i n s t  t h e  Navajo T r i b e  and t h e  Uni ted  S t a t e s  b e f o r e  a 

s p e c i a l  t h r e e  judge  c o u r t  convened p u r s u a n t  t o  t h e  Act  o f  J u l y  22,  

1958,  72 S t a t .  402,  f o r  t h e  purpose  of r e s o l v i n g  t h e  compet ing Hopi 

and Navajo c l a i m s  i n  and t o  t h e  1882 Execu t ive  Order  R z s e r v a t i o n .  

Where p e r t i n e n t  and m a t e r i a l  t o  t h e , d i s p o s i t i o n  o f  t i t l e  i s s u e s  i n  

t h i s  c a s e ,  and where c o n s i s t e n t  w i t h  t h e  r e c o r d  and  t h e  law o f  t h e  

c a s e ,  t h e  Commission had adop ted  a s  i t s  own, e i t h e r  i n  p a r t  o r  i n  t o t a l ,  

d i r e c t l y  o r  i n d i r e c t l y ,  c e r t a i n  f i n d i n g s  of  f a c t  and c o n c l u s i o n s  of  

law r e n d e r e d  by t h e  c o u r t  i n  Heal ing v .  J o n e s ,  s u p r a .  

I n  t h e  H e a l i n g  c a s e ,  t h e  Cour t  found,  and t h e  Commission c o n c u r s ,  

t h a t ;  (1) The Navajo p o p u l a t i o n  i n  t h e  E x e c u t i v e  Order  R e s e r v a t i o n  

i n c r m s a d  s t e a d i l y  from 1832 from 300 I n d i a n s  t o  8 ,600  I n d i a n s  by 
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1958, and t h e  Hopi p o p u l a t i o n  i n c r e a s e d  from a b o u t  1800 I n d i a n s  t o  

o v e r  3 ,200  d u r i n g  t h e  same p e r i o d ;  ( 2 )  w h i l e  Navajo I n d i a n s  were 

a l lowed  t o  move on t o  p a r t  of t h e  E x e c u t i v e  Order  R e s e r v a t i o n  a f t e r  

1882, i t  was n o t  u n t i l  J u n e  2 ,  1937, t h a t  t h e  S e c r e t a r y  of I n t e r i o r  

by t h e  i s s u a n c e  o f  c e r t a i n  g r a z i n g  r e g u l a t i o n s  i m p l i e d l y  s e t t l e d  t h e  

Navajo T r i b e  on a  p a r t  o f  t h e  Execu t ive  Order R e s e r v a t i o n  p u r s u a n t .  

t o  t h e  v a l i d  e x e r c i s e  of t h e  a u t h o r i t y  c o n f e r r e d  i n  t h e  S e c r e t a r y  by 

t h e  December 16 ,  1882 P r e s i d e n t i a l  Order ;  (3) t h a t  Hopi non-use of a  

l a r g e  par: of t h e  1882 R e s e r v a t i o n  can  be  a t t r i b u t e d  t o  Hopi s u p e r s t i t i o n  

and f e a r  o f  t h e  more w a r l i k e  and a g g r e s s i v e  Navajos  and n o t  t o  Hopi 

abandonment o f  t h e  l a n d ;  (4 )  t h a t  p a r t  o f  t h e  E : e c u t i v e  Ordzr  Rcscr-  
4 

v a t i o n  upon which t h e  Navajo T r i b e  was o f f i c i a l l y  s e t t l e d  was s e g r e g a t e d  

from t h a t  p a r t  of t h e  r e s e r v a t i o n  where t h e  Hopi v i l l a g e s  and popula- 

t i o n  were  c o n c e n t r a t e d ;  and (5) t h a t  t h e  l i m i t a t i o n  upon t h e  Navajo 

t r i b a l  u s e  a r e a  w i t h i n  t h e  Execu t ive  Order R e s e r v a t i o n  was a d m i n i s t r a t i v e l y  

f i x e d  on A p r i l  24,  1943, by t h e  aureau  of I n d i a n  A f f a i r s  when i t  c i r -  

cumscr ibed t h e  boundar ies  around a n  a r e a  encompassing t h e  Hopi v i l l a g e s ,  

s a i d  a r e a  b e i n g  d e s i g n a t e d  a s  " land management d i s t r i c t  6 " .  

I n  t h e  C o m i s s i o n ' s  judgment, Hopi a b o r i g i n a l  t i t l e  t o  t h e  1882 

E x e c u t i v e  Order  R e s e r v a t i o n  l a n d s ,  e x c e p t  f o r  t h o s e  l a n d s  w i t h i n  

9 " l a n d  management d l s t r i c t  6 " ,  was e x t i n g u i s h e d , w i t h o u t  t h e  payment o f  

any compensa t ion ,  by a d m i n i s t r a t i v e  a c t i o n  on J u n e  2 ,  1937 when t h e  

Navajo T r i b e  was l e g a l l y  s e t t l e d  on t h e  Hopi r e s e r v a t i o n .  
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The case s h a l l  now proceed t o  a  d e t e r m i n a t i o n  o f  :he a c r e a g e  

and t h e  December 1 6 ,  1882 P a i r  market  v a l u e  o f  t h e  l a n d s  awarded t o  t h e  

llopi T r i b e  a s  s c t  f o r t h  i n  t h e  C o m i s s i o n ' s  F ind ing  20 l y i n g  o u t s i d e  

t h e  1882 E x e c u t i v e  Order  R e s e r v a t i o n ;  t o  a  d e t e r m i n a t i o n  of t h e  J u n e  

2 ,  1937 f a i r  market  v a l u e  o f  some 1 ,868,364 a c r e s  4' o f  Hopi 

a b o r i g i n a l  t i t l e  l a n d s  w i t h i n  t h e  1882 R e s e r v a t i o n  b u t  l y i n g  o u t s i d e  t h e  

b o u n d a r i e s  o f  l and  management d i s t r i c t  6 ,  and,  t o  a  d e t e r m i n a t i o n  o f  

a 1 1  o t h e r  i s s u e s  b e a r i n g  upon t h e  d e f e n d a n t ' s  l i a b i l i t y  t o  t h e  Hopi 

T r i b e .  

C o n c u r r i n g :  

C T.  Vance, Commissioner 

4 /  The 1882 Execu t ive  Ordcr R e s e r v a t i o n  c o n t a i n e d  2 , 4 9 9 , 5 5 8  a c r e s ,  - 
and  " land  management d i s t r i c t  6" c o n t a i n e d  631,194 a c r e s ,  Cornm. 
F ind ing  23 .  


