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Chairman K u y k e n d a l l  d e l i v e r z d  t h e  o p i n i o n  o f  t h e  Commiss ion .  

I n  t h i s  l a w  s u i t  t h e  Nava jo  T r i b e  o f  I n d i a n s  i s  a s k i n g  t h e  Com- 

m i s s i o n  t o  award i t  a d d i t i o n a l  c ' x n p e n s s t i o n  unde r  S e c t i o n  2 o f  t h e  

I n d i a n  C l a i m s  C o r m i s s i o n  A c t  ( 6 0  S t a t .  1049,  1050)  f o r  t h e  c e s s i o n  o f  

i t s  I n d i a n  t i t l e  l a n d s  t o  t h e  Un i t ed  S  t a t c s  under  t h e  T r e a t y  o f  J u n e  1,  

1868 ( 1 5  S t a t .  6 6 7 ) .  P l a i n t i f f  t r i b e  a s s e r t s  t h a t  i t  h e l d  I n d i a n  

t i t l e  t o  some f o r t y  m i l l i o n  a c r e s  o f  l a n d  a t  t h e  t i m e  of t h e  1 8 6 8  

Treaty and t h a t  t h e  U n i t e d  S  r a t e s  pa id  t h e  Kavajo  t r i b e  a n  a n c o n s c i o n -  

a b l y  leu c a n s i d e r a t i o n  f o r  t h e  c e s s i o n  o f  t h e s e  l a n d s .  The s u b j e c t  

t r a c :  i s  l o c a t e d  p r i n c i p a l l y  i n  n o r  t h c a s  t e r n  A r i z o n a  and n o r  thwcs  t e r n  

Ncv : : c : < i c ~ ,  2 c r tend: :  no r thwnrd  i n t o  sou  t h e a s t e r n  U t ~ h  and sout!lwes t e r n  

C o l o r a d o ,  
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Bccause  of t h e  t e r r i t o r i a l  e x t e n t  of  p l a i n t i f f ' s  c l a i m ,  t h c  c l a i m s  

of s e v e r a l  o t h e r  I n d i a n  t r i b e s  a g a i n s t  t h c  Uni ted  S t a t e s  o v c r l a p  some 
1 / - 

of t h e  same a r e a s  c la imed  by the  Navajo T r i b e .  

Defendan t  d c n i e s  t h a t  t h e  Navajo t r i b e  had I n d i a n  t i t l e  t o  such  an 

e x t e n s i v e  a r e a  i n  1868 ,  and f u r t h e r  d e n i e s  t h a t  i t  i s  l i a b l e  t o  p l a i n t i f f  

f o r  any a d d i t i o n a l  compensat ion based on the  1868 T r e a t y  c e s s i o n .  

The prime i s s u e  t o  be r e s o l v e d  a t  t h i s  s t a g e  o f  p l a i n t i f f ' s  c l a i m  

i s  t h e  t e r r i t o r i a l  e x t e n t  of the  Navajo t r i b e ' s  i i b o r i g i n a l  l and  h o l d i n g s .  

The r e c o r d  i n  t h i s  c a s e  has  been enormous, c o n t a i n i n g  more than  

1 0 , 0 0 0  pages  of  t r a n s c r i p t ,  a p l e t h o r a  of documentary  m a t e r i a 1 , a n d  

many volumes o f  r e p o r t s  p re?a red  by e x p e r t  w i t n e s s e s  i n  t h e  f i e l d s  of  

a r c h a e o l o g y ,  e t h n o l o g y ,  a n t h r o p o l o ~ y  a n d  l i l s t ~ - ~ y  Ln s u p g o r t  cf t!:cir 

c o n c l u s i o n s .  I n  a d d i t i o n  t o  the  tes t imony o f  t h e  e x p e r t  w i t n e s s e s ,  the  

Corrniss ion h e a r d  t h e  t e s  timony of aged I n d i a n s  r e l a t i v e  t o  t r a d i t i o n a l  

f a m i l y  2nd t r i b a l  u s e  and occupancy of  the  c l a i m e d  a r e a .  

I n  d e t e r m i n i n g  the  e x t e n t  of  Navajo a b o r i g i n a l  l a n d  ownersh ip  a s  

of 1868 ,  the  Comiaission has  r e l i e d  wherever  p o s s i b l e  on t h e  h i s t o r i c a l  

and docunen t a r y  e v i d e n c e  contemporary w i t h  t h e  S p a n i s h ,  Mexican and 

1/ The Pueb lo  de  Acoma, p l a i n t i f f  i n  Docket No. 266 - 
The Pueb lo  of Laguna,  p l a i n t i f f  i n  Docket No. 2 2 7  
The Havasupai  T r i S e ,  p l a i n t i f f  i n  Dcckct No. 9 1  
The Weste rn  t i p  c h e ,  p l a i n t i f f  i n  Dockct No. 2 2 - D  J 
The N o r t h e r n  T o n t o ,  p l a i n t i f f  i n  Docket ::o. 22-5  
Thc C h i r i c a i l u a  and W a n  S p r i n g s  Apache, 

p l a i n t i f f s  i n  Docicct N O .  48 
The F o r t  S i l l  Apache,  p l a i n t i f f  i n  Docket No. 30 
The IIopi T r i b c ,  p l a i n t i f f  i n  Dockct No. 196 
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h c r i c 3 n  p e r i o d s  o f  s o v e r e i g n t y .  Tne a r c h ~ e o l o g i c a l  e3iLdence was q u i t e  
4 

e : < t ? n s i v e ,  c o v e r i n z  t v e n t y - t h r e e  volumes o f  s i t e  r e p o r t s  d e a l i n g  w i t h  

o v e r  1,400 abandonsd  I n d i a n  h a b i t a t i o n  s i z e s  t h r o u g h o u t  t h e  c l a i m e d  

a r e a  w i t h  d e t a i l e d  e x p l a n a t i o n s  a s  t o  t h e  d a t e  o f  o c c u p a t i o n  and  

i d e n t i t y  o f  t h e  o c c u p a n t s  o f  e a c h  s i t e .  I t  was h e r e  t h a t  t h e  

Commission found  a g r e a t  d e a l  o f  c o n f l i c t i n g  t e s t i m o n y  among t h e  

e x p e r t s .  T h e r e  was s h a r p  d i s a g r e e m e n t  w i t h  r e s p e c t  t o  d a t i n g  many of 

t h e  a r c h a e o l o g i c a l  s i t e s  and t h e  i d e n t i f i c a t i o n  o f  t h e  I n d i a n s  who 

i n h a b i t e d  them. As i t  migh t  be  e x p e c t e d ,  most  of t h e  d i f f e r e n c e s  

i n v c l v e d  t h e  p e r i p h e r a l  a r s a s  of  t h e  c l a i m e d  t r a c t .  

The r e c o r d  shcws t h a t  t h e  ::avajos had e n t e r e d  t h e  n o r r h e a s t e r n  

p a r t  o f  t 3 e  c l a i m e d  a r e a  s o n e t i ~ e  b ~ t y z e e n  1209 X . D .  and 1500 A . D . ,  

and f rom t h e r e  s p r e a d  o u t  p r i n c i p a l l y  t o  t n e  s ~ u t h  and w e s t .  From 

t h e  b e g i n n i n g  t h e  Nava jos  had  been  an  a g g r e s s i v e  p e o p l e  l i v i n g  a 

semi-nomadic l i f e .  They n e v e r  l i v e d  i n  pe rmanen t  v i l l a g e s  a s  d-d t h e  

P u e b l o  t r i b e s ,  b u t  were  v e r y  mob i i e  and roamed o v e r  and u t L l i z e d  a 

b r o a d  a r e a  o f  l a n d  f o r  f a r n i n g ,  food  g a t h e r i n g  and h u n t i n g .  A t  t h e  

t i m e  o f  t h e  S p a n i s h  c o n q u e s t  of  New hlexico,  t h e  Nava jos  w e r e  t h e  f i r s t  

I n d i a n  t r i b e  t o  c a u s e  t h e  S p a n i s h  a u t h o r i t i e s  a n y  s e r i o u s  t r o l l b l e .  

Tney r e p e a t e d l y  r a i d e d  t h e  new S p a n i s h  s e t t l e m e n t s  and n e i g h b o r i n g  

P u e b l o  v i l l a g e s .  The S p a n i s h  p r a c t i c e  of  c a p t u r i n g  and e q s l a v i n g  

i n d t v i d u a l  N a v a j o s  was a n o t h e r  r e a s o n  f o r  t h e  c o n t i n u e d  c o n f l i c t  

d u r i n g  t h i s  p e r i o d .  
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Dur ing  t h e  S p a n i s h  p e r i o d  t h e  Navajos  a c q u i r e d  t h e  h o r s e .  I n  

t h i s  way t h e y  i n c r e a s e d  t h e i r  m o b i l i t y  and  came i n t o  f u r t h e r  c o n f l i c t  

w i t h  t h e  S p a n i s h  s e t t l e r s .  The a c q u i s i t i o n  o f  l i v e s t o c k ,  p a r t i c u l a r l y  

s h e e p ,  d u r i n g  t h e  same p e r i o d  caused  t h e  Navajos  t o  u t i l i z e  even  more 

t e r r i t o r y  a s  t h e y  e x t e n d e d  t h e i r  r e s i d e n c e s  i n t o  new a r e a s  t h a t  were  

c o m p a t i b l e  w i t h  t h e i r  p a s t o r a l  economy. While t h e  Nava jo  h i s t o r y  

th roughou t  b o t h  t h e  S p a n i s h  and Mexican p e r i o d s  h a s  b e e n  o n e  o f  

c o n t i n u a l  growth i n  p o p u l a t i o n  and l a n d  u s e ,  t h e i r  c o n f l i c t  w i t h  t h e  

Ute  I n d i a n s  t o  t h e  n o r t h  p r e v e n t e d  any Navajo movement i n  t h a t  

d i r z c t i o n .  The P u e b l o  t r i b e s  and S p a n i s h  s e t t l e r s  b l o c k e d  a n y  

s i g n i f i c a n t  Nava jo  i n r o a d s  t o  t h e  e a s t ,  and t h e  Apache t r i b e s  t o  t h e  

s o u r h  were  a b a r r i e r  t o  any  e x t e n s i v e  conques t  o f  t h a t  a r e a .  They,  

t h e r e f o r e ,  r a n g e d  w e s t w a r d  and c o n c e n t r a t e d  i n  t h e  Canyon d e  C h e l l y  

and t h e  T u n i c h a ,  L u k a c h u k a i  and  C a r r i z o n  X o u n t a i n s ,  an a r e a  t r a d i t i o n -  

a l l y  c o n s i d e r e d  t o  f o r m  t h e  h e a r t  of  t h e  Navajo homeland.  

U i t h  t h e  s i g n i n g  o f  t h e  T r e a t y  o f  Guadalupe  H i d a l g o  i n  1 8 4 8 ,  

A ~ e r i c a n  s o v e r e i g n t y  a t t a c h e d  t o  t h e  c l a i n e d  a r e a .  From t h i s  p o i n t  

on t h e  U n i t e d  S t a t e s  o f f i c i a l s  sough t  t h rough  n e g o t i a t i o n  t o  end  t h e  

c o n f l i c t s  be tween t h e  Nava jos  and l o c a l  s e t t l e r s .  Vnen t h e s e  e f f o r t s  

p roved  f r u i t l e s s ,  t h e  d e c i s i o n  was made t o  r e l o c a t e  a l l  t h e  Nava jos  

t o  t h e  e a s t  a t  F o r t  Sumner on t h e  Pecos  R i v e r  i n  e a s t e r n  Nerd Yexico .  
9 

C o l o n e l  K i t  Ca r son  was c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  o f  c a r r y i n g  

o u t  t h i s  d e c i s i o n .  By A p r i l  of  1864,  C o l o n e l  C a r s o n ' s  e f f o r t s  r e s u l t e d  
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i n  n o s t  o f  t h e  Nava jos  b e i n g  i n t e r n e d  a t  F o r t  Sumnsr ,  a l t h o u g h  a  

s u b s t a n t L a l  m i n o r i t y  were  w i d e l y  s c a t c e r c d  and i n  h i d i n g  t h r o u g h o u t  

nuch o f  t h e  c l a i m e d  a r e a .  

The s i t u a t i o n  a t  F o r t  Sumner proved t o  b e  u n s a t i s f a c t o r y  t o  b o t h  t h e  

I n d i a n s  and  r h e  m i l i t a r y  a u t h o r i t i e s .  F i n a l l y ,  on  J u n e  1, 1 8 6 8 ,  a  Un i t ed  

S t a t e s  I n d i a n  P e a c e  Commission l e d  by G e n e r a l  W i l l i a m  T .  S h e r n a n  

consummated a  t r e a t y  be tween  t h e  Navajo l e a d e r s  and  t h e  U n i t e d  S t a t e s  

(15  S t a t .  6 6 7 ) .  Under t h i s  t r e a t y ,  which was r a t i f i e d  J u l y  2 5 ,  1 8 6 8 ,  

t h e  Navajo  T r i b e ,  i n  exchange  f o r  a  r e s e r v a t i o n  c o n t a F n i n g  a b o u t  

t ! i rze  ar?d o n e - h a l f  m i l l i o n  a c r z s  and f o r  o t h e r  s t a t e d  c o n s i d e r a t i o n ,  

ceded ts t h e  U n i t e d  S t a t e s  i t s  a b o r i g i n a l  r i g h t s  t o  a n y  t e r r i t o r y  

o u t s i d e  cE t h i s  r e s e r - l a t i o n  w h i l e  r e t a i n i n g  l i m i t e d  hunt5r.g r i g h t s  t o  

t h e  unoccup ied  l a n d s  c o n t i g u o u s  t h e r e t o .  

D e s p i t e  t h e  s i z e  of t h e  new Navajo  R e s e r v a t i o n ,  t h e  d a i l y  economic  

n e e d s  o f  a  c o m p a r a t i v e l y  l a r g e  Navajo p o p u l a t i o n ,  e s t i m a t e d  a t  1 2 , 0 0 0  

f 3 r  t h e  1848-1868 p e r i o d ,  r e q u i r e d  t h e  Xavajo  t o  e x p l o i t  a  l a r g e r  a r e a .  

Governor  Y e r i w e t h e r  had  r e p o r t e d  i n  '1855 t h a t  t h e  N a v a j o s  w e r e  growing 

c o r n ,  v h e a t ,  b e a n s ,  pumpkins ,  melons ,  p e a c h e s  and  w i l d  p o t a t o e s  w i t h  

a b o u t  5 , 0 0 0  a c r t l s  u n d e r  c u l t i v a t i o n .  He a l s o  e s t i m a t e d  t h a t  t h e y  had 

h a r v e s t e d  a s  h i g h  a s  60 ,000  b u s h e l s  o f  c o r n  p e r  y e a r  and  w e r e  t h e  

o v n e r s  o f  200 ,000  head  of  s h e e ?  and o v e r  1 0 , 0 0 0  h o r s e s .  

D e f e n d a n t  a g r e e s  t h a t  by t h e  1 8 6 0 ' s  t h e  N a v a j o s  w e r e  found i n  t h e  

p e r i p h e r a l  a r e a s  of  t h e  s u b j e c t  t r a c t  and even  b e y o n d ,  b u t  m a i n t a i n s  

t h a t  t h i s  w a s  a  situation caused  i n  l a r g e  measu re  by t h e  campaigns  
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c a r r i e d  o u t  a g a i n s t  t h e  Navajos  by t h e  Uni ted  S t a t e s  m i l i t a r y  i n  t h e  

1 3 5 0 ' s  and e a r l y  1 8 6 0 ' s .  T h e r e f o r e ,  d e f e n d a n t  a r g u e s  t h a t  Navajo 

occupancy of  t h o s e  a r e a s  d u r i n g  t h i s  p e r i o d  was t o o  r e c e n t  and tenuous  

t o  e s t a b l i s h  a b o r i g i n a l  t i t l e .  The d e f e n d a n t  would have  t h e  Commission 

r e s t r i c t  t h e  Navajo  a b o r i g i n a l  t i t l e  l a n d s  t o  a n  a r e a  s o u t h  of t h e  San 

Juan  R i v e r ,  n o r t h  o f  t h e  hcoma and Zuni Pueblo  g r a n t s ,  e a s t  o f  t h e  1882 

Execu t ive  Order  R e s e r v a t i o n  t h a t  was s e t  a s i d e  f o r  t h e  Hopi I n d i a n s ,  

and wes t  o f  t h e  Rio  Grande R i v e r .  Whether t h e  Navajos  were  i n  some of  

t h e s e  a r e a s  e a r l y  enough t o  e s t a b l i s h  a b o r i g i n a l  t i t l e  i s ,  t h e r e f o r e ,  

bozh a  f a c t u a l  and l e g a l  i s s u e  h e r e .  The Commission a g r e e s  w i t h  

d e f s n d a n t  t h a t  t h e  p r e s e n c e  of Navajos i n  sone  o f  t h e  b o r d e r  a r e a s  of  

t h e  c l a i m  was t h e  r e s u l t  of Uni ted  S t a t e s  m i l i t a r y  p r e s s u r e  and t h a t  

such  o c c u p a t i o n  was t o o  c l o s e  i n  t ime t o  t h e  c e s s i o n  d a t e  i n  1868 t o  

a l l o w  a b o r i g i n a l  t i t l e  t o  " t a k e  r o o t " .  21 Ke a r e  a l s o  conv inced  t h a t  

o t h e r  I n d i a n  t r i b e s  were  a l s o  u s i n g  some of t h e s e  b o r d e r  a r e a s .  We 

t h i n k ,  however ,  t h a t  d e f e n d a n t ' s  c o n c l u s i o n s  a s  t o  t h e  t e r r i t o r i a l  

e x z e n t  o f  t h e  Navajo  T r i b e ' s  a b o r i g i n a l  t i t l e  a t  t h e  t i m e  of  t h e  1368 

T r e a t y  of  c e s s i o n  a r e  t o o  r e s t r i c t i v e .  The p r e s s u r e  of  p o p u l a t i o n  

2 /  . . .  The s t a t u s  of  a b o r i g i n a l  ownership  i s  n o t  a c c o r d e d  - 
t r i b e s  a t  t h e  v e r y  i n s t a n t  they  f i r s t  domina te  a  
p a r t i c u l a r  t e r r i t o r y  b u t  o n l y  a f t e r  e x c l u s i v e  u s e  
and occupancy ' f o r  a  long  t i m e ' .  . . The r i g h t s  o f  
a b o r i g i n a l * t i t l e  must have t i n e  t o  t a k e  r o o t ,  t r a n s -  
fcrining a  conquered p r o v i n c e  i n t o  domes t i c  t e r r i t o r y .  
( ' -he Sac  and Fox T r i b e  of I n d i a n s  o f  Oklahoma, e c  a l . ,  
v .  Uni ted  S t a t e s ,  1 6 1  C t .  C 1 .  1 8 9 ,  205,  206 ;  315 F.2nd - 
696, 905 (1963) ; c e r t .  d e n i e d ,  375 U.S. 9 2 1  (1963) )  



b 
g r o k t i ,  t h e  e a r l i e r  m i l i t a r y  znd o t h e r  campaigns  o f  t h e  S p a n i s h  and 

Mexicans a g a i n s t  t!le Nava jos ,  and t h e  e c o l o g i c a l  and  e n v i r o n m e n t a l  

f e a t u r e s  of  t h e  c l a i m e d  a r e a ,  when c o n s i d c r * d  w i t h  t h e  n a t u r e  and 

p a t t e r n  o f  Navajo u s e  o f  t h e  t e r r i t o r y ,  c a l l s  f o r  a much l a r g e r  

a b o r i g i n a l  a r e a  t o  be awarded t h e  Navajo p l a i n t i f f  t h a n  t h a t  which  

t h e  d e f e n d a n t  would a l l o w .  

.The re  i s  s u b s t a n t i a l  e v i d e n c e  t h a t  t h e  Navajo  b o u n d a r y  i n  t h e  

n o r t h  and n o r t h e s s t e r n  p a r t  o f  t h e  c l a i m  s h o u l d  b e  above  t h e  San J u a n  

R i ~ ~ e r  s o  a s  t o  i n c l x d e  a  l a r g e  p a r t  of  t h c  h e a d w a r c r s  and t r i b u t a r i e s  

o f  t h e  San  J u a n .  i t  was r e l i a b l y  r e p o r t c d  a s  l a t e  a s  1 8 5 1  t i t a t  t h e  

1 : a v a j ~ s  were  p l o n t i n g  c r o p s  a n d  l i ~ ~ i r ~ g  on b o t h  s i d e s  o f  t h e  San Juan.  

P l a i n t i f f ' s  a r c h a e o l o g i s t s  l o c z t e d  more t h a n  200 I n d i a n  s i t e s  n o r t h  

of t h e  San  J u a n  R i v e r ,  which  s i t e s  t h e y  c ~ n s i d e r e d  t o  b e  Nzvajo .  T h e r e  

i s  e v i d e n c e  of  a  c o n f l i c t  b e t 2 e e n  t h e  S o u t h e r n  P a i u t e s  and Navajos  i n  

some o i  t h e  c l s i m c d  a r e a  n o r t h  of  t h e  San  J u a n  i n  t h e  p r e s e n t  S t a t e  

of U tah ,  and t h e r e  had  b e e n  s k i r s i s h e s  becween t h e  N a v a j o s  and t h e  

Utes i n  a  p a r t  o f  t h e  c l a i m e d  a r e a  n o r t h  of  t h e  San  J u a n  R i v e r  i n  

Co lo rado .  P l a i n t i f f ' s  e s p e r t ,  Dr. Kluckhohn,  a d m i t t e d  t h a t  t h e  Utes 

l i v e d  i n  and c l a i m e d  p a r t  o f  t h i s  Co lo rado  a r e a  d u r i n g  t h e  American 

p e r i o d .  We have  drawn t h e  Navajo boundary  on t h e  n o r t h  and  n o r t h e a s t  

s o  a s  t o  i n c l u d e  o n l y  t h e  l a n d  e x c l u s i v e l y  u s e d  and o c c u p i e d  by t h e  

Nava j  o s  . 
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The n o r t h e a s t  boundary i n c l u d e s  t h e  headwate r s  of  t h e  San J u a n  

X i - ~ e r  and a l s o  t h e  t e r r i t o r y  where t h e  Navajos Eirst e n t e r e d  t h e  

c la imed  a r e a  d u r i n g  t h e  1300 A . D .  - 1500 A . D .  p e r i o d .  F a r t h e r  s o u t h  

a l o n g  t h e  e a s t e r n  p a r t  o f  t h e  c l a i m  we have i n c l u d e d  Mesa P r i e t a ,  B i g  

Bezd Xesa ,  and C e b o l l e t a  Mountains ,  and Yount Ta;- .r i n  t h e  Navajo 

a b o r i g i n a l  a r e a .  F o r  t h e  most p a r t ,  t h i s  f o l l o w s  t h e  Navajo  c l a i m  

-. . 
'I- -... 

l i n e  and a l s o  t h e  boundary l i n e  proposed b y  d e f e n d a n t .  S t i l l  f a r t h e r  

s o u t h  i n  t h e  s o u t h e a s t  p a r t  of t h e  c la imed a r e a  t h e  Pueb lo  I n d i a n s  

of Laguna and Acoma were  l o c a t e d  on Span i sh  g r a n t s .  These  Pueblo  

L ~ t i i x s  h a d  been faxing, h e r d i n g  and food g a t h e r i n g  l o n g  b e f o r e  

k-:sricm s o v s r e i g n t y  a t t a c h e d  n o t  o n l y  on t h e i r  g r a n t e d  l a n d ,  b u t  

c o n s i d e r a b l y  beyond.  Navajo occupancy i n  t h i s  Pueb lo  r z g i o n  was f a r  

t s o  r e c e n t  i n  t i m e  and Gas non-exc lus ive .  From Big Eead Yesa t h e  

b o u z d a r l  l i n e  of  p l a i n t i f f ' s  t e r r i t o r y  ex tended  westward t o  Hount 

T z y l o r  and from t h e r e  t o  Ramah, Yew Me:dco, and i n c l u d e s  p a r t s  of t h e  

Z ' l n F  Xounts ins  and some o f  t h e  headwate r s  of t h e  Zuni  R i v e r .  'llese 

a r e a s  f r e q u e n t l y  used by t h e  Navajos .  

I n  t h e  s o u t h e r n  p a r t  of  t h e  c la imed  a r e a ,  t h , : w a t e r s h e d  of  t h e  

L l r c l e  C o l o r a d o ,  t h e  Puerco  River  of t h e  w z s t ,  and t h e  Zuni  R i v e r  were  

ex:e-sively used by t h e  Navajos  t o  p a s t u r e  t h e i r  s t o c k ,  e s p e c i a l l y  i n  

t h e  a u t u a n  o r  w i n & r  when t h e r e  v a s  snow i n  t h e  n o r t h .  The Navajo 

a l s o  ranged  n e a r  Quemado and S a l t  Lake,  azd a t  t i m e s  went even f u r t h e r  

s c u r h  or. r a i d i n g  e : < p e d i t i o n s ,  e71en s o  f a r  a s  i n t o  t h e  s t a t e s  of 
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Chihuahua and  Durango i n  Mexico. I n  1351 i t  was r e p o r t e d  t h a t  400 

Navajos were  camped on  t h e  G i l a  R i v e r  m n y  m i l e s  t o  t h e  s o u t h  of  t h e  

c l a i m e d  a r e a ,  o s t e n s i b l y  f o r  r a i d i n g  p u r p o s e s .  

By 1864  a  U n i t e d  S t a t e s  Army r e p o r t  i n d i c a t e d  t h a t  t h e  Navajos  

had  expanded i n t o  ". . . t h e  S i e r r a  de  10s L a d r o n e s ,  S i e r r a  D a t i l ,  

SLe r rn  E s c u d i l l a ,  S i e r r a  d e  L u e r a ,  S i e r r a  T u l e r o s a ,  S i e r r a  N e g r i t a ,  

t h e  n o r t h e r n  s l o p e s  o f  t h e  S i e r r a  B lanca  o f  t h e  West a n d  t h e  g r e a t  

3 1 - 
b a s i n  o r  p l a i n s  o f  S a n  A u g u s t i n . "  The a r e a s  j u s t  m e n t i o n e d  a r e  on  

t h e  s s u ~ k e r r .  b a r d e r  of t h e  2iavajo c l a i m  and a r e  a l s o  c l a i m e d  by 

some of t h e  kpac!le t r i b e s .  We have  e x c l u d e d  t h e s e  a r e a s  f r o m  t h e  

!;avaj 3 a b ~ r  i g F ~ a 1  t 2 r r L t o r j r  b e c a u s e  t h e  Apache x e r e  u s i n g  ar-ld 

o c c u ? y l n ~  some of  them and a l s o  b e c a u s e  Mavajo occupancy  t h e r e  was 

e i t h e r  t e m p o r a r y  o r  t o o  r e c e n t  i n  t i m e  t o  e s t a b l i s h  t h e i r  c l a i m .  

Consequ- .n t l y ,  we have  dra:m t h e  Navajo  s o u t h e r n  b o u n d a r y  l i n e  t o  t h e  

n o r t h  of  t h o s e  p l a c e s .  

I n  t h e  w e s t ,  t h e  Navajo  a b o r i g i n a l  c l a i m  a r e a  c o n f l i c t s  w i t h  t h o s e  

o f  t h e  Hop i ,  H a v a s u p a i ,  and N o r t h e r n  T o n t o .  The e v i d e n c e  o f  r e c o r d  

e x c l u d e s  f r o m  t h e  Navajo  a b o r i g i n a l  t e r r i t o r y  t h e  1382 Hopi  E x e c u t i v e  

Order  R e s e r v a t i o n  and  o t t e r  a r e a s  d i r e c t l y  w e s t  o f  i t ,  s u c h  a s  t h e  Coconino  

B a s i n ,  t h c  P a ~ n t e c i  D e s e r t ,  Tuba C i t y ,  Noencopi  P l a t e a u  and  Grey  N o u n t a i n .  

Navajo  occupancy  i n  s c a t t e r e d  p a r t s  of  t h e s e  a r e a s  p r i o r  t o  1868 was 

principally d u r i n g  t h e  p e r i o d  when t h e  Nava jos  w e r e  f l e e i n g  f rom t h e  

3 1  p l a i n t i f f ' s  E x h i b i t  No. 335.  - 
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F o r t  Sumner. It i s  a l s o  c l e a r  from t h e  e v i d e n c e  t h a t  t h e  San F r a n c i s c o  

:4ountain a r e a  had been  commonly used by o t h e r  I n d i a n  t r i b e s  a s  w e l l  a s  

t h e  Navajo f o r  m n y  y e a r s  b e f o r e  and d u r i n g  t h e  p e r i o d s  r e l e v a n t  t o  

t h e  i s s u e s  i n  t h i s  c a s e .  However, we t h i n k  t h a t  by t h e  1868 T r e a t y  

c e s s i o n  d a t e  t h e  Navajos had p e r f e c t e d  I n d i a n  t i t l e  t o  some oE t h e  a r e a s  

b o t h  n o r t h  and s o u t h  of t h e  1882 Execu t ive  Order R e s e r v a t i o n .  I n  1863 

S u p e r i n t e n d e n t  Doty r e p o r t e d  t o  C o m i s s i o n e r  Wi l l i am P. Dole t h a t  t h e  

tropis were ". . . i n  c o n s t a n t  f e a r  o f  t h e  Nava jos ,  whose c o u n t r y  n e a r l y  

s u r r o u n d s  t h e i r s ,  who f r e q u e n t l y  a t t a c k  them and d r i v e  o f f  t h e i r  f l o c k s  

of sheep and h e r d s  o f  c a t t l e . "  (EnphasFs s u p p l i e d .  P l f s .  Ex. 290)  

From t h i s  and o t h e r  contemporary s t a t e m e n t s ,  a s  w e l l  a s  t h e .  

a r c h a e o l o g i c a l  and e t h n o l o g i c a l  ev idence  i n  t h e  r e c o r d ,  we have con- 

c l u d e d  t h a t  t h e  Navajos h e l d  a b o r i g i n a l  t i t l e  i n  a c c o r d a n c e  w i t h  t h e  

b o u n d a r i e s  we have s e t  f o r  them i n  t h e  w e s t e r n  p a r t  of  t h e  c l a i m e d  

a r e a .  We have i n c l u d e d  i n  t h i s  p a r t  of t h e  Navajo a b o r i g i n a l  t e r r i t o r y  

some of t h e  p l a c e s  o c c a s i o n a l l y  v i s i t e d  by t h e  Hopis f o r  r e l i g i o u s  o r  

o t h e r  purposes .  The r e c o r d  a l s o  i n d i c a t e s  t h e  a p p e a r a n c e  of some 

members of o c h e r  I n d i a n  t r i b e s  i n  t h e  Navajo t e r r i t o r y  f rom t ime  t o  

t i n e  f o r  v i s i t i n g ,  t r a d i n g ,  o r  r a i d i n g .  O t h e r s  o c c a s F o n a l l y  c r o s s e d  

over  r5e  Navajo c o u n t r y .  Such s ? o r a d i c  and i n f r e q u e n t  u s e  o f  t h e s e  

l a n d s  by I n d i a n s  of  o t h e r  t r i b e s  does not  i n v a l i d a t e  t h e  Navajo 

I) 

a b o r i g i n a l  t i t l e  t o  t h e s e  a r e a s .  
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I n  l i n e  w i t h  p r e v i o u s  d e c i s i o n s  of  t h i s  CommissFon, we h a v e  
4 

e x c l u d e d  f rom t h e  Navajo  a b o r i g i n a l  t i t l e  a r e a  a l l  c o n f t r m e d  a c d  

p a t e n t e d  S p a n i s h  and Y e x i c a n  l a n d  g r a n t s  o r  p a r t s  t h e r e o f  f a l l i n g  

w i t h i n  t h e  p e r i m e t e r  o f  t h e  Kava jo  b c u n d a r i e s  t h a t  h-ve b e e n  e s t a b -  

l i s h e d  i n  t h i s  c a s e .  

I n  s u m a r j ,  t h e  i s s u e s  i n  t h i s  c a s e  were  p r i m a r i l y  o n e s  o f  f a c t .  

P l a i n t i f f  a s s e r t e d  a b o r i g i n a l  t i t l e  t o  a?p rox i rna t e ly  40 m i l l i o n  a c r e s  

e x c l u s i v e  o f  S p a n i s h  o r  Mexican g r a n t s .  The H a v a s u p a i ,  H o p i ,  N o r t h e r n  

T o n t o ,  W e s t e r n  Apache,  C h i r i c a h u a  Apache, F o r t  S i l l  Apache ,  P u e b l o  d e  

A c c x  and t h e  PueS lo  oE Lzguxa e a c h  c l a i z e d  p a r t  o f  t k i s  a c r e a g e ,  t h e i r  

a g g r e g a t e  c l a i m s  t o t a l i n g  a?prc:cirnntely h a l f  of t h e  S a v a j o  c l a i n .  

D e f e n d a n t ' s  v i ew o f  t h e  Xava jo  c l a i m  f u r t h e r  r s d u c e d  i t  t o  about  

1 0 , 0 0 0 , 0 0 0  a c r e s .  Under t h e  c i r c u a s t a n c e s ,  t n e  bounda ry  l i n e s  we h a v e  

d r a m  f o r  t h e  Navajo  T r i b e  c o u l d  n o t  be  e x a c t  b u t  t h e y  a r e  r z a s o n a b l y  

a p p r o x i m a t e  and  we b s l i e v e  t h e y  a r e  f u l l y  s u p p o r t e d  by t h e  r e c o r d  a s  a  

vho l e  . 
Based on  t h e  f i n d i n g s  o f  f a c t  and l e g a l  c o n c l u s i o n s  hereafter s e t  

f o r t h  i n  t h i s  c a s e ,  a s  w e l l  a s  t h e  e n t i r e  r e c o r d ,  we h a v e  c o n c l u d e d  

t h a t  t h e  Navajo  T r i b e  o f  I n d i a n s ,  a s  a n  i d e n t i f i a b l e  g r o u p  o f  American 

I n d i a n s ,  h e l d  a b o r i g i n a l  t i t l e  t o  t h e  l a n d s  d e s c r i b e d  i n  F i n d i n g s  o f  

F a c t  No. 17  h e r e i n ,  e x c e p t  f o r  t h e  S p a n i s h  and Mexican g r a n t s  o r  par:s 

t h e r e o f  c o n t a i n e d  t h e r e i n .  We a l s o  conc lude  t h a t  t h e s e  a b o r i g i n a l  t i t l e  

l a n d s  were  ceded  b y  t h e  Nava jo  T r i b e  t o  t h e  U n i t e d  S t a t e s  a s  o f  J u l y  
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2 5 ,  1368 ,  t h e  e f f e c t i v e  d a t e  of  t h e  June  1 ,  1868,  T r e a t y  e x c e p t  f o r  

t h e  t e r r i t o r y  r e s e r v e d  t o  them by A r t i c l e  2 of t h e  s a i d  T r e a t y .  

The c a s e  s h a l l  now proceed  t o  a  d e t e r m i n a t i o n  of  t h e  a c r e a g e  of  

t h e  l a n d s  ceded  by t h e  p l a i n t i f f  t o  t h e  d e f e n d a n t  under  t h e  1868 

T r e a t y ,  t h e  f a i r  market  v a l u e  t h e r e o f  a s  of J u l y  2 5 ,  1868,  the e f f e c t i v e  

d a t e  of t h e  T r e a t y ,  t h e  c o n s i d e r a t i o n  r e c e i v e d  by t h e  p l a i n t i f f  f o r  

s a i d  c e s s i o n ,  and a l l  o t h e r  i s s u e s  t h a t  w i l l  d e t e r m i n e  t h e  e x t e n t  of 

d e f e n d a n t ' s  l i a b i l i t y  t o  t h e  p l a i n t i f f .  
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