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UNITED. STATES 
DEPARTMENT OF 1ME INTERIOR 

Office of the Solici tor  
Washington 25, D, C. 

&36200 + Fern 12, 1954 

Memorandum 

To 8 ~ s s h t m t  *Secretary Lewis 

From : m e  'sol ic i tor  

Subject: Colorado River Indian Reaervation Revelopnent 

This i s  responsive to  'your l e t t o r . o f  January 5, 1954, re- ' 

questing my opinion on f ive  specifio queetiaqs regarding the legal  
s ta tus  of' the developnent of t he  Colorado Rivqr Indian Reservation. 

* 
~ u e s k q n  No, 1 o d l s  for  an opipiorl 99 the t r i ba l  owner- 

ship by the.:Golorado RLver ,Indiet? &l i c i t o r  Margold wrote 
a .,series .of three  pinions f o r  Che G m ~ s i o n e r  of Indian Affairs 
inJSf36, cao,pies o f .  which are amgag t$e atjtach'ed papers. It was 
skated a t  +at time that ,  al%Isought the, r,eqervation was legisla-  
t ively  cre&ed<ir) 1865 for  the Indians of the Colorado River and 
i t s  tributaries; tho lapse of a period,lof over 70 years without 
the location of any, other t r ibes  thereon, coupJ,ed w i t h  subsequent. 
lg@slqtion -aqda&ecutiva orders creating3;se;parat~ reservations 
f o r  each tribe',yithin the Colorado %vex watershed, has had %the 
effect  of ~_abqdonnasnt of ths o r i $ b d t .  pyrppse ' for  which the reser- 
vation was qreerPed. He c o , n c l ~ ~ ( f ~ : ~ a %  '?&d'"m&bera of the Mohave 
and Chemehuevi Tribes who had been i n  actual. ocmpmcy of the lands 
of ,the qolosadp Wver Re.sematioq hadr succeeded to  the ownership , 

under :a Xedaral $rust t o  Ohe exclusion of b e  other Indian t r i be s  
algng the ($q?uaado a v e r  a d  i t k t r i b u t e i e s .  l ,  , , 

1 -  % 6; L 

. . 
The arghDent of Sol ic i tbr  &wgold i n  1936 w'as possibly 

streng.thened,bp;.,B@,~+prme C o q t  An U i t e d  States v. w: % 

Pacific R, Cp. in. 19Q ( s e e  314 $U. Sk%, whioh&onslders t o  , .' 
some extsnti.$he act  of . M a r &  2 ,  1865 (13 Stat# 559)# creqting Wq 
CoZorada River! Reserv~$$arr, f o r  thet benefit of the h d i w  of 'said 
r iver  and, i f  s , Qribu%ar&e.. The C o w t  qbmved  tha t  a l t bo~gh  We 
purpose 03 locpti% .Ifldians of  the Solorado Wer watershed was 
expressed i n  t ha t ,  a@t  itb:0hly i3m~Untecl to ran offer of l w d s  , to  those 
Indians, In other words, the creation of  the Colorado River Reser- 
vation) did + n ~ t  . a .sxt$nguish. ,any bdian  title which the Indians 
claimed t o  3agds:~uhside @at  ,~eservat ion as. it d l d  not vest  any 
t i t l e  i n  them,, a t  least Lp t he i r ,  fw/lure t o  lacate  thereon. How- 
ever, ;In 1881,. the ,W&apa$s raque&ed that.-a aapwate resqrvation- 
be created. for:hhqm aid $p,&B83 wa Exequt4y.e- ~pgerj areating the 
Walapai In$ian4 pe$ez lv s t i~~  ?wag signqd, by Presftdegt iHrthm, A s  t o  
t h i s  reqerklatialp for!.t;hsi Wdlap,$ar+ the Court !Pi$$, 

, : '  - $ '  , " I  1 1 "  
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* * )* But i n  view of all the circumstances, we 
conclude that  i t s  creation a t  the request of the Walapais 
and i ts  acceptance by them amounted to  n relinquishment 
of any t ~ Z b a l  c E , a a  pol hmds :w4rioh they m4ght have had 
o u t a i d e . ~ ~ ~ a % , r e s e r ~ a t k o n  and &at  that  relbnquishqent was 
tantqount.  f c an re&in&shWent ky: ! y o l h t a ~ y  ,cession' 
within the  a e d r r g  of aeohhon 2 o$ the Act qf July 27, 1866. 
? * * 1 n ~ y i . e ~  of t h i s  hiatorilcsl setting, it aannot+now be 
f &lg @glrt-nql Fcst t r l b a ,  r$&s .sf @ ~ q  llalapais i n  lands 

. ou%side rtY1XTgrSe~vatJon -were, pre~ervgd, 0 

. . 
s : b j r a r f . T *  * : 8 "!., 1 . . 

There i s  another side to  the argument, however,-hdng i n  
mind the di'o$i&gw@&~ ~en$ence eq rempd  by the Court: "But an ex- 
tinguishraen$.!-pw& be Jight3y , h p l i e d  i n  view of the avowed sol ic i -  
tude of the-:Z'ederd Govermpnt fo r  ,the welfare of i t s  Indim wards." 

c 1 , L *, 

~$;.etppears i n  t$e,&g&Ji,~&fi~ case tha t  b e t -  Wapais 
were attempt@gi ; 8o, q ~ d e t  ti tLe ID r &  and,$P,o~$side the ,lJalapai Reser- 
vation ,\+-ic)~ ,t&e, milroad claimed undal: the eat qf July  27, ,1866 
(124 S t a h  2%) ,- rwhhh: provided: "Xhe Wni,&eB. Stg$es s h d l  extinguish, 
as rapidly as- may:, be iconsistent IJ~~AI pJ3bliie .policy and the welfare 
of the ~bdia~ezs, pnd only by thei r  volun.tary cessipn, the Indian t i t l e  
to  all.. l ~ n d w ~ f d l i n g  under the operation of this act  and acquired i n  
the dongttkon to- the  road named i n  q e  act.I1 It i s  a t  once apparent 
that  Cbngre.ss expressed i t s  in tent ,  -%n *,e ac t  of 1866 to  extinguish 
Indim t5.tlg.a $0 certain rai lroad &mdp. To the contrary, however, 
Congresp .tlzr,ea_ted the Colorado: River bservat$pn $or the benefzt of 
all Indians-o$. the Colorado River wetexshed, q d  the plain in ten t  was 
t o  creste rather than to  extinguish Indian t i t l e s  t o  those lands. 
The 1865 act  was construed to  be ap offer. Jt ks fundamental tha t  
an offer,may he acceptetil a t  any time u n t i l  ft is  withdrawn. There 
was never a withdrawal of the offer  expressed byl the 1865 actb 
It stands today a s  it  originally stood, To i l l u s t r a t e  further,  
l e t  us: assqwxarguendo that, the XN.avacj~s never c l a h e d  any t i t l e  
or r igh t  to  the lcmds trhich are nov i n  the Colorado River Reserva- 
tion. 14hen t&ey;eptered in to  a t reaty  i n  1868 (15 Stat,  667-672), 
expressly relinquishing the i r  claims t o  all lands not within the 
Navajo ReseqW,$&@n, oms J t  be- 1agi.d tha t  they relinquished fo r  a l l  
time the r igh t  to accept en offer  of new lands which they had never 
-c l&~~d?  Clearly, i f  the offer  were made subsequent t o  t he i r  t r ea ty  
there was no relinquishment. Likewise, where the ~ f f e r  has been 
kept open a f t e r  all t r ibes  affected had obtained separate reserva- 
&ions i n  one form or another, there i s  a very s e r i , ~ u s  doubt -*a% 
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Congress intended them to  be foreclosed from ever occupying the 
Colorado Ftiver Reservation. This matter deserves f a r  more d i rec t  
consideration than was given i n  the Santa Fo Pacific case. Indeed, 
Congress might a t  any time take some further action which w i l l  greatly 
enlighten the question, and perhaps it already has i n  recent years. 

The question of ownership of the Colorado River Iadian 
Reservztion i s  further complioated. As you apparently suspected, 
the o~~rnership of the Colorado Mver Indians i s  very definitely i n  
l i t i ga t i on  and the ultimate outcome can by no means be predicted 
a t  t h i s  time. Case 110. 283, i n  the Indian C l a i m s  Commission, and 
Case No. 424-52, i n  the Court of Claims, both involve claims f i l e d  
by the Colorado River Indians arising out of the colonization of 
other Indians on the Colorado River Indian Reservatione In  i t s  
answer t o  each claim, the Department of Justice has taken the posi- 
t ion tha t  the Colorado River Reservation was oreated fo r  the benefit 
of a olass of Indians; that  the purpose has never been abandoned; 
and tha t  the words of the ac t  of 1865 did not operate to  convey any 
cornpensable t i t l e  to any of the Indian tribes. 

Passing now to  Question No. 2, former Sol ic i tor  Fbite i n  
a memorandum to the Secretary dated February 26, 1952, statod thot 
Or?inance No. 5 of the Colorado River Indian Tribes was contractual 
i n  i t s  nature, and was not subjeot to  the referendum provision of 
the t r i ba l  constitution. 

While Ordinance NO. 5 i s  not by i t s  terms an express agree- 
ment between the Colorado Rivor Indian Tribes and the Government, it 
can eas i ly  be said t o  constitute =an offer which was accepted by an 
overt a c t  on the par t  of the Government. Congress has appropriated 
money wliich has been used on the projeots required under Ordinance 
No. 5. Iihether Congress has an unqualified r igh t  to  relocate Navajos 
md Hopis on the Colorada River Reservation without making any con- 
t r ac t  with the Colorado River Indian Tribes w i l l  be judicial ly deter- 
mined f o r  nothing appears i n  the legis la t ive  history of the N~vajo- 
Hopi Rehabilitation Act of 1950 (64 Stat ,  4.4.-47), which indicates the 
precise in tent  of Congress. However, the Colorado River Indian Tribes 
offered more than lands on the reservation by Ordinance No. 5. In  addi- 
tion, they offered t o  adopt the Indians colonized. 

On the Govermentts side of the bargain, the consideration 
expressed was to  be the subjugation of 15,000 acres of land within 
the Northern Reserve (occupied entire& by the Colorado River Indians) 
and supplying them w i t h  adequee .$pAgatian draipage f a c i l i t i e s  
a t  no oost to  the tr ibes.  Tnis project i s  subs tmt ia l ly  completed 
a t  this time. A s  near as I can conclud4 from information supplied 
by the 3mes.u of Indian Affairs, about 13,350 acres out of 15,000 
have been cumpZe%e& a t  t h $ s  ;the. .. - 
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In conclusion, althoughv the question of ownership of the 
unallotted lands of the Colorcdo River Reservation i s  unsettled a t  
t h i s  time, Congress hss i n  the Navajo-Hopi Rehabilitation Act of 1950 
certainly indiceted its in tent  to carry out a policy of relocation of 
Navajo and Hopi Indians there, Therefore, un t i l  i t  i s  declared t o  be 
i l legzl ,  the Secretary of the Interior i s  bound t o  awry out the 
policy of Congress as an administrator, and i n  doing so to  approve 
fur?Aer expegdibqmep ZD~: ; *a* purpose, 
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. I -(sgd) :blwence A. Davis? 
. " , S-alicito'v ; ,  
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Interior--bdplicnting Section, Iiashington, . . C. 


