CV-6417-201

.~ RI

doy
UNITED STATES FEL 1
: -DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR O ot s

i 1941

w.Ltivslonar

PRS- |

WASHINGTON

MENORANDUM for the
Commissioner of Indian Affairs,

The Indian Office has sutmitted for the signature of the Seore-
tary an order which would define within the Hopi Reservation oreated
by the Executive ordersof December 16, 1882, an area which is to be
for the exclusive use and occupancy of the Hopi Indians, This area
is referred to in this memorandum as the Hopi Unit. The remainder
of the 1882 reaervation outside the Hopi Unit is to be for the ex-
olusive use and occupancy of the Navajo Indians. It is proposed to
accomplish this delimitation by fiat of the Department without ex-
pPression of assent on the part of the Indiaans and without statutory
authorization. The authority which is relied upon for this action
is the wording of the Executive order of 1832 which created the
reservation for the Hopl Indians "and such other Indians as the Sec-

retary of the Interior may see fit to settle thereon."

I am returning this proposed ordef as I find it to be

1. Contrary to the prohibitions egainst the oreation of
 Indien reservations without statutory suthority, con-
tained in the acts of May 25, 1918 (40 Stat, 570, 25

| U. S. C. A. 860, 211), and March 3, 1927 (44 Stat.
13‘7. 256 U, S. Cs A. 800, 398&); "

2, - In violation of the rights of the Hopi Inhdians within
the 1882 reservation; and .

'3, Not in conformity with the provisions of the Hopi
. oonstitution approved Descember 19, 1936.

Beozuse of the gravify of the practical problems involved, I am adding
%0 this statement ocertain suggestions for legal procedures which may

be useful in meeting, at least partially, the immediate problems.

1. Prohibitions of the 1918 and 1927 acte

The aot of 1918 provides:
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"Sectior 21l. <Creation of Inaian reservations. No
Indian reservation shall be created, nor shall any addi-
tions be made to one heretofore creaied, within the limits
ot the States of New lisexico und Arizona, except by Act of
Congress."

The relevant provision of the act of 1927 is contained in sec~
tion 4 of that act and reads as follows:

"Changes in tile boundaries of resasrvations created by
Executive order, proclamation, or otherwise for the use
and occupation of Indians shell not be made except by Act
of Congress: Provided, That this shall not apply to tem=
porary withdrawals by the Secretary of the Interior."

As the definition of an area for the use and occupation of a group
of Indians is a definition of a reservetion, these statutes prevent the
proposed action by the Department without logislative authority.

An "Indien reservation," as recognized in’'the 1927 act, itself,
may be defined as an area set apart by the Government for the use and
occupation of Indians., United States v. McSowan, 302 U, S. 535. The
right of use and oacupancy is the Indian title to land which the crea-
tion of an Indian reservation establishes or recognizes, unless, as in
rare instances, a different title is specified., This is true whether
the reservation is oreated by treaty, statute, or Executive order.
Johnson v, Melntosh, 8 Wheat., 543; Mitchell v, United States, ¢ Pet.
711, 745; United States v. Cook, 19 Wall, 591; Leavenworth etc., R. R.
Co. v. United States, 92 U, S, 733, 742; Seneca Nation v. Christy, 162
U. S, 283, 288~.9; Beecher v, Wetherby, 95 U, 8, 517, 585; Minnesota v.
Hitchooeck, 185 U, S. 373, 388 et seq.; Lone Wolf v. Hitchooek, 187 U. S.
553; Jones v. Meehan, 175 U, S. 1l; Spalding v, Chandler, 160 U, S. 394;
MoFadden v. Mountain View Min. & Mill, Co., 97 Fed. 670, 573; Gibson v.
Anderson, 131 Fed. 39. In the McFadden casec, supre, the cdurt explained
that the effect of an Executive order "was the same as would have been
& treaty with the Indians for the same purpose, and was to exclude all
intrusion on the territory thus reserved by any and every person, other
then the Indians for whose benefit the ireservation was made, for mining
as well as other purposes." Even a setting apart by the Seoratary of
the Interior of lands for Indian use amounted to the creation of a res-
ervation, as the Secretary was deemed to be acting for the President.
United States v, Walker River Irrigation Dist., 104 F, (24) 334. Sinoce
the effect of an order oreating a reservation is to give the Indians
the use and occupancy of the land, an order glving certain Indians the
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" use and occupancy of a designated area of land is, in effect, the
oreation of a reservetion. This conclusion is true a fortiori where
the affeot is to give a tribe of Indians an exclusive right of use
and oocupanoy in an area which was part of a larger area in which
they had the right of use and ocsupancy in common with other Indians

~s6ttled thereon,

The 1927 act was passed in order to make certein that the rights
of use and ocoupancy within the reservations created by the executive
branch of the Government were the same as those recognized in the case
of treaty or statutory reservations, and particularly the right to
receive the proceeds from minerals within the reservation. The intent
of the act was to oconfirm the opinion of the Attorney General in 1924
that the Indians of Exeocutive order reservations had the same property
rights as the Indiens of other reservations (34 Op. Atty. Gen. 181).
That opinion of the Attorney General left opon the question whether
the President might abolish part of a reumtion oreated by him. It
1s clear that section 4 of the act, above quotod, was intended to set-
tle this question by providing that the President could not alter the
bounderies of reservations already created., It has been.suggested that
section 4 was intended to relate simply to additions to Indian reserva-
tions., No suoch intent appears in the legialative history of the act,
and if such were the intent, the section would have been largely un-
necessary in view of the act then in existenoce prohibiting the with-
drawal of public lands as an Indianm reservation exoept by aot of Congress
(act of June 30, 1919, 4l Stat. 34). :However, resort need not bs had to
the legislative history of ssction 4 of the 1927 act, sinsce there is no
ambiguity in the prohibition upon any type of change of the boundaries
of an Indian reservation.

The proposed order would not only change the boundaries of the 1882
reservation but would also, in effect, create a Hopl Resservation where
no resarvation exclusively for the Hopis had previously existed, and
would thus violatse the prohibition in the 1918 aot against the creation
of any reservation within the limits of the State of Arizona except by
act of Congress,

These statutory prohibitions were spparently recognized by the De-
partment in the period from 1930 tc 1934 when an attempt was made to
obtain passage of the Navajo doundary bill with a provision included to
suthorize the Secretdry of the Interior to define a boundary between
the Navajo and Hopi Indiens. This attempt was abandoned iand the bill
was finally passed containing a provision that nothing in the act would
affect the status of the 1882 reservation. (Act of June 14, 1934, 48"
Stat, 960.) The files of the Department show that this result oocurrod
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bacause of the protests coming from both the Navajo and liopi Indians.'
(Indian Orrice files No., 308.2 Pts, 1 and 2, 8970, 1930.)

2. Rights of the Hopi Indians in the 1882 reservation

The 1882 reservation was areated for the use and occupancy of the
Hopi Indians, together with such other Indians as the Seoretary might
settle thereon, Although their rights were not exclusive, the Hopi
Indians were thus given the right of use and occupansy throughout the
1882 reservation. This right, as previously indicated, is the usual
Indian title to land, An order forbidding the Hopi Indians from using
and occupying a portion of the 18832 reservation would be an alienation
of their property right in that portion of the reservation. No cita-
tion of authority is necessary for the fundamental statement that the
Secretary of the Interior is not privileged to alienate Indians lands
without' authorization from Congress, whether the alienation is to other
Indians: or to non-Indians., The privilege placed in the Secretary of the
Interior at the time of the oreation of the 1882 reservation to settle
other Indians within the reserve rermitted him to allow non-Hopis within
the reservation. The privilege does not axtend to the exclusion from
the reservation of the Hopis themsslves.

There is one case which states that whare, under an Executive order
and a statute, the Seoretary has authority to settle other Indians upon
a reservation ocreated for designated tribes, the designated tribes have
only the "right to reside™ thereon and no "definite title" to the land.
Crow Nation v. United Statea, 81 Ct. Cls, 238, 278, The question before
the ocourt was not the title of the Indians to the land but the tribdal
recognition given to the River Crow Indians. The oase contains no au-
thority upholding the right of the Seocrstary to remove a tribs from.a
reservation for whom the reservation was oreated, even though the tribe
might have less than ordinary Indisn title to the land. 1In the Crow
case, moreover, the River Crows had voluntarily abandoned the reserva-
tion and olaimed no title thereto.

However, it has been the settled opinion of the Department that
where a statute or Executive order creates a reservation for a desig-
nated tribe or tribes, such tribes have the usual Indian title of use
and ocoupancy, even though the Secretary is privileged to settle further
Indians upon the land. There have been at lsast 25 such Executive orders
and 6 such statutes, many of which relate to tribes which are now organ-
ized under the Indian Reorganization Ast. In no omse have these tribes
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been cousicered as Laving less trnar the ususi tribal proverty rishts.
Their rishts have oven been aceamed 1o hove become exclusive where over
a lons period o time there has been no action by the Secretar Lo
introduce other Incians izte the reogerwvetion. lemoranda of the Solici-
tor, Septeamber 15 anag Cetover ¥, 1830 (loloraco River I-dian Tribes!,
I 40 not maintain that in Wt is case the rishtes ot the YHoris have he-
come exclusive righte since there were Lavajiss uron the reservation

at the time the 1882 omier wuas vrorulgated, and Lovaios have continued
within the reserwvation in increasing numbers.

My conclusion on this voint i: that, while the Secretary may con-
trol the settlement upon the reservation o the Navajo Indians, he may
not deny the use and occupaney of any part of the réservation to the
Yori Indiens without their veluntary action, as such agenial would be
an alienation o their provertvy bevona the suthority of the Secretary.

3. Hopi constitution

At least three provisions of :the Hopl constitution Lar action by
the bepartment to limit the use and occupancy of the Hopi Indians to
the proposed Hopl Unit without the assent of' the Hopis. Article T,
deiining the jurisdiction or the lopi Tribe, vrovides that the authority
o1 the tribe shall cover the Hopil villares '"and such land as shall be
determined by the Eopl Tribdal Zoun:il i sgreement with the United
States Government and the Navajo Tride." A\ This provicion was intended
to provide, and clearly does proviie, for the defining o7 a boundary
to the land of the Hopis by agreement of all parties concerned. Art-
icle VI, section l(c) embodies the pravision in section 16 of the
Indian Reorganization Act that organi?ed tribes may prevent the dis-
position of their property without their consent. Article VII places
in the Hopi Tribal Council supervision of rferming and grazing upon
the lands beyond the traditional clan and villaze holdings.

Availeblaz Legal Procedure

As I have presented the legal objections to the method proposed
by the Indian Office to meet the serious threat to the welfare of the
Hopl Indiens from Navajo encroachment, I should like to proceed with
certain constructive suggestions as to possible legal procedures
available to meet the urgent problem,

I understand that the problem is economic and psychological., The
increasing infiltration of the Navajo Indians farming and grazing live-
stock within the 1882 reservation threatens to choke the Hopi economy,
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rpariicularly as the Vords are turnivns more o e srarins &f livecteakb
and the rante lena i acteriorsting. lleitnes *rile VIiiiive to ascree
te a reservation beuneory., e Lovic belicve whint suah or ceswecment
would embarrass their trecitional cleins 10 iesvre arens o7 lan’, Tve
~avajos wish the vrivilere o7 utiliriw the ertire 188 reservation

as Tor as possitle. The core o7 the matter (s Llancé dse Tor “nmine

and @graring. I believe {t poraitle ta take offcctive acticn Lo corn-

wrol rarming and gracing without delinine 5 separste ~ovl reserve-
tion.

Irororel for srazing cegrezation

The Secretary of the Interior has the unacubted suthority te reru-
late the use of range land to protect the lana Irom waste and to pre-
vent untreir and unroeasonable monopclization by irciviauals, This
authori ty was established in the Navajo grazing csses (United States
v. Bega, D.C. /rizona, unreported, D. J. File lo., 90-2-8-24~3). In
so far as the 1882 reservation is concerned, the power is also based
upon statutory expression in section 6 of the Incisn Reorganization
Act. The present Navajo and Hopi grezing resulstions (25 CFR Dt. 72)
regulate the number ot units which esch family may place upon the
range in the light of the carrying cepacity of the range. To adminis-
ter these regulations the Secretary ¢f the Interior has established
grazing districts based upon the social and economic requirsments of
the Indians, one of which, No, 6, 1s designated as the Hopl Reserva-
tion for %the purposes of grazing administration. 25 CFR sec. 72.13(g).
Within this Hopi grazing reservation the regulations are to be exescuted
in so far as they are compatible with the provisions of the Hopi con-
stitution and in cooperation with the Hopi Tribal Council (secs. 72.4,

72,6 and 72.9).

It would be possible for the Incian Office to show, I believe, that
it is necessary for the proper protection of the range from destruction
and for the effective enforcement of the regulations that Hopi and
Nevejo grazing be separated, It is eppsrent that the Hopi Tribal Coun-
cil can control its own members better then it can the intruding Navajos
who are ancient enemies, The presence of the Navemjos within the Fopi
grazing district is a deterrent to ccnstructive action by the Hepls
to protect the range. The friction lLetween the two tribes mekes the
entforcement of the regulations difficult., If it can be shown that
there is a direct relation between tre protection of the land from
waste and the separation of tribal use, an amendment can be made to
the grazing regulations providing that no Navajo shall be issued per-
mits within the Hopi grazing district and no Hopi shall be issued per-
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mits within the ramalnder ot the 1363 reservation, A turther amenament
micsht be included o enlarge Grazing District YNo. © to include all of
the vrovosed Hopl Unizi, which ¢ a slightly larger ares,

e Hopl constitution recopnizes the regulatory power of the
Secretary over the range land provided in saction 6 of the Indian Re-~
orsanization Act., However, since ths suggested regulation would not
only regulate the use of the range but would exclude Hopis from the
use, for grazing purposes, of the lead outside the Hopi Unit, the
regulations must have the assent of the tribe., The distinction between
the regulation of a property right and the denial or the exercise of a
property right as a basis of the affirmance or disaffirmance of the
power of the Secretary is apparent in the two cases of United States v,
Lega, supra, and Magon v. Sams, 5 f. (2d4) 255 (D. C. W. D. Wash., 1925).
In the latter case the regulations of the Secretary which denled tish-
ing privileges to tribal members without the consent of the tribe were
held invalid.

It is possible that the assent of the Hopis will VLe obtained if
three considerations are kept in mind: -

(1) The regulation does not create a reservation boundery, since
the lovis would remain entitled to all benetficial use, including the
right to any proceeds, within the remainder ot the 188. reservation.

{2) The regulation would be to the practical advantage of the
Hopis since they would apparently obtain greater grazing areas than they
have the effective use of at present.

{3) A formal agreement or the signing or a document by the Hopi
Tribal Council is not neceasary if taey are reluctant to take such
nositive action. If the tribal counzil will essist in the execution
of the regulations through the issuaice of permits within the Hopi
Unit and in such other weys as may ba appropriate, their acqulescence
will be suificiently demonstrated.

If the rights of the Hopis are thus recognized, 1 see no objec-
tion to the Navajo superintendent issuing graring permits to Navajos
within the remainder of the 1882 resarvation undsr the authority of
the Secretary to settile non-liopis within the reserve,

farming S3gregation

As there are some Navajos farmiag within the Hopi Unit who may
remain there in spite of the fact that they can no longer graze their
livestock, and as thelr presence would be a continuing source orf fric-
tion because of the need of the Zopis for additional agzriciltural land,
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it woulc be possible for the Secretary of the Interior to use his au-
thority over the settlement of non-Hopls within the rescrve to remove
these Navajo farmers from the Hopi Jnit. However, as these farming
settlements were made with the knowled-e ot the aaministrotive officers
of the Uepartment, the investment ol the liavajos should be respected,
elther by assisting them in resettling elsecvihere on land of egual value
or by nroviaing other compensation.

The Secretary does not have the power to remove the Hopi fammers
vho may be located outside the Honi Unit but within the 1382 reserva-
tion in view of the use and occupancy rights of the Hopis in that area.
There are no farming regulations adopted under section 6 of the Indian
Reorganization Act, and ii there were, and these were assented to by
the Honis, it would probably be more difficult to relate soil erosion
prevention through the control of farmin: practices to the separation
of the tribes than in the case of Grazing regulation, However, it is
possible that the Hopis outside the Hopil Unit could be attracted into
the Unit by assistance in resetllement.

If adjustment in the use for farming and grazing purposes of the
1882 reservation is effected in somz such way as I have outlined, and
if this adjustuent proves to be to the generul satisfaction of both
tribes, it is possible that agreemeat may then be obtained from the two
tribes for legislative action to uerine a reservation boundary.

W Ll A :”'"
Lf{ VR

N . . k!
Solicitor.

Attachment.
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