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M.WOKEIdDUM f o r  Commissioncr Coll ier :  

Under da te  of Februay  1 2 ,  19a, the So.Licit;or addrsec;sed a 
memorandum t o  the Conmissioner of I n d i m  Affa i r s  i n  connection with 
a proposed s e c r e t a r i a l  order defining the use-rights of the  Hopi 
Indians on the 1882 Moqui Reservation. I n  t h i s  ~nemormdum the  
So l i c i t o r  macie ce r t a in  statement; which w i l l ,  i n  my judgment, have 
disastrous r e s u l t s  on Indian adnin is t ra t ion  i f  they a re  formally 
handed down a s  an opinion. 

The Defini t ion of an I n d i m  re sema t ign  a s  s e t  out on pace 2 i n  
the  l a s t  paragraph of the So l i c i t o r "  slvemoranduol i s  po ten t i a l l y  
loaded with dynanite. The Sol ic  , to r  says, "JW ' I n d i m  Heservetion, 1 

as recognized i n  the  1927 Act, i t s e l f ,  may b e  defined as an a rea  se t  
apar t  by the Government f o r  t he  use and occupancy of Indians.It The 
1927 Act r e s t r i c t s  t h i s  de f in i t i on  t o  executive order reservat ions 
by the  proviso, %hat t h i s  (changes i n  the  boundaries of Indian 
reservat ions)  s h a l l  not apply t o  temporary withdrawals by t h e  Secre- 
t a r y  of the  I n t e r i o r , "  However, the S o l i c i t o r ( s  opinion on the  same 
ptlge vetoes t h i s  congressional proviso by the statement, '!Even a 
s e t t i n g  apa r t  by the  Secretary o: the Inte,.oior of lands i'or Inciian 
ube amounted t o  the  c rea t ion  02 i L  reservd.t.:on, LS the  Secretary was 
deemed t o  be ac t ing  f o r  the Pres:.dent." 

Does t h i s  dictum of the S o l ~ c i t o r  give Senator Chavez and the  
Grazing Service. an opportunity t o  a t t eck  the v a l i d i t y  of the  secre- 
t a r i a l  order giving the  Conlmissioner of Lntiir~n Affairs  the  adminis- 
t r a t i o n  of the  public domain i n  iahe elven i;ovmships f o r  Inclian use? 
According t o  the S o l i c i t o r (  s memclrandum, t1i.i~ s e c r e t a r i d  order 
e s t a b l i ~ h e s  an Indian reservatior,  i n  New Uexlco. The stme objection 
could be ra i sed  by Senator Chave: t o  t he  proposed s e c r e t a r i a l  order 
turning over t o  the Commissioner of I n d i a  Affairs  certe.in withdrawn 
lands adjacent t o  D i s t r i c t  7 i n  the iZio ,Worco area, f o r  Navajo use. 
This d e f i n i t i o n  of what cons t i tu tes  an Indian reservat ion may a lso  
endanger the  Hualapai lands relir.quished by Ihe S m t a  Fe; already 
the Grazing Service i s  int imetinf  t h a t  these lands a re  public 
domain and, therefore,  cannot be added t o  c. reservat ion i n  Arizona 
without congressional ~ c t i o n .  



I n  conjunction with the Act  of  ,iu~le 30, 1919, (w. Stat . ,  34) 
which prohib i t s  the  withdrawal of public land ?or Indian reservet ions,  
except by act; or" Congress, the  de f in i t i on  of the S o l i c i t o r  appsrently 
w i l l  be the Grazing Service' l e g a l  reaeons f o r  preventing the  estab- 
lishment of an I&an grazing u n i t  covering the  Ute Fxtension Area, 
except as p a r t  of the establ ished U t l h  Grazing D i s t r i c t  No. 8. As 
an independent un i t  outside of the grayins d i s t r i c t ,  the  So l i c i t o r ' s  
de f in i t i on  of an 1ndi.m recervetion, wk3.c'ii d e f i n i t i o n  seemingly 
n u l l i f i e s  the socre ta r ie l  withdrawal provisions of the 1927 Act, 
wo~dd make t h i s  unit an Indian reservaiion and i t s  estcblishment 
woda  be contrary t o  law. 

The proposed s e c r e t a r i a l  order def ining the  bounderies of the 
Hopi use-area need not have pro-rokc>d the S o l i c i t o r ' s  discussion of 
t h e  prohibi t ions of the 1918 and 19E ac t s .  The protect ion o f  the  
r i g h t s  of the  Hopis as s e t  f o r t 1  i n  p a r t  3 of' the memorandum would 
h ~ v e  been e n t i r e l y  s u f f i c i e n t  t~ plSe%ent ;a(? proclulgation of the 
proposed secretarial .  order. I n  pa r t  2 the S o l i c i t o r  points out t h a t  
t h e  Secretary has no r i g h t  t o  atzprive the  Hopi Indians of any r i g h t s  
vrhich they have i n  the  total, Bdoqui EKecutj.vc: Order Reservation out- 
s i d e  of the  a rea  which was proposed t o  Je s e t  as ide  Tor. t h e i r  exclu- 
sive use. 

I n  view of the  far reachin, coneeqnerxes t h a t  may follow the  
o f f i c i a l  promulgation and publ icat ion 0:' :,his S o l i c i t o r t s  memorandum 
as a formal opinion, I suggest t ha t  we Z O ~ E ~  l ~ i t h  the  S o l i c i t o r  
and request  him t o  confine the  c i ~ c u s s i o n  of the proposed Hopi- 
Navajo boundary order t o  p a r t  2 of the rllenlorandum. P a r t  2 d s o  points  
out a spec i f i c  procedure f o r  th~ acc~rnp~~ishment o f  the  boundary 
de f in i t i on  object ives  without s t c r i f i c i n g  the  Hopi r i g h t s  t o  the 
balance of the reservat ion area. I au prcpuring mater ia l  alone the  
l i n e s  suggested by the So l i c i t o r .  


