
UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLlCl fOR 
WASHINGTON 

Apri l  5, l 9 U .  

B ~ I O F ~ U D U J Y  f  orn hlr. Yoehlke, 
Office of Indian Affairs .  

I can give you only a feai comenLs i n  t he  br ie f  time avai l -  
ab le  t h i s  morning on the  memol-andum you sent  me informally today 
on t h e  Navajo Hopi land use question m c l  on the  proposed order 
def ining boundaries of t h e  Hor i Land i4ruiagement Llistric't . 

In  regard t o  your comment on t h e  f i r s t  p a r t  of t he  S o l i c i t o r ' s  
Memorandum of February 12, 1941, I should l i k e  t o  point out t h a t  
t h e  sentence you quote concerning the  s e t t i n g  apar t  of lands  f o r  
Indian use by t h e  Secretary of t h e  I n t e r i o r  i s  i n  the  pas t  tense 
and, a s  ind ica ted  i n  the t e x t  of the opinion, it r e f e r s  t o  t h e  
au thor i ty  of t h e  Secretary p r io r  t o  t h e  passage of the 1918 and 
1927 a c t s ,  The S o l i c i t o r  has spec i f i ca l ly  held i n  a Xemorandum f o r  
t he  Secretary dated December 13, 1938, r e l a t i n g  t o  t he  temporary 
rrithdrawal of public lands i n  jevr 1dt:xico 111 a m  of l e ~ i s l a t i o n  
t o  add such lands t o  the  N a v a j ~  Reservation, t h a t  such a teruporary 
withdrawal bid not c rea te  an I l~dian reservat ion f o r  t he  reason 
t h a t  it did not es tab l i sh  any .ndiarl use r i g h t s  i n  the  land. Such 
a withdrawal was held t o  be s inp ly  adrrdnistrative act ion f o r  ad- 
minis t ra t ive  purposes. It was held t h a t  t he  Secretary could not 
c rea te  any Indian use r i g h t s  b:r such a tv'ithdrawral i n  vj-ew of the  
1927 ac t .  The proposed order  clefining the use r i g h t s  between the 
Navajo and Hopi Indians bias no', a t t a p o r  iry withdraml. of publ ic  
lands f o r  adnliniotratlve purpo jes but .XI zLte111pt t o  def ine t h e  use 
r i g h t s  of the Indians themselves, The s q n i f i c a n t  difference,  
therefore,  between tvi~at i s  discussed i.1 Lhe s o l i c i t o r ' s  memorandum 
of February 12, 1941, and the  ~ri thdrawsla discussed i n  your present 
memorandum t o  the  Conunissioner i s  t h a t  the proposed Hopi-h'avajo 
order  dea l t  with Indian oanersLip of the  land, i .e . ,  t h e i r  occupancy 
r igh t s ,  and the ~ i t h d r a i i a l s  a r c  simply acminis trat ive ciechanisms 
and do not involve any p o s s e s x r y  r igh t s  of  the Indians. I f  there 
i s  any danger on account of t h t s e  w i t h ( l r t \ i a l s  irom the  statements 
i n  the S o l i c i t - . o r ~ s  opinion of Eebruary 1 2 ,  i t  i s  due t o  a n u s -  
construction and ndsapplicatioc of ttlai, opinion, which Ne can counter- 
a c t  by explanation and c l a r i f i c a t i o n .  I therefore  do not see any 
reason f o r  r e j ec t ing  any pa r t  cf the S o l i c i t o r ' s  opinion of February 
12. However, I am sure 1Jr. Xargold wo~ild be glad t o  t a l k  t o  you and 
1"l. Col l i e r  about it if you are not s a t h f i e d  vdth it. 



A s  f o r  t h e  order you now wopose t o  define the  boundaries of 
t h e  Hopi Land Management U i s t r i c t ,  t h e  c d e f  problem is ,  of course, 
the  disturbance of the  Hopis aid Navajos who had s e t t l e d  outs ide 
the  respect ive d i s t r i c t s  a f t e r  1926. un t h i s  point  t he  proposed 
order  does not  en t i r e ly  confor,s with the  suggestions i n  the memo- 
randum of Febnrary 12. Partic.~larl .y,  there  i s  no provision f o r  
consent of t he  Hopis t o  t h e  exslusion of Hopis from t h e  Hopi Reserva- 
t i o n  outside t h e  Hopi D i s t r i c t ,  and t h e m  !-s no provision f o r  com- 
pensation f o r  t he  disrupt ion o;,' the  farming a c t i v i t y  of the  Navajos 
and Hopis t o  be uprooted. 

Unfortunately 1 do not  ha-re opportunity t h i s  morning t o  con- 
s i d e r  t h e  matter  i n  d e t a i l  but w i l l  be glad t o  give it f u r t h e r  con- 
s idera t ion  when you can leave t h e  question with me f o r  a longer  
period. A s  you requested, I an re turn ing  the  papers vrith these  
comments today. 

CllalZotte T. Lloyd, 
Assi.stant So l i c i t o r .  

Attachment . 


