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ww April 4, 1941.
Confidential
MEMORANDUK for Commissionmer Collier:

Under date of February 12, 1941, the Solicitor addressed a
memorandum to the Commissioner of Indian Affairs in comnection with
a proposed secretarial order defiming the use-rights of the Hopi
Indiens on the 1882 Moqui Reservation. In this memorandum the
Solicitor made certain statements which will, in ny jJudgment, have
disastrous results on Indian administration if they were formally

he defipition of sn Indisn ressrvation as set out on page 2 in
the last peragraph of the Soliciter's memoramdum is pet«uth.].iy
servistion, !

dyveaite. The Belicitor seys, "An 'Indian Re

aod An the J927 Act, itself; may be defined as an ara set
PAFY By the Gavermment for the use and occupsncy of Indfans.® The
1927 A6Y resteleds this definition to' executive order reservations
by the provise, "that this (changes in the beundaries of Indian

mmm{ shall not apply to temporary withdrawals by the HSeoretary .

of the «* However, the Bolicitor's opiunton on the same
page vetoes this congressionsl proviso by the statement, "Bven o
sebiing apavyt Ly the Becretary of the Interier of lands for Indian
use amounted do thé oreation of a reservation, as the Secretary was
deened to be acting for the President.” :

Does this dlotum of the Solicitor give Semator Chavesz and the
Grasing Service an opportunity to attack the validity of the secre-

_tarial order giving the Commissioner of Indian Affairs the adminis-
tratien of the public domain in the eleven townships for Indian use?

According to the Bolicitor's memorandum, this secretarial order
eghablishes an Indian ressrvation in New Mexico. The skme objection
could be raised by Senator (haves to the proposed secrebarial. order.
turaing over to the Commissioner of Indian Affairs certaim withdrawn
lands adjacent to District 7 in the Rie Puerco ares, for Nawaje use.
This definitien of what constitutes an Indian reservation may also
endangsr the Bualapai lands relinguished by the Santa Fej already
the Grasing Service is intimating that these lands are pubiic
domain and, therefore, camnct be added to a reservation in Ariscna
without congressionsl action.
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In conjunmction with the Aot of Jume 30, 1919, (41 Stat., 34)
which prohibits the withdrawal of public land for Indian reservations,
except by act of Congress; the definition of the Solicitor apparently
will be the Grazing Service'! legal reasons for preventing the estab-
lishment of an Indian grasing unit covering the Ute Extension Area,
except as pert of the established Utah Orasing Distriet No. 8. As
an independent unit ocutside of the grasing district, the Solicitorts
definition of an Indian reservation, which definition seemingly
mllifies the secreterial withdrawal provisions of the 1927 Act,
woenld make this unit an Indian roamation and its establishment
would be comtrary to law.

The proposed pecretarial order defining the boundaries of the
Hopi use-arsa need not have provoked the Solicitort's dlscussion of
the prohibitions of the 191§ and 1927 acts. The protection of the
rights of the Hopis as set forth in part 2 of the memorandum would
have been entirely sufficient to prevent the promulgatiom of the
propeded secretarial order. In part 2 the Solicitor peimts out that
the Secretary has no right to deprive the Hopli Indisns of amy rights

‘which they have in the total Mogui Executive Order Reservation out-

side of the area which was proposed to be set aside for their exclu-
slve use.

In . view of the far reaching consequencss that may follow the
offieial promulgation and publication of this Selicitoris memorandum
as a formal opinion, I ouggest that we confer with the Seldclter
and request him to comfine the discussion of the proposed Hopi-
Ravajo beundeary order to part 2 of the memorandum. Part 2 also points
out & specific procedure for the accomplishment of the bowndary
definition objectives without sacrificing the Hopi rights to the
bslance of the reservation area, I am preparing materisl aleng the
lines suggested by the Soliciter. .

Walter V. Woehlke.
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