UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR
WASHINGTON

April 5, 1941.

MRMORANDUM for Mr. Woehlke,
- Office of Indlan Affairs.

I ean give you only a few comments in the brief time avail~
abla this movning on the memorandum you sent me “{nformally today
on the Nevejo Hopl land use suestion and on the proposed order
defining boundsries of the Hopi Land Msnagament District.

In regard to your cowment on the first part of the Solicitoer’s
Bemorandum of Pebruary 12, 1941, I should llke to point out that
the sentence you quote concerning the settiing spart of lands for
Indian use by the Sscretary of the Interlor is in the past tense
and, as indicated in the text of the opinion, it refers to the
authority of the Secrciary prior to ihe passage of the 1918 and
1927 acts. The Solicliter has specifically held in a Meworandum for
the 3saretary dated Decamber 13, 1933, relating to the temporary
withdrawal of public lands in New dexico in aid of legislation
to add sach lands to the Navajo Reservation, that such a temporary
withdrawal did not create an Indlan reaervation for the reason
that it did not establish any Indian use rights &n the lamd., Such
& withdrumal waz bold %o be simply administrative sstion for ad-
ministrative purposes. It was held that the Secretary could not
create any Indisn use rights by such a withdrawal in visw of the
1927 act. The proposed corder defining the use riphts ootween the
Ravajo and Hopi Indans wes not a temporsyy withdrawal of publie
lands for administrative purposes but an sttempt to define the use
rights of the Indlans themselves. The significamt diffurence,
therafore, betwaen whal io discuased in the 3olicitorts memorandua
of Pebruary 12, 1941, and the withdrawals discussed in your present
momorandum to the Commissioner is thal the proposed Hopli-Navajo
order dealt with Indian ownersilp of the land, i,u., thelr occupancy
rights, and the withdrawals ere clmply administrative mechanisus
and do not invelve any possessory rights of the Indlans. If thers
i3 any danger on asccount of thesz withdrawals frou the statenents
in the 3alicitorts opinion of Februaxy 12, it is due to a mias-
eonstruction and misapplication of that opinion, which we can counter-
act by erplenabion and clarificatlon. I therefors do not ses awy
reason for rejecting any part of the 3olicitor's opinion of Pebruary
12, However, I am sure Mr. iMargold would be glad to talk to you and
Mr. Collier about it &f vou are not satiafied witn it.
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As for the order you now propese to define the boundaries of
the Hopl Land WMunagement District, the chief problem is, of course,
the disturbance of the Hopils and Navajos wno had sebiled outaide
the respective districts after 1926, Un this point the proposed
order does not entirely conforn with the suggestions in the wmomo-
randun of February 12. Particularly, there is no provision for
consent of the Hopis to the exclusion of Hopis from the Hopl Reserva-—
ticn oulside the Hopl Jisbrict, and there is no provision for com—
pensation for Lhe disruption of bhe farming activity of the Navajos
and Hopis Lo be uprocted.

Unfortunately L do not have opportunlty thls morming to con-
sider the matier in detall but will be glad Lo give it furtiher con~
sidoration when you can leave Lhs question with e for a longer
perieod. As you requested, I am returning the papers with these
comment.s today.

Charlotte T, lloyd,
Assistant Jolicitor.

Attachment,

SAAHOYY TYNOILYN AHL LV (0NG0Nd T

NNO012196



CV-6417-201

A

f/f-t/w/}/h/ (‘/—6’)&/7
?Mr/fth Ca,‘.q\ @ .o
< aQ

oo Hoted,

ety Ao g° z__/(j
q’ g ) - o ‘
/a /(V\./ VV‘/., /tﬁ(} 4/3/5"7‘

>

SIAHIHY TYNOLLYN 3HL 1v G30NQ0HdIY

NNO12197



