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CV-6417-201

3 OFFICE OF

\)‘%} W. HALLETT PHILLIPS, .

WASHINGTON, D.C.

GO3 Loncesvana Mvenwue.

Nov. 5; 2998 .

Hon . D. M, Browning,

Commissioner Indian Affairs.,
gir :

For many years 1 have been deeply interested in the

Mokis of Arizona. These people the most important of the Pueblo
or town Indians occupy several Pueblos in the northern portion of
Arizona. I have only recently apge&tainsd that allotments are
being made of their landa. The matter to which I wish tp eall your
attention, 1s whether the allotment law is applicable to thesse
people and in this connection I particularly direect you to the
decision of the Supreme Court of the United States in the cass of
Unitted States against Joseph, reporied in United States Suprsme

Court Reports, 614, This holds that the Pueble Indians are not

Tndtians in the sense in which that word is used in the gsnsral laws

-of the govefnment regulating our intercourse with the Indians and

t he right and title to land. As is no doubt known to you the
Pueblo Indians have for over a thousand years occupied their lands
and towns and have attal ned a high degree of eultivation. They

have always been self-supporting and occupy the pesuliar position
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of. dwellers. in towns and at the same time agriculturists. The
Mokis in their art and mahufactures are the most advanced of all
the Pueblos, Their ownership of their land under the decision of

the Supreme Court, is as much a vested right as those possessed

by any other community. The fact that they holdytheir lahd in com-

mém does not affect their proprietory right nor afford our govern~ ’?
ment any justification for their interferance- any more than it

would sanction interferance with the property arrangements of our

own citizens. The rights of these people were necognized by the
Spanish government, by Mexico, and were solemnly promised profec-
tion in our treaty with the last-named country.

Mr, Justice Miller says in his opinion they hold their
land in common and in this respect they resemble the Shakers and ’ :
rother communigtic societies in this country and cannot for that

i reason be c¢lassed with the Indian tribes to which the general 1awsff,

g Y,

r of the government are directed. The decision continwesi--*"

"Tfurning our attention to the tenure by which these com-
munities hold the land we find it is wholly  different from i
that of the Indian tribes to. whom the Act of Congness applies.
The United States have not recognized in these lattier any
other than a passing title, with the right of use until by
ttreaty’ or otherwise that right is extinguished, and the ulti-

-mate title has been always held to be in the United States,
with no right in the Indians to transfer it or even their !
possession without consent of the govermnment. The Pueble |
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Indians, on the contrary, hold their lan@s by a right super-
ior to that of the ¥gited States. Thelr title Gates back to
grants made by the govermment of Spain bsfore the Mexican

Revolution. A title which was fully revognized by the Mexiocen

‘Goverrment and protected by 1t in the treaty of Gmadsloupe,
Hidalgo, by which this eountry and the allegiance of its in-
"habitants were transferred to the United States.”

It was accordingly held that the inhabitants of the par-
tieular Pueblo in question had a title to their lands which could
not be interfered with by the United States. The main point of
the decision was hat the United States could not treat these peo-
ple as Indians or differsently from the other inhabitants or citi-
zens of Mexico, and that they were under the Treaty entitled to
similar rights, This is very fully shown in the learned opinion
of the Supreme Court of New Mexico in the case of United States

against Santisviwian and United States against Joseph, lst. New

Mexico Ebports, 592, This opinion was fully affirmed by the Su-

e e i
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preme Court of the United States. No ekecutiVe'of&arwggwsgéiiafw
governmental action could affect the status of thess ﬁbaple or al-~
ter their rights to their land., The treaty of Guadaloupe Hidalgo
provides for the protection of the rights of the inhabitants of
the c®ded country to their property. This ineluded the claims

of towns or Pueblos., In my opinion the government has no moms

N
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right to allot and partition the lands of the Mokils towns than
they have to do so with the lands belonging to any other towns am-

braced within the ceded territory. It is true the Supreme Court in

their opimion proceedsl to show that the lands bedonging to the
Thos Pueblo had been confirmed to it by an Aed of Congress., But g
in wégard to the questiﬁn wvhich I ﬁow present to you,"it eanrﬁa£;WM“M*T?
no diffeence so0 far as the position of the United.States is con-

cerned whether the Mokﬁs have 2 paper title to their land. mh;y

s8till hold them as they have held them from time immemorial in

full right of property and the fact that no patent may have issuenl

to them does not affect the question as to whether Congness intend-

e d that the allotment act should be applied to these peoples If

80 applicable then Congress has done what the Supreme Court has

declgred they had no right to do, that is, treat the Pusblo people |
as Indian tribes., The lands in question are occupied by the towns .

Spanish or Mexican occupation a#d never was regarded by those na-
tions as standing on the same footing as other Indian.claims, This
is a historical fact whiech the Courts have decid®d. The Pusblos

were incorporated into the mass of Mexican citizenship and were b

confirmmed in all their rights except those of independence., If it
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is determined that the rights of these people to their lands is

. simply an egquitable one this equitable right constitutes property
ané it devolves upon this govermment to protset it by the necess- %
ary formal aets, But the question as to the nature of the title f

PR L T et o i e

to their ian&é does not :govern the inquiry as to whsether the Nokis

ean be treated as other Indians to whom the géneral laws of Con-
gress are to be applied., This las£ question the Suprems Court has
.disposed of in the negative, and this.determines the power of the
Department in this ease to apply the allotment law. Tha question
of title can only propenly arise when the government assents gome
superior right to the land or such right is claimed by some one
under the government, It is not necessary thefe should be a grant
or concession in writing. It is sufficient if there is a right or

ti tle neeognized by the former government and such right or title

agt. on the.gensral law of the Jand. .A&.prewd

~laws of Mexico recognize and confirm the Mokis in all,théir rights

of ownership. The Act of Feb. 18th, 1891, (26th Stat. 794) pro-
vides for-ajlogp,gq§fgq aiyzﬁiﬁﬁgfgere%q'iribe or band of Indians
is located updn a reservation created for their use. This eannot |
be applied to the Pueblo people for they under the decisions of

the Court have not like other Indians the use merely, but have also
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plenary ownership of their lands which they have possessed for many o
centuries, Their status canmnot be affected as said by the Supreme o 1
Court by the fact that an agent had been appointted for them, nor

ought it to be controlled by the further faet that for some governw

3 r ‘\,,‘_', il

} Dapartment. I am informed that the allotments have been made withj_*
out the knowledge of the Mckis, who are totally unacquainted witA o
our language oOr our usages. Owing to this they have nottprcﬁas{ *;g

ed, but I do not think this any reason to prevent you from taking g' %i:
= B
?

familiar with them, They should be confirmed in their title to

3 their lands the same as the Pueblos of New Mexico, of which Tery

tory Arizona was a pawt when the comfirmations were made and it

greatly to be hoped that same mearns will be f@und of 4

e

by the action of the land affice if legislat ve

docamdd necessary.

Very respectfully,

\ RIBLITN PW
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