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Hon. H e r b e r t  B r o w n e l l ,  Jr.! 
Attorney  G e n e r a l  of the  U n i t e d  S t a t e s ,  
DeparQ,ment of J u s t i c e ,  
Washington, D. C, 

Sir :  

The Uni ted  S t a t e s  of America h a s  i n t e r v e n e d  i n  t h a t  
c e r t a i n  p r o c e e d i n g  i n  the  Supreme C o u r t  of t h e  Uni ted  S t a t e s  
e n t i t l e d -  s t a t e  o f - ~ r i z o n a  , ~ o r n p l a i n o r  , vs S t a t e  o f  C a l i f o r n i a ,  
et a 1  , Defendants .  U n i t e d  S t a t  es of America , I n t e r v e n e r ,  which 
b e a r s  Number 10, It a m e a r s  f r o m  t h e  P e t i t i o n  i n  I n t e r v e n t i o n  
t h a t  t h e  U n i t e d  s t a t e s * G e c n g n i z e s  t h a t  i t  h a s  c e r t a i n  o b l i g a -  
t i o n s  t o  t h e  I n d i a n s  and I n d i a n  T r i b e s ,  

Paragraph X I 1  of  t h e  P e t i t i o n  of I n t e r v e n t  i o n  summarizes  
t h e  i n t e r e s t s  of the U n i t e d  S t a t e s ,  and r e a d s  : 

"There f o l l o w s ,  i n  p a r a g r a p h s  X I I I  t h rough  XXX 
of t h i s  p l e a d i n g ,  a  d e s c r i p t i o n  of t h e  s p e c i f i c  
i n t e r e s t s  of t h e  U n i t e d  S t a t e s  of America i n  t he  
Colorado R i v e r  System and i n  t h e  r e s o l u t i o n  of t h e  
c o n t r o v e r s y  be tween the p l a i n t  i f f  a n d  the d e f e n d a n t s .  
These  i n t e . r e s t s  f a l l  i n t o  the f o l l o w i n g  m a i n  c a t e -  
g o r i e s  : 

"A. The T r e a t y  with Mexico (pa ragraph  X I I I ) .  

nB. C o n t r a c t s  f o r  t h e  d e l i v e r y  of impounded wa te r  
which  depend f o r  t h e i r  p roper  perf or-mance o n  t h e  mean- 
ing of the  C o l o r a d o  River Compact a n d  the B o u l d e r  
Canyon Pro j e c t  A c t  ( p a r a g r a p h s  XV t h r o u g h  XX) , 

l@C, The s t r u c t u r e s  and p r o  j e c t s  c o n s t r u c t e d  under  
or p u r s u a n t  t o  the Rec lamat ion  Aot o f  1902, or com- 
p a r a b l e  s t a t u t o r y  a u t h o r i t y  or? i n t e r n a t i o n a l  o b l i g a -  
t i o n s ,  and i n  w h i c h  the  U n i t e d  S t a t e s  has a p r e s e n t ,  
d i r e c t  i n t e r e s t  which w i l l  b e  a f f e c t e d  by t h e  r e s o -  
l u t i o n  of t h e  c o n t r o v e r s y  be tween the  p a r t i e s ,  These  
a r e  t h e  Boulder  Canyon P r o j e c t ,  Davis  Dam a n d  ap- 
pur t  e n a n t  s t r u c t u r e s ,  P a r k e r  Dam and a p p u r t e n a n t  
s t r u c t u r e s ,  t h e  Yuma P r o j e c t ,  i n c l u d i n g  Laguna Dam, 
the  G i l a  P r o j e c t ,  t h e  Yuma A u x i l i a r y  P r o j e c t ,  a n d  the  
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S a l t  River P r o j e c t  (paragraphs XIV, XYII, AXXIII, 
XXIV) . 

t'D. The c la ims  of  t h e  Indians and the Indians 
Tr ibes  (paragraphs XXV through XXVII) . 

"E. Other f e d e r a l  i n t e r e s t s ,  i n c l u d i n g  t h e  
genera t ion  of e l e c t r i c i t y ,  f l o o d  c o n t r o l  and 
n a ~ i g a t i o n  i n t e r e s t s  and pro jec ts ,  f i s h  and wild- 
l i f e  p ro jec t s ,  and the publ ic  lands  I n  that  a r e a  
(paragrsphs XXI, XXVIII and XXIX). 

nBecause of the adverse  c h a r a c t e r  of t h e  claims 
a s s e r t e d  by t h e  p a r t i e s  t o  t h i s  cause  and t h e i r  
d ivergent  c o n s t r u c t i o n  ol" t h e  fundamental laws upon 
which each p r e d i c a t e s  i t s  r e s ~ e c t i v e  claims.  t h e  
United s t a t e s  of America i s  i n  grave doubt i n  r e g a r d  
t o  i t s  r i g h t s  and ob l iga t ions  with r e s p e c t  t o  t h e  - - 
waters of the Colorado River Svs tem and cannot saf elv 
e x e r c i s e  i t s  r i g h t s ,  f u l f i l l  i t s  r e s p a n s i b i l i t i e s ,  o r  

erform i t s  d u t i e s ,  without  g r e a t  hazard  t o  i t s e l f  
ind  t o  t h e  p a r t i e s  themselves, i n  connect ion  with t h e  
foregoing  f i v e  c a t e g o r i e s  of i n t e r e s t s .  For t h e s e  
reasons,  it is impor tant  t o  t h e  United S t a t e s  t h a t  
the  c o n f l i c t s  between t h e  p a r t i e s  be  r e so lved  and 
t h a t  t h e  r i g h t s  and  i n t e r e s t s  of t h e  Uni ted  S t a t e s  
be p ro tec ted  i n  fhc c o u r s e  of t h a t  r e s o l u t i o n .  

It i s  apparent  from the foregoing  paragraph and more 
apparen t  from a f u l l  r ead ing  of t h e  p e t i t i o n  t h a t  t h e  United S t a t e s  
of America i t s e l f  h a s  c o n f l i c t s  of i n t e r e s t s .  The United S t a t e s  
has a f u r t h e r  c o n f l i c t  of i n t e r e s t  i n  that c la ims  of Indians  and 
I n d i a n  Tribes a r e  pending a g a i n s t  t h e  United S t a t e s  which might 
be favorably a f f e c t e d  i f  t h e  United. S t a t e s  f u l l y  and adequately 
r ep resen ted  Ind ian  i n t e r e s t s  i n  t h i s  case.  

Where a c o n f l i c t  a r i s e s  between t h e  r i g h t s  ( i n t e r e s t s )  of 
a benef ic i a ry  and o t h e r  i n t e r e s t s  represented  by t h e  f i d u c i a r y  o r  
a c o n f l i c t  a r i s e s  between t h e  r i g h t s  of t h e  b e n e f i c i a r y  and those  
of t h e  f iduc ia ry ,  t h e  f i d u c i a r y  has  no a l t e r n a t i v e  but t o  s e e  t h a t  
each b e n e f i c i a r y ' s  i n t e r e s t  is independently and f u l l y  represented  
s o  t h a t  t h e  b e n e f i c i a r y ' s  r i g h t s  or cla im of r i g h t s  i n  t h e i r  b e s t  
l i g h t  w i l l  be adequate ly  presented  t o  t h e  Court. We f e e l  that  t h e  
United S t a t e s  of America can do no l e s s  i n  t h e  p r e s e n t  Sunreme Court  
Proceeding, e s p e c i a l l y  a s  t c  t h e  c la ims of 1ndians  and ~ n h i a n  Tr ibes .  

I 

I 
I 

Questions a r i s i n g  f r o m  t h e  Treaty wi th  Mexico appear  t o  be  1 I* 

q u e s t i o n s  of l a w .  The b e n e f i c i a r i e s  and u l t i m a t e  r e a l  p a r t i e s  i n  1 \ 

i n t e r e s t  t o  t h e  o b l i g a t i o n s  plead under D and C and  t h e  "generat ion 
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of e l e c t r i c i t y "  i n  E, a r e  c e r t a i n l y  each f u l l y ,  adequate ly  and most 
vigorously represented  by and through other p a r t i e s  t o  t h e  cause. 
A s  t o  each of these ,  the United S t a t e s  s t ands  somewhat i n  t h e  p o s i t i o n  
of a s t  akeholder . Examination of  t h e  remaining i n t e r e s t s  summarized 
i n  E might d i s c l o s e  no c o n f l i c t  or  p o s s i b i l i t y  of c o n f l i c t  with 
claims o f  Indians and Indian  T r i b e s .  If c o n f l i c t  o r  p o s s i b i l i t y  of 
c o n f l i c t  was found t o  e x i s t ,  independent counsel  could be  designated 
f o r  t h e s e  o t h e r  i n t e r e s t s .  Th i s  would allow t h e  o f f i ce  of  t h e  Attorney 
General t o  r e p r e s e n t  c laims o f  Indians  and Indian  Tr ibes ,  f r e e  of any 
p o s s i b l e  c o n f l i c t  . The p o s s i b i l i t y  that  l i a b i l i t y  of t h e  United 
S t a t e s  might i n d i r e c t l y  r e s u l t  should not  d e t e r  f u l l  p resen ta t ion  
of Indian claims i n  t h i s  p r e s e n t  cause.  

Other p a r t i e s  t o  t h i s  cause,  except t h e  United S t a t e s  of 
America, have expended hundreds of thousands of d o l l a r s  i n  t h e  pre- 
p a r a t i o n  of each o f  t h e i r  cases  i n  o r d e r  t h a t  the  r i g h t s  and i n t e r e s t s  
of each might be f u l l y  and adequately presented t o  t h e  Court. A t  
t h e  p r e - t r i a l  hear ings  before t h e  Master, the United S t a t e s  was no t  
prepared and admit ted it was n o t  prepared t o  p resen t  any f a c t s  on 
behal f  of any of t h e  c o n f l i c t i n g  i n t e r e s t s  which it represen t s .  It 
was n o t  prepared and  admitted it was n o t  prepared even t o  s t a t e  t h e  
p ~ s i t i o n  that i t  would take as  t o  any of t h e s e  i n t e r e s t s ,  i nc lud ing  
Indian claims.  

The Department o f  J u s t i c e  f o r  many y e a r s  h a s  had one man , 

working on l e g a l  ques t ions  involv ing  water a n d  use of water  w i t h i n  
t h e  Colorado River System and t h e  necessary f a c t s  p e r t a i n i n g  t h e r e t o .  

. This  man h a s  been t r a n s f e r r e d  f rom this work and r e l i e v e d  of any 
r e s p o n s i b i l i t y  o r  r i g h t  in connection with t h i s  Supreme Court cause 
on t h e  eve of t r i a l ,  with n o  one  prepared t o  take  h i s  p lace .  Esch 
of t h e  p a r t i e s  i n  t h i s  cause,  except  t h e  United S t a t e s ,  i s  represented  
by w e l l  recognized water a t t o r n e y s .  The a t t o r n e y s  f o r  each of t h e  
p a r t i e s ,  engineers,  other e x p e r t s  and p r i v a t e  a t to rneys  r e p r e s e n t i n g  
subordina te  i n t e r e s t s  under each of t h e  p a r t i e s ,  except t h e  United 
S t a t e s ,  a r e  working a s  a  team w i t h  f u l l  and complete c o n s u l t a t i o n s  
and d i s c l o s u r e s  wikhin t h e  team. 

A l l  p r i v a t e  a t to rneys  f o r  Indian groups wi th in  t h e  Colorado 
River  Basin a r e  agreed t h a t  the  Ind ians '  c la ims of' r i g h t s  and i n t e r -  
e s t s  should be vigorously, f u l l y  and adequate ly  presented t o  %he 
Supreme C o ~ w t  i n  t h i s  cause.  These Indian groups have c o n s i s t e n t l y  
r eques ted  and recommended c o n s u l t a t i o n s  inc lud ing  Department of 
Jus t i ce ,  Department of t h e  I n t e r i o r ,  'and p r i v a t e  a t t o r n e y s  r ep re -  
s e n t i n g  Indian Tr ibes  o r  group:;. 

With t h e  advice  a n d  consent of a t t o r n e y s  r e p r e s e n t i n g  t h e  
Indians,  you, a s  Attorney General  o f  t h e  United S t a t e s ,  should employ 
o r  designate a t t o r n e y s  whose s o l e  d u t i e s  would be t o  m p r e s e n t  claims 
of r i g h t s  of  Indians  and Ind ian  Tr ibes  i n  t h i s  cause.  The one man 



i n  t h e  Department of J u s t i c e  who i s  prepared on t h e  f a c t s  and 
t h e  law should b e  inc luded a s  one of t h e s e  a t t o r n e y s .  Others  
des ignated  o r  employed should have recognized s t a t u r e  be fo re  t h e  
Supreme Court. Congress should be urged t o  a p p r o p r i a t e  immediately 
s u f f i c i e n t  funds t o  make such r e p r e s e n t a t i o n  e f f e c t i v e .  Such 
r e p r e s e n t a t i o n  should n o t  be s u b j e c t  t o  p o l i t i c a l  o r  economic 
pressure  from non-Indian i n t e r e s t s .  

The Ur t.ted S t a t e s  of America i s  severa l  y e a r s  l a t e  in 
prepar ing  t o  represent  adequately claims of Indians  i n  this  pro- 
ceeding, and each a d d i t i o n a l  d a y ' s  de lay  adverse ly  a f f e c t s  Indians 
wi th in  t h e  Colorado River  Basin. 

The United S t a t e s  Supreme Court always has and always w i l l  
cont inue t o  p ro tec t  human and proper ty  rights.  Yet, even the 
United S t a t e s  Supreme Court  cannot p r o t e c t  r i g h t s  u n l e s s  the  f a c t s  
a r e  presented  t o  t h e  Court .  

Monetary damages f o r  breach  of t r u s t ,  even i f  recoverable ,  
w i l l  no t  compensate f o r  l o s s  o f  Indian  water  rights. 

We a r e  n o t  here  r e p r e s e n t i n g  whether o r  n o t  India- . and  
Indian T r i b e s  wi th in  t h e  Colorado River  Basin a c t u a l l y  d o  have sub- 
s t a n t i a l  r i g h t s  t o  the  u s e  of any waters  of  t h e  Colorado System. 
We do say t h a t  their  c la ims  of rights should be f u l l y  p resen ted  t o  
t h e  Court f o r  i ts dec i s ion .  I n  the United S t a t e s ,  Indians ,  no  l e s s  
than o t h e r  Americans, should  be e n t i t l e d  t o  t h e i r  "day i n  Courtv.  
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cc: Senator  Carl Hayden 
Sena to r  Barry Goldwater 
Congressman John J. Rhodes 
Congressman S tewar t  L. Udall  
Hon. J. Lee Rankin c 
Hon. Clarence A .  Davis 
Hon. Wesley A .  DtEwart 
Hon. J. Reuel Armstrong 
Commissioner Glen L. Bmons 


