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UNITED STATES
~ DEPARTMENT OF THE IRTERICR
Offlce of the Solicitor

Waghing ton '

Feb, 12, 1941

VEMORANDUM for the
Commissioner of Indian Affairs.

The Indian Offloe has submitted for the sipgnature of the Seoretary
an order whioch would define within the Hopi Reeservation oreated by the
Executive order of Devemher 16, 1882, an area which is to be for the ex~
clusive use and ocoupancy of the Hopi Indians. This area is referred to
in this memorandum as the Hopl Unit. The remminder of the 1882 reservation
outsids the lopil Unit is to be for the exalusive use and oooupanoy of the
Navajo 1 .ians, It is proposed to accomplish this delimitation by fiat
of the Departmont without expression of assent on the part of the Indians
and without statutory authorizations The suthority which is relied upon
for this action is the wording of the Exacutive order of 1882 which ore-
ated the reservation for the Hopi Indians “and such other Indiasns as the
Secretary of the Interior may seo fit to settle thereon,”

I am returning this proposed order as I find it to be

1, Contrary to the prohibltions ageinst the oreation of
Indian rogervations without statutory authority, oone
tained in the sots of May 265, 1918 (40 Stat. 670, 23
Us 8¢ Co A, se0., 211), and March 3, 1927 (44 Stat.
1347, 25 U, S, C. A, 800, 398d);

2. In violation of the ri-hts of the Hopl Indians within
the 1882 reservation; and

3 Not in conformity with the provisions of the liopi
constitution approved December 19, 1936,

Beoause o the pravity of the practical problems involved, I am adding
to this statement certain suggestions for legal procedures whioh may he
useful in moeting. at lsast partially, the immediete problems,

1. Prohibitions of the 1918 and 1927 aots

The act of 1918 providess

"Seotion 211. Crestioa of Indian reservaticrne, No Indian
taservation shall be oreatsd, nor shall iny additions po made to one
heretofore oreated, within the limits of the States of New Moxioco and
Arigona, exoept by Aot of Congress,"

The rolovant provislon of the erat of 1927 $s contninod 4n section 4of
that eot end roads as followsr
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i ‘ﬁ "Changes in the bounderies of reservaticns created hy
Brxeoutiva order, proolamation, or otherwise for the use and
i . ngoupation of Indians shall not he mde exoept by Aot of
Congreast Frovided, That thia shall not apply to tewporsry
withdrawals by the Seoretary of the Interior."

i As the definition of an area for the use and ooosupation of & group of Indians .
{ is a dofinition of a reservation, thoss stmtutes prevent the proposed action by -
! the Departmont without legislature athority. ‘

&
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i An "Indian resorvation," aa recopnired in the 1927 aot, itself, mey be é
defined es an area sot apart hy the Government for the use and vecupation of

] Indians. United Statog v. MoCowan, 302 U, 8, 536. The rirht of use and . E

ocoupanoy ir the Indlanas title to land which tha creation of an Jndian reserve- s

i tion astahlishes or recornlizav, unless, as in rare ingtanccs, s dif‘orant title E

is spocified, Thia 18 true whathar the reservatiocn ig oreated hy troaty,

statuta, or Fxeoutivs order, Johnson v, VoIntosh, 8 Vheat, 643 Yltohell ve Unitod

; States, 9 Pate 711, 7453 !nited Statos ve Cook, 19 Walle 5911 Leoavan worth ate,

: ﬁ ﬁ. Coe v Uni’wd States, 92 U, 5. 733, 7423 Scneon Vation ve Christy, 162

! 7, G, 2ﬂ5, 288293 Dosoher ve Viethorbv, 95 U, S, 517, 5283 Annosoim ve Hitohoook,

X 185 U, 5, 873, 388 ot non.s Lone Wolf v, Hitoheook, 187 U, S, 6563; Jonos ve |

‘% Meohan, 175 U, S, 15 | Spaldinx v, Chandler, 160 U, S:. 394; Yol'adden v, Yduntain S

View Pine & W11, Co., 97 Fed. 670, 673; Gibson v. Anderson, 131 led. 39, 7]

n the 6 Yoladdan oago, supra, the court oxplained that the effeat of an Fxecutive %
3

order "was the semo as would have heon a treaty with the Indians for the same
purposa, and wag to exclude all lutrusion on the territory thus reserved hy
any and every person, other than the indians for whose Lenefit the roservoe
tion was made, for mining as vwll as othor purposes." fven a setting apart

f by the Sacratary of the Interior of lands for Indian wse amounted to the

‘ oroation of a reservation, as tho Saoretary vnsg deemod to be acting for the
President. United States ve Telker River Irripation Dist., 104 F. (2d) 334.
Since the of:ect of an order areating a roservation 1ig to rive the Indiana the
uase and ocsupanoy of ftha land, an order piving cortain Indiens the use and
sgoupanay of a designatod erea of land is, in effect, the creation of a reger-
vation, Thilas conalusion 45 true p fortierl whero tho offedt 15 to pive a taibe
of Indians an exclusive ripght of use and cooupancy in an area which wng part
of a largar area in which thoy hed the ripght of use and osoupancy in common
vith other Indians sattled thereon.

The 1927 act vmg passed ln order to make ocertain that the rights of
uge and occupanoy within the reservation oreated by the oxecutive branch of
the Goverumeont were the same as those recognized in the ocase of traaty or
atatutory resorvations, and particularly the right to roceive the prrocecds
from minerals within the reservation. The intent of +the act wvas to confirm
the opinion of the Attornay General in 1924 that the Indians of Fxeocutive Order
ragorvations had theo samo property riphts as the Indiens of other roservations
(34 Op. Atty, Gen, 181), That opinion of the Attorney Goneral left opon +the
quoation whether the President might abolish part of a regservation created
by hime It 48 olear that seotion 4 of the not, above quoted, was intonded to
sottle this question by providing that the Prosidont oould not alter the bounde
aries of roservations alroady oreated. It has 'oen suggested that section 4
was iptonded to relate simply to mdditions to Indian reservations, Wo euch
intent appoars in the legislative history of the aot, and if' such were the
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intont, the geotion would have been largsly wimeccusary in view of the aet
thon in oxintenre prohibiting tho withArawel of publie lands es an indlon
roservation exospt by act of Congress (act of Juno 30, 1918, 41 Giat, 34)e
Powever, regort ne~d not be had to tho legisletive higtory of ssotion 4 of
tho 1927 act, sinae there is no asbigulty in the preohibltion upon any type of
ektinro of the hmundarias of an Indisn ressrvation,

The proposed ordsr would not only ehanre the boundarios of tho 1882
regervetion hut woitld also, In offect, oreate & Hopl Fasarvati-n whare no
raservetion exolnsively for +the Topia Inad proviously existed, and would thun
violate tho prohihition 4n the 1918 aot againgt tha orentlon of any rororvoes
tlon within the limits of the Sinto of Arizona oxeopt by act of Conprase.

Thega statutory prahi*itionz vera apparontly rocognized by the Depertmont
in the pariod frem 1030 4o 1634 «den an sttompt was rande to ovwtain: prssage
of the Ham o houndery LA11 with & proviaslon ineluded to suthorlza the
Seascratary of the Intori.r to define a houndary botwen tha Navejo and Mapi
Indiens, This attoopt vas abtandousd and the Y11 waz finally prased contalining
A proviginn that nothihg in the aot would afi'act the status of the 1082
reservation, (Aot of June 14, 1634, 40 3imt, P40.) Too files of the Doparte
went show ihat this rasult oowur ed Lsosuse of the protuwsis coning from hoth
the ¥avale e Vopi Indlang., (Indian Office filos No, 30%.2 Ptz 1 and 2,
8970, 1930,)

2¢ _Ripghts of the Yop! Indians in the 1882 regarvation

The 1002 rasarvation wes orented for the use and oseupanoy of ths Hopi
Tndiang, topether with oush othar Tndiena s the Seoretery might satile
theraon, Although their rights were not evelusive, the ilopl Indians wore
thape rivam tha rixh4 of unn and oc~upanty throughout the 1882 rosorvation,
This right, ae praviously indiceted, g *he usual Indinn title to lands An
ordar Torbiddin: the Haend "ndieana Tron using and cocupying a portion of the
18R2 racnrvatinn would ba an alianation cf thair praperty rirht in: that
porticn of tha rasarmtinne Yo oltation of authority s nooosgary for the
fundn-ontn) statermant that tho Seoretary of the Interior is not privileged
to alinmoto Tmdlang lands without authorization from Congross, whether the
alienation is to other Indlans or to nmeIndionsse Tho privilege placed in
the Segratary of the Interior at the tims of the orestion of the 1882
regarvation to sottleo other Indiang within tho roserwve pormitted hin to allow
non=-tlopis within the rosorwtions The priviloge doos not oxtend to tho exclue
sion from the rogormition of +the lople thomsolvea.

There 18 ons oane whish statos that vhore, under an Exssutive order and
e statuto, tho Soorotary hap authority to settlo othar Indians upon & roserva-
tion orented for designated tribeg, the dosignnted tribes have only the
"right to reside” thargon and no definite title" to the lande Crow Hation v,
United Statas, 81 ate Clae 238, 278, Tho quastion before the court vAs not
the title of the Indianm to the land but the tribal rocogniticn pilven to the
River Crow Indians, <he onso aantaine no authority upholding the right of
the Soeraetary to remove f tribe irom o rogervation for whom the regsrvation
vag oronted, evon though the trite might have less than ordimary Indimn title
to the lande In the Crow onss, moreover, the Hivor Crows }wd voluntarily
ebandoned the regervation and olaimed no title thareto.
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Novavar, 4t hap baen tha settled opinion of the Nepartment rhat whewe
a2 statuts or Rxetutive ordey oronton a resexvation for a desimmated tribe
or t¥ibes, ennh tribas have the wonal Indlan title of use ond ocouponcy, oven
thonth tho fSearatary in prividesed to sottle further Indians wpon tha land,
There hava baen nt least 25 such Rtemtive orders and 6 such shatutes, many
of vhich relats to tridbas which nre now orpanized under the Indian Roorsaniza~
tion Act. In no onoe luwe thsoe txribea Lesn oonsidersd as havirng leca thun
thae umunl tridnl nronerty righte. “helr rights lave oven beer dernd to have
bogona exelunive vhers over a long »eriod of tims thero has hoon no astion
by tho Sparebnry to Introduce other Indimo 4nto the rogorvation., Heorands
of the Soligitor, Saptember 15 and Getober 29, 1936 (OGolorado Wiver Inddan
Trihea)s I do not maintedn that in this onte tho rights of tho lopis have
bosomn atelunsive righto sinne thars veore tavajos vnon the resorvation at the
tine the 1782 order wmo promigated, and Yavejon hove continusd within the
roservation in insreasing nmumbors,

Hr sonalusion on thin voint 4a that, hile the Beeretary may control
the gobttlament wpon tha ranarvation of tha Mrevajo Indians, he nay not dony
the nen and aompaney of any nart of the ressrvation to the Hopl Iadlans
without their voluntary notion, as mwh denial yonld bo an alienation of
thedy property boyoud the muthority of tha Jearatary,.

Je Hapd Congbitubion

At loant bhzrae provisione of the Hopd conatitution dor aotion by the
Davartnent to 1imit tho wia ond ocoprney of the lHopd Indiana to tho
proposed Topd it witheut tho assent of the Tonls. Artdeln I, dofining
tha furisdiotion of the Jlopd Tride, srovidos that the authorliy of the triba
ohall nover the Topd villeges Yand euch land an chall bdo detemnined by the
flopd Tridbal Council in agreomont with tho United 5taten Covarnment and tho
Yavajo Tribe," 'Thin provision was intended to -rovide, and olearly dosa
provide, for the defining of a Doundary to tho land of the Vopis by arrape
ment of nll yartien ooncorned. Article VI, seccedion 1{n) eabodlen tha Hro~
vielon in sootion 16 of the Indian Heorpamisation Act that organized teidas
may provent the disposition of btheiyr proparty without thoir consont. Article
VII places dn the Ropl Tribal Couneil suporvicion of faming and graztug won
the lands bayond the traditionnl elan and villsaze holdinge.

Avnilable Jwoeal Irooodurs

ks I have presented tho lagnl objestions to the mothod preposed by the
Indian Office to neot tha sarlous thrent to the wolfare of the Jopi Indians
from Invnjo eneroachmnent, I ahonld like to nrocosd vwith cortain constructive
sugrnations no to poosidle legal nrocedures avallable to mest the wramt
pro'blm.

> wirdpmtand that the problem 4o econonie snd poychological. e
incraaeing infiltmtion of the Mavajo Indinans Loming and grasing JAvoe
atook vithin the 1972 resorvation throatens to ahoks thae llopi acononmy,
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pariionlarly as the Hepie are turning more to the grasing of livestock

and the =y land in deteriorabing. Tedthoer Sribos 4s willing to nsres

t0 a rescorration boundary, The Jlopis believe that euch an agreenmend

world embarrase Sholy Sradftional claims $o large areans of lands Tho
Havaloo tAoh the priviloge of wtilising tho ontire 1882 rantevvation as far
ag poanitile. The cora of tho rmattor 4o lmnd use for farming end grasing,

I boliova 44 posaible to tako effective action to conbtrol farming rnd grosing
vithout defining a noparabe Mopl reservabion,

[PUOPRUPLAT

ITronosal, for xrosing sesracation

The Seoralaxy of the Interior hno the wdowbbed authority to regnlate
tho wsn of range Inad to protoct the land from wanto and to provent wnfnir
and unranannabla monopulisntion by individnnls. This muthority wrn antabliched
in thn Mavajo praszing cnses (United Stoten ve Hase, Ds G. Arizenn, unveported,
Dy Jo Fila Noe 90=-2-f=21e3). In 6o far aa the 1882 resarvation 1g coneownsd,
tho nowvor is aleo Dasod wpon siatutory exorossian In neation 5 of the Indian
Rooreandization Act, The prazent Navejo and Yopl graging repmlations (25 0FN
Pa 72) rogulete the numher of unlts wideh onch Lanily nay place upen bho
ranzo In the light of the onerying eopneldy of the range. To adninicter
theso ramlntions the Secvebtrry of the Intaior has astabliched grasing
. a3 striets baged upon the noelal nnd aconomic raquirements of the Indians,
o onn of vhish, Yoo 6, i desirmatod ar tho Vepl Nenervation for the pumponaes
o of graging adnintobration, 25 CFR gnoe T2,13(g)e Within thie Mopd srmcing
ranaryation the replntions are to bo exoonted 4n so far no thoy nro come
patidlo with the »nroviaiong of the lopd constitubion mnd in coonaration with
i the Hoptl “ridal Counoll (secte. T2.U, T2.6 snd 72.9).

1t wvomlad do posnidble for the Inddan Offins to show, I bollove, that 4t is
} nosganary for tho propor nrotestion of the rango from dostrwetion and for
the effective anforaanont of the ropulations thot Hops and Mavajo rrazing

be smerntod, Id Lo apnarent that the Hopi Trihal Counall aan contrel $to
own nenbars bobtor than 1% oan tha intmddlne Navajos who ore dnoient encmios.
Tio presonce of tho Navajos within the Hopi praming ddetrict i3 a daberrent
to construative notinon by tho Yopis to proteot the range. The frioction
babwoan tho two Sriben mmizan the anforeanont of the resvlntions Aifticuld,
If it can be ghown that chers fo w Jirech rolation botwoon the nrotostion of
tha land from imete and the coparation of tribal wse, sn amendnond ocan do
nade to the graxing regmlablons proaviding $h6 no Navaje ohall be issusd
permits vithin the Hopl grazing dictried and no Uopl chall Yo Lususd nermits
vithin Yhe ravainder of the 3852 rossevations 4 further emenduent misht Yo
included to enlarge Crezing Distriet Xoao 6 to includs all of the proposed
Hopd Undt, vhich 4n o Q4nhily lanvger sras.

R UVOUEIURIPY BIPU

The Topd conutdtnblion rosogniven tha reglatory powor of the Snuratary
ovar tha range land provided in seobion 6 of the Indian Reerzanizntion Aot.
However, ainao tho svmentod regulablon vonld not only romulats tho use of
the range hud wmld axelude lopds from the uee, for grosing purposes, of
the land onteids the Topi Unit, the repulations must heve the nsnent of the
tride. 'The distinetion batwnen the repwiation of a property right and the
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dondial of the nrersica of a property right agia basis of the affirmance or
daaffimanoe of the power of tho Seorotary is gppavent in the tw cases of
Unjtad Ztates v. Norm, gunra, ond lagon ve_Onme, 5 Ve (24) 2595 (D 0. We Do
Yofe, 1923), In the lattor cauh tho rojulations of tha desretary vhion

Ganted finhing privilegoes to tribal membora without the sonoemt of the txdbo
wors hold invalid,

It in poosidle that tho assent of tho Hople will bo obtadned 42 threo
considerntions are kzopt 4n mindt

(1) The reqlations dnpn not oreata o roservation bowndayy, cince
the Mopin wordd romiin entitled to all boneflelal wwa, inolwidngs the right
to any proesede, within tho rencindor of tho 1882 seservaticn.

(?) Tho rasulations would be to the practiual adwvantasge of the flople
since thoy would spparently obindn grecier grawing areas than they have the
affeobtive woe of nt prosent, '

{3) A formal soreammont or the signing of 6 dosument by the Hopd Trihal
Counail is not nosonpary if thoy ara rolusiant Lo toke such pesitive notion,
I€ the tribal couneil will angist in the excoubion of ths remlati one threugh
the Lecuance of nermito vithin tho Yopd Unit mnd 4n guch other ways as nay

be approprinto, tholr moquiaenconne will ba ouffiolently demonsbratod,

If tha vighta of the opds nre tlmo resommizod, 1 8on no odjestion ta
the Tiavaje sunovintendent ioswing prosing oemita to Mavajes sdthin the
remoinoar of the 1807 ronervation mwndar tho outhority of tho Seoretary Q0
robile nondiopds vAthin the rasorve,

Fapmine Serrormbion

Az thara nre gomo lavajou farming within tho Jopd Unit vbho may renain
there in mmite of tho foot that thoy can no lenzer grase thelr livestod:,
and as Sheir wrononsoe wovll Vo n continulng oouveo of frictlon Becauwso of
tha need of tho Yopio for additlonal sgwlculturad land, 4% would bo poseible
for the Seeratnry of the Intordor to use hio authority over the sottlonent
of noneliopds within tho vesorve Yo reaove those MNavajo fammors from the Hepd
tnd . Howavar, no these Jaming setdtlenonto vore nade with theo lnowlodsze of
the admintotrative officers of tho Dopnrtnont, the investment of tho Havajon
shouwld ba remmaeted, oithar by aselcting them in resettiing clusvhare on land
of ogual velue or by providing ather gompansation.

The Searetory does not haveo the powsr to remove tho Nopl farmors vho ey
be locatod mielde the Hopl Undt but vdkthin tho 1882 regsowvation In view of
the uso end cgeupanay righie of the Nopin in thad areae Thara nre no {ate
ing ramlations adopbed wder section § of the Indinn Reorgerization Act,
and 47 thera ware, rad these wero aasonbed $o by the Hopds, 3% would probebly
bo morn d1ffieult %o relnte anll arosion preveation thrcueh the acontiol of
faming practican to the sgparation of the tridbos than 4in tha cnue of

Greainy remmlations Jowever, 44 io voasible thnt the Hopio outside the
Hopd nit could be ettracied into the Unid by nsalstaneo in rosobtlenent,
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I£ adjuatment in the use for faming and grazing purposes of the 1852
rasarvation 48 offected in gome aush way as I have ontlined, and if this
adjustment nroves to de to the goneral satisfastion of both tribes, it 49
pouesible that agreament iy then bo obtainod from the two trides for
legislativa astion to define a resarvation boundary,

(Sizned) lMNathan R, Margold

Soldcttor

Attachnent
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