
4168 - e t  seq., provide t h a t  t h e  cormon l a w  d o c t r i n e  of, ripari- 

an &tor rights shall not b e  opera t ive  i n  Arizona bu t  tkat 

r i g h t s  t o  the  unappropriated watere  may b e  acquired through ap- 

p r o p r i a t i o n .  P rov i s ion  i e  made for t h e  pos t ing  and f i l i n g  of 

w r i t t e n  no t i ce8  of appropr ia t ion .  

Although I have been unable t o  f i n d  any repor ted  cas 

i n  Arizona upon the  ques t ion ,  it seems c l e a r  t h a t ,  a8 i s  t h e  

c a m  i n  o t h e r  western s tate; ,  a water r i g h t  may b e  acquired 

by a completed a c t u a l  d ive r s ion  f o r  a b e n e f i c i a l  purpose with- 

out  fo l lowing t h e  s t a t u t e  which provides f o r  t h e  post ing and 

f i l i n g  of a w r i t t e n  n o t i c e ,  the only d i f fe rence  being that 

where w r i t t e n  n o t i c e  i s  posted and  f i l e &  t h e  appropr ia to r  may 

c la im the b e n e f i t  of t h e  d o c t r l n s  of r e l a t ion ,  while i n  t h e  case 

of a c t u a l  d i v e r s i o n  t h e  r i g h t  is acqui red  only by actual construc-  

t i o n  of t h e  d i v e r s i o n  works rmi t h e  a p p l i c a t i o n  of tili: w a t e r  

t o  the  lands i r r i g z t e d ,  This has been t h e  ho ld ing  of  t h e  c o u r t s  

i n  Colorado, Idaho, Nevada, U t a h ,  Washington, Wyorning, and 

i n  ~ a l i f o r n i a .  

I ,  t h e r e f o r e ,  conclude that i f  M r .  Hubbell cons t ruc ted  

a n  i r r i g a t i o n  d i t c h  and conveyed t h e r e i n  unappropriated w a t e r  

f o r  t h e  i r r i g a t i o n  of his  1 8  a c r e s  o f  l a n d ,  h e  a c q ~ i r e d  a valid 

water  r i g h t .  

It would appear f r o m  t h e  somewhat vague notaPes a t tach-  

ed to the r ecord  i n  t h e  I n d i a n  O f f i c e  %?st c',uring the l a s t  season 



o r  two ti;e d i t c h  has becorne ou t  of' r e p a i r  and possibly has not 

conveyed water t o  Hubl>el l ts  land .  M r .  Abbo t t  ntates that t h r e e  

y e a r s .  ago t h e  d i t c h  was i n  good cond i t ion  and he s a w  a l f a l f a  

growing on t h e  l and  as a r e s u l t  of i r r i g a t i o n .  

So far a6 I can f ind  t h e r e  is no Arizona law which 

spec i f i ee  a t i m e  after. w h i c h . t h e  r i g h t  t o  water  may be lost by 

non-use. Undpr t h e  general rule of water  rvights, as l a i d  down 

by Wiel,  it mould seem thet it c e r t a i n l y  would not be f o r f e i t e d  

under t h r e e  y e a r s ,  and I do not  b e l i e v e  it would be  f o r f e i t e d  

even under  those cond i t ions  i f  the  owner were a s s e r t i n g  his 

claim t o  t h e  water i n  some p o s i t i v e  manner. I n  this  case Mr. 

Hubbel l  hao been d i l i g e n t  i n  endeavoring t o  n e g o t i a t e  with t he  

Indian  Service  f o r  t h e j o i n t  use of  the  d i t c h ,  and t h e  1r.dia.n 

o f f i c i a l s  f u r t h e r  s t a t e  that no one e l s e  is  & i n C  the w a t e r  

o r  i n  p o s i t i o n  ';o a c q u i r e  t i t l e  t h e r e t o  by adverse possession. 

This v i e w  seems- t o  be  aupportcd hy t h e  f a c t  that all the land 

at t h i s  poin t  is reserved To:: t h e  Navajoes, excep t  Xr, Bubbe l l ' 8  
-&/r ' :  

160 acres and a &* t r a c t  included i n  a mission e t a t i o n .  

I a m  not s a t i s f i e d  with t h e  manner i n  which t h e  case  

i s  presented by the  Ind ian  Off ice .  There i s  n o d e f i n i t e  and 

complete d e s c r i p t i o n  of t h e  cana l  o r  o f  i t s  value. It  appears, 

however, from Mr. Abbott.st s ta tement ,  based on r e p o r t  f rc r r  super- 

i ~ t e n d e n t  Robinson, t h e  p o r t i o n  of the d i t c h  ir, quest ion 

c o s t  M r .  Iiubbell $6000 arid t h a t  $1800 would p u t  it i n  p e r f e c t  

r e p a i r ,  which MO uld seefil t o  l e a v e  a va lue  i n  t h e  e x i s t i n g  strut- 



turea of something over $4000. If the United S t a t e s  were 

ae l l ing  a water right to Xr. Xubbell for 160 acres of land, it 

might poseibly be worth more than $4000, but it would seem that 

we are simply recognizing his exteting right to the water, and 

in view thereof and i n  consideration of hie turning over a ditch 

worth $4000, permitting him to join with the Indian8 and eecure 

the benefit40f the storage to be secured by the construction 

of a reservoir. 

From the  standpoint of the maintenance and operation 

and t o  avoid a, possible controverey with Hubbell, 1% would 

seem t~ me that an arrangement,, whereby a l l  interests should be 

pooled in common and the water stored in a single reservoir 

and transmitted through a e i n g l o  canal, t o  all land8 Involved, 

would be advantageous. 

Respectfully, - 


