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23 Ind. C1. 

I .  This  conso l ida t ed  c a s e  involves  t h e  overlapping a b o r i g i n a l  t i t l e  
. . 

I claims of t h e  Hopi Tr ibe ,  t h e  p l a i n t i f f  i n  bocket No. 196, and the  

I 

. -- Navajo Tr ibe  o f  Indians ,  t he  p l a i n t i f f  i n  Docket No. 229, t o  a l a r g e  i 
1 t r a c t  of land i n  no r theas t e rn  Arizona and southern  Utah. 
I : r  

The Hopi p l a i n t i f f  contends t h a t ,  fol lowing t h e  a t tachment  of 

American sove re ign ty  over t he  a r e a  i n  s u i t  i n  1848 by v i r t u e  of  t he  

by s t e p  of a l l  i t s  .abor ig ina l  l ands  wi thout  t he  payment of any cornpen- 

s a t i o n .  Recovery i s  sought under Sec t ion  ( 2 ) ( 4 )  of t h e  Ind ian  Claims 

by v i r t u e  of t h e  Navajo Trea ty  of J u l y  1, 1868 (15 S t a t .  667) t he  

Navajo T r i b e  ceded t o  t he  United S t a t e s  i t s  a b o r i g i n a l  r i g h t s  t o  t he  . 
Hopi-Navajo claimed a r e a  f o r  a n  unconscionable c o n s i d e r a t i o n  f o r  which 

a d d i t i o n a l  compensation is sought  under Sec. 2(3) of  t h e  Act. The 
J 

con te s t ed  a r e a  i n  t h i s  law s u i t  r e p r e s e n t s  t he  t o t a l i t y  o f  Hopi abor ig ina l  

land claims i n  Docket No. 196, which a r e a  i s  loca t ed  w i t h i n  and c o n s i s t s  o: 

about one - th i rd  of a  much l a r g e r  a r e a  t h a t  i s  t h e  s u b j e c t  m a t t e r  of t he  

The Hopi o r  "Moqui" Ind ians  belong t o  t h e  Pueblo c u l t u r e ,  speak 

a Shoshonean d i a l e c t ,  and a r e  one. of t h e  few American I n d i a n  t r i b e s  

o r i g i n s  a r e  l o s t  i n  a n t i q u i t y ,  and t h e i r  f i r s t  recorded c o n t a c t  wi th  the  

wh i t e  man occurred  i n  1541, when a Spanish detachment s t a t i o n e d  a t  
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Zuni e a s t  of t h e  Hopi Tr ibe  was s e n t  by Coronado t o  v i s i t  t h e  province  

of Tusayan a s  t h e  Hopi count ry  was r e f e r r e d  t o .  Upon t h e i r  a r r i v a l  

t h e  Spaniards found t h e  Hopis gathered i n  permanent v i l l a g e s  on t h r e e  

p r i n c i p a l  mesa tops.  These Hopi mesas a r e  s i t u a t e d  i n  t h e  c e n t e r  of  

t h e  over lap  a r e a ,  and extend upward s i x  hundred f e e t  above t h e  surround- 

i n g  v a l l e y s  and range lands.  Throughout t h e  per iod  of Spanish r u l e  

over  t h e  southwestern p a r t  of  t h e  country,  t h e  Mexican pe r iod  (1821- 

1848),  and even a f t e r  American sovere ignty  a t t ached  under t h e  p rov i s ions  

of  t h e  1848 Trea ty  o f  Guadalupe Hidalgo, t h e  Hopi Ind ians  have been 

p i c t u r e d  a s  a  r e l a t i v e l y  i n o f f e n s i v e  and t imid  people ,  l i v i n g  i n  s i x  

o r  seven permanent v i l l a g e  sites on t h e  Pueblo mesas i n  t h e  h e a r t  of 

t h e i r  country. The i r  a g r i c u l t u r a l  subs i s t ence  was supplemented by 

c a t t l e  and sheep r a i s i n g  i n  t h e  nearby v a l l e y s ,  w i th  some hunt ing  and - 
food ga the r ing  i n  t h e  o u t e r  o r  p e r i p h e r a l  a r e a s  away from t h e  v i l l a g e  

sites. While t h e  Hopi were a  r e l i g i o u s  t r i b e ,  they  r e s i s t e d  t o  a  

: marked degree t h e  e f f o r t s  of  t h e  Spanish m i s s i o n a r i e s  t o  conver t  them 

Hopis had numerous e a g l e  s h r i n e s  which they v i s i t e d  p e r i o d i c a l l y .  

sites, some be ing  l o c a t e d  as f a r  w e s t  a s  t h e  San Franc isco  Mountains 

t he  o u t l y i n g  s h r i n e  areas were a l s o  v i s i t e d  by t h e  Navajo, Zunis,  Acomas 

. . 

- - -  - - - -  

HP014941



i i and o t h e r  Pueblo and Apache groups. Many of the  Hopi s h r i n e s  had :I ! i 
I 

: i  , b e e n  abandoned some years  p r i o r  t o  t h e  time American sovere ignty  

' 3  i 
a t t ached  i n  1848. 1.1 

The United S t a t e s  o f f i c i a l s  had but  l i t t l e  c o n t a c t  w i th  Hopi 

Indians  dur ing  t h e  e a r l y  yea r s  of  American sovere ignty  over  t h e  New 

Mexico T e r r i t o r y .  The Hopis, who numbered about 2,500 s o u l s ,  were 

then  l i v i n g  i n  seven v i l l a g e s ;  namely, Walpi, Sichomovi and Hano on 

t h e  F i r s t  Mesa; Mishovgnovi, Shungopovi and Shipaulovi  on Second 

Mesa; and O r a i b i  on Third Mesa. What contac t  t h e r e  was u s u a l l y  

r e s u l t e d  from Hopi complaints of Navajo r a i d i n g ,  an  a c t i v i t y  which 

t h e  Navajo had r e g u l a r l y  pursued during both t h e  Spanish and Mexican 

per iods  of  sovere ignty .  

The Navajos f i r s t  en tered  t h e  southwestern p a r t  of  t h e  United 

S t a t e s  sometime between 1300 t o  1500 A.D. They a r e  a branch of t h e  

Athapaskan people who apparently,+migrated i n t o  t h e  southwestern p a r t  
. . 
of  t h e  United S t a t e s  from Canada. With t h e  Apaches t h e  Navajos make 

up one l i n g u i s t i c  group who were f i r s t  contacted by the '  Spanish south 

of t h e  San Juan River  e a r l y  i n  t h e  seventeenth century .  

The Spanish had found t h e  Navajos t o  be  an  aggres s ive  people who 

shunned at tachment  t o  permanent v i l l a g e  s i t e s .  , They moved about a 

I/ By 1848 t h e  Hopi had abandoned t h e  Navajo Mountain s h r i n e  on - 
t h e  no r the rn  boundary of t h e  over lap  a r e a ,  and t h e  San Francisco 
Mountain and Chevelon Creek s h r i n e s  west and sou th  df t h e  
claimed area .  
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I g r e a t  dea l  ga the r ing  food and hunt ing where t h e  oppor tuni ty  a v a i l e d  

' I i t s e l f .  During t h e  Spanish e r a ,  the  Navajos acqui red  ho r ses  and sheep. 

I I   he horses  provided them wi th  even more mob i l i t y ,  and a s  t h e  Navajo 

I popula t ion  increased  t h e i r  t e r r i t o r i a l  demands l i kewise  increased .  

I It was i n e v i t a b l e  t h a t  t h e r e  would soon be c o n f l i c t  between t h e  w a r l i k e  

Navajos, the  neighboring Indian  t r i b e s  and t h e  Spanish a u t h o r i t i e s .  

His tory  has shown t h a t  Navajo t e r r i t o r i a l  expansion was i n  a  

wes t e r ly  d i r e c t i o n .  The Utes t o  t h e  no r th  and Apaches t o  t h e  south  

contained Navajo t r i b a l  movement i n  t hose  d i r e c t i o n s ,  whi le  t h e  Spanish 

and Pueblo Indian  s e t t l e m e n t s  t o  t h e  e a s t  near  t h e  Rio Grande River  

proved t o  be a  formidable b a r r i e r  t o  any eastward Navajo expansion. 

I n  1848 t h e  h e a r t  of  t he  Navajo country l a y  e a s t  of t he  l a n d s  i n  

s u i t  being g e n e r a l l y  i d e n t i f i e d  a s  t h a t  a r e a  i n  nor thwes tern  New Mexico 

and n o ~ t h e a s t e r n  Arizona i n  t h e  v i c i n i t y  of t h e  San Juan River  and i t s  

t r i b u t a r y  s t reams west o f  the  Rio Grande, and inc lud ing  Blanco Canyon, 

Canyon d e  Chel ly ,  and t h e  Tunicha Mountains. By 1854 t h e  Navajo T r i b e  

numbered 8,000 t o  10,000 Ind ians  who could be  found a s  f a r  south  and 

southwest i n  New Mexico and Arizona as t he  35" p a r a l l e l  of  n o r t h  

l a t i t u d e  j u s t  o u t s i d e  t h e  ove r l ap  a rea .  

For a l l  i n t e n t s  and purposes t he  United S t a t e s  o f f i c i a l s  i n h e r i t e d  

t h e  Navajo s i t u a t i o n  t h a t  had plagued t h e  p r i o r  Spanish and Mexican 

a u t h o r i t i e s  f o r  years .  There was cons t an t  turmoil  and warfare  between 

t h e  Navajos, t h e  New Mexican settlers and t h e  ne ighbor ing  t r i b e s .  It 

was a per iod  when t h e  Hopis t o  t h e  west were beginning t o  f e e l  t h e  
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mounting p res su re  from t h e  Navajos. A t r e a t y  of peace concluded wi th  

I 
t h e  Navajo Tr ibe  i n  1849 had f a i l e d  t o  stem Navajo r a i d i n g  a c t i v i t y .  

I n  a n  at tempt t o  check f u r t h e r  Navajo encroachments For t  Defiance had 

been e s t ab l i shed  i n  1851 i n  Arizona a t  a p o i n t  j u s t  west of  t h e  p resen t  

New Mexico-Arizona boundary l i n e .  

I n  1855 Governor David Merriwether sought by t r e a t y  t o  e s t a b l i s h  

a Navajo r e se rva t ion .  The western boundary of t h e  proposed new 

r e s e r v a t i o n  was descr ibed  a s  a l i n e  running nor th  and south  i n  Arizona, 

between the  confluence of t h e  San Juan River  and t h e  Rio d e  Chel ly  and the 

confluence of t he  Zuni River  and the  L i t t l e  Colorado River .  This  western 

boundary, a s  drawn, i s  s i t u a t e d  approximately 20 m i l e s  e a s t  of t h e  

n e a r e s t  Hopi v i l l a g e s  and wi th in  the  e a s t e r n  boundary of t he  l ands  i n  

s u i t .  As such i t  r ep resen t s  a compromise of  what was be l ieved  t o  be the !I 
wes tern  l i m i t s  of Navajo country a s  gleaned from e a r l i e r  maps and o ther  

informat ion  then a v a i l a b l e .  Due t o  a n  unfavorable Committee r e p o r t  the 

.=proposed 1855 Trea ty  was never  p t i f i e d  by the  United S t a t e s  Senate.  

Trouble wi th  the  Navajos continued through t h e  1850 ' s  and i n t o  the  

1860's .  I n  1863 t h e  m i l i t a r y  a u t h o r i t i e s  conceived t h e  i d e a  of removing 

a l l  Navajos and r e l o c a t i n g  them e a s t  of t h e  ~ i o  Grande River  on the  

Pecos River  a t  t h e  Bosque Redondo i n  New Mexico. Colonel K i t  

Carson was placed i n  charge of f i e l d  opera t ions .  By A p r i l  o f  1864 several . 

thousand Navajo Indians  had been rounded up and i n t e r n e d  a t  For t  Sumner i 
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I Carson 's  t r oope r s  by s c a t t e r i n g  t o  t h e  winds and moving i n t o  remote 

I a r e a s  where they  had never  been seen  before .  

Faced wi th  t he  enormous problem of c a r i n g  f o r  thousands o f  d i s -  

s a t i s f i e d  Navajos i n t e rned  a t  Fo r t  Sumner, t h e  United S t a t e s  a u t h o r i t i e s  

decided t h s t  a  permanent Navajo r e s e r v a t i o n  should be e s t a b l i s h e d ,  

one t h a t  would e s s e n t i a l l y  embrace t h e  l i m i t s  of  l ands  t r a d i t i o n a l l y  

a s s o c i a t e d  wi th  t h e  Navajo Tribe.  On June 1, 1868, t h e  United S t a t e s  

en te red  i n t o  a t r e a t y  with t h e  Navajos a t  Fo r t  Sumner under t h e  terms of 

which the  Navajo T r i b e  was gran ted  a  s i z e a b l e  r e s e r v a t i o n  l y i n g  e a s t  of 

and ad j acen t  t o  t h e  l ands  i n  s u i t .  I n  exchange f o r  t h i s  new r e s e r v a t i o n  

the  Navajo T r i b e  agreed t o  r e l i n q u i s h  a l l  occupancy r i g h t s  t o  l ands  

s i t u a t e d  o u t s i d e  of  t h e  r e s e r v a t i o n  except  t h e  l i m i t e d  r i g h t  t o  hunt on 

2 / 
unoccupied l a n d s  cont iguous t h e r e t o .  - Within a  s h o r t  p e r i o d  those  

.. 
Navajo Ind i ans  i n t e r n e d  a t  F o r t  Sumner were r e l ea sed  and moved t o  t h e  

newly e s t a b l i s h e d  r e s e r v a t i o n .  Es t imates  of  t h e  o v e r a l l  Navajo 

popula t ion  i n  1868 p l a c e  t he  f i g u r e  a t  twelve t o  t h i r t e e n  thousand 

Ind ians .  

An 1878 Execut ive  Order r e e s t a b l i s h e d  t h e  wes te rn  boundary of  t h e  

1868 Navajo Rese rva t ion  f u r t h e r  wes t  a t  t h e  110" West Longi tude,  and a n  

1880 Execut ive Order added more land t o  t h e  southwest p a r t  o f  t h e  

r e se rva t ion .  As en l a rged  the  1868 Navajo Reserva t ion  amounted t o  

roughly e i g h t  m i l l i o n  a c r e s .  Despi te  t h e  v a s t  s i z e  of  t h i s  r e s e r v a t i o n  

2 1  15  S t a t .  667. - 
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2 3  Ind. C 1 .  Corn. 227 284 'I 
many Navajos ignored i t s  boundaries and noved westward encroaching 

more and more upon l ands  considered t o  ha re  belonged t o  Hopi Ind ians .  

The Indian  agen t s  i n  res idence  near  t he  Hopi v i l l a g e s  began t o  r e l a y  

t o  t h e i r  s u p e r i o r s  i n  Washington an  i n c r e a s i : ?  ,umber of Hopi com- 

p l a i n t s  concerning Navajo encroachments on H o ~ i .  i ands .  

BY 1876 i t  had been recommended t h a t  t h e  Ii )p i  Ind ians  be  g iven  a 

r e s e r v a t i o n  t o  p r o t e c t  them a g a i n s t  Navajo t r e s p ~ s s ~ s  and w h i t e  i n t e r -  

meddlers. Nothing came of  t h i s  o r  subsequent p r o p - s a l s  u n t i l  ~ e c e m b e r  

16, 1882, when P r e s i d e n t  Arthur ,  a c t i n g  upon t h e  r e c . m : e n d a t i o n s  of  

Agent J.  H. Fleming, i s sued  an  Executive Order s e t t i c ,  L:> by metes 

and bounds a new Ind ian  r e s e r v a t i o n  of roughly 2-112 m l ' l i a n  a c r e s  

f o r  t he  immediate b e n e f i t  of t he  Hopis ". . . and such c he r  I n d i a n s  11 
a s  t h e  Secre ta ry  o f  I n t e r i o r  may s e e  f i t  t o  s e t t l e  thereor " (I Kappler 

805) This new Execut ive Order Reservat ion r e s t s  i n  t h e  cer. e r  of t h e  

over lap  a r e a  and a b u t s  t he  Navajo Reserva t ion  on t h e  west ,  t i  e common 

b d n d a r y  l i n e  being t h e  110' of ~ e ' g t  Longitude. A s  es tab l i she : '  t h e  ! 

1882 Reservat ion c o n t a i n s  w i t h i n  i t s  boundaries  a l l  of t h e  Hopi > e i -  
I 
1 

manent v i l l a g e s ,  t h e  agency bu i ld ings  a t  Keams Canyon, and what Agent I 

9 

Fleming considered t o  be  s u f f i c i e n t  land t o  meet t h e  needs of t h e  i 

Hopi popula t ion  which then  numbered about  1800 ~ n d i a n s .  I n  a d d i t i o n  
1 
I 

t o  t h e  ~ o ~ i s ,  t h e r e  were approximately 300 Navajo Ind ians  l i v i n g  i n  

t h e  Executive Order Reserva t ion  a s  of 1882. 

I n  t h e  Commission's judgment t h e  formal i s suances  of  t h e  December 

1 
j 

16, 1882 P r e s i d e n t i a l  Order e f f e c t i v e l y  terminated and pu t  t o  r e s t  
t 

j; 
! 

i 
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t h l  .. '.....;-: % .  - ;l- l_-'.,-'..,r:: Icnr! ar..?.? c3ntcntle:I f o r  by tt,e I l o p i  i:lai.:i';iff. 

i 3 
,.. a;,!i t::-s" d i s t : . ; , ' :  st-::- f - ,c 3:cas. P i y s t  of a l l  
& +  the r z c ~ z d  c l e a r l y  
,,;$ 
, :! - r 
'., 
.,Y c:~;;c~~l-;s a lo::;; ciiac iio?:L c~J::.. : - ) ~ . i n ? . ~ c  o f  r:al;,- s l i r i r , ~  a r e a s  as 
::; 

. . , ,;,;: . . . .  . 
. .. a&:,::. :.:;l.e --a t o  .:i: ti:-.?. 2!i!;sicn? ctbci2doi::.;ieni: c;f s'rlrines, r i l e  Hopi plaintiff 

% 
:% fnr;%;!r; t k a t  l!l:;;i Lntiiarr prc:;onre i s  unncccssary to susca ir ,  ot lncrship  
;Y .- . . - -- - -- . . 

, . . . --- - - -- . .. . _ . . . . - . ..- 
r;3' 2, i.?., *fi,? 

. - ,. & _ . . . _ _ - . . c IR t_till% ~ ~ 1 3 i r c k i 0 1 1  t ! m E  Hopi Ind i an  q a n t  J ,  H. FlaniFng in 
g j . ~ e ! a p  ss iihe Xzdia~;  C91rifi181118n8r R2'2ca on neeamber 4,  2093, 
5 i id i so tad  shrt boundazi&o b f  eha yrbpoosd rich W6pi #&a6pvuEibfl 
crnbraccl s u f f i c i e n t  land for cheaf aGr i ru i rura l  and p,thijLAij p i i i # B O B O i  
Hcnling v. Jor.i?s, 210 F. S u p p , '  1.25 (1962) afs 373 V t g r  956 ,  ~ ~ f i k  f i r  78; 

.4 
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, ,  I 

I i f  ' .  

t 0 8 

: ! 
r i g h t s  t o  t h e i r  sacred  p l aces  as long  a s  s p i r i t u a l  a t tachment  o r  

r appor t  i s  sus t a ined .  However, even i f  we were t o  accep t  Hopi 

I 
I s p i r i t u a l  a t t a c h m e n t ' a s  a n  i n d i c i a  o f  a b o r i g i n a l  ownership, t h e  Hopis 
! 

I i n  our  judgment have f a i l e d  t o  meet t h e  e v i d e n t i a r y  burden of  showing 

j 
continuous and exc lus ive  use  of  t h e i r  ou t ly ing  and remote s h r i n e  a rea .  

i 
The Confederated Tr ibes  of t h e  Warm Spr ings  Reservat ion of  Oregon v .  i 

i 
United S t a t e s ,  177 Ct. C1. 184 (1966), The Sac and Fox T r i b e  of Indians  

1 of Oklahoma, e t  a l . ,  v. United S t a t e s ,  161 C t .  C1. 189, 315 F. 2d 

896 (1963), c e r t .  denied ,  350 U.S. 848. I n  f a c t  t h e  a r chaeo log ica l  
I I 

evidence of  record  p o i n t s  t o  t h e  presence of many abandoned Navajo I 
s i t e s  throughout  t h e  per imeter  of  t h e  s u b j e c t  t r a c t  a l t hough  t h e  

111 r 
a c t u a l  use d a t e s  of  m n y  of  t h e s e  si tes a r e  s t r i c t l y  c o n j e c t u r a l .  I 

The Commission i s  of t h e  opin ion  t h a t  a s  of December 16 ,  1882, .. I 
when t h e  P r e s i d e n t i a l  Order was i s sued  s e t t i n g  up t h e  1832 Executive I 
Orger Reserva t ion ,  t h e  Hopi T r i b e b e l d  t h e  Ind ian  t i t l e  'only t o  those  I 
l ands  wi th in .  t h e  ove r l ap  a r e a  as desc r ibed  i n  t h e  ~ o m m f s s i o n ' s  Finding 

No. 20. The C - m i s s i o n  f u r t h e r  concludes t h a t  t h e  i s suance  of  t h e  

December 16 ,  1882,' p r e s i d e n t l a 1  Order s e t t i n g  up t h e  Execut ive  Order 

Reserva t ion  for t h e  b e n e f i t  o f  t h e  Hopi T r ibe ,  and f o r  such  Ind ians  . , 

as t h e  S e c r e t a r y  o f  I n t e r i o r  might s e e  f i t  t o  s e t t l e  thereon ,  had t h e  
. . 

e f f e c t  of  ex t ingu i sh ing ,  wi thout  t h e  payment of  any compensa t ion ,  t h e  

Hopi Ind ian  ' t i t l e  t o  a l l  those  l ands  desc r ibed  i n  t h e  C o d i s s i o n ' s  
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Finding No. 20 ly ing  ou t s ide  the  boundaries of the  1882 Executive - 
Order Reservation. 

Following the  i ssuance  of the 1882 P r e s i d e n t i a l  Order, c e r t a i n  

events  and happenings t r ansp i r ed  which f i n a l l y  deprived the Hopi 

Tr ibe  of a major p a r t  of i t s  abor ig ina l  t i t l e  lands wi th in  t h e  1882 

Executive Order Reservation. There has been placed i n  the  record  i n  

t h i s  case  a copy of t h e  f ind ings  of f a c t ,  opinion,  and conclus ions  

of law, i ssued  i n  t h e  case  of Heal inq v. Jones,  210 F. Supp. 125 (1962), 

Aff 'd .  373 U.S. 758 (1963), a matter  of which t h i s  Commission t akes  

j u d i c i a l  no t i ce .  The Heal inq case  was a s p e c i a l  a c t i o n  brought by t h e  

Hopi Tr ibe  a g a i n s t  t h e  Navajo Tr ibe  and the  United S t a t e s  be fo re  a 

s p e c i a l  t h r e e  judge c o u r t  convened pursuant  t o  the  Act of J u l y  22, 

1958, 72 S t a t .  402, f o r  t he  p u r p o s i  of reso lv ing  the  competing Hopi 

:$. .... , 
-.s and Navajo claims i n  and t o  the  1882 Executive Order Rzserva t ion .  

5 Where p e r t i n e n t  and m a t e r i a l  t o  the  d i s p o s i t i o n  of t i t l e  i s s u e s  i n  

t h i s  case ,  and where c o n s i s t e n t  wi th  t h e  record  and t h e  law of  t h e  3 .& case ,  t he  Commission had adopted a s  i t s  own, e i t h e r  i n  p a r t  o r  i n  t o t a l ,  

d i r e c t l y  o r  i n d i r e c t l y ,  c e r t a i n  f ind ings  of f a c t  and conclus ions  of 

l a w  rendered by the  c o u r t  i n  Heal inq v. Jones,  supra.  

I n  the  H e a l i n x c a s e ,  t he  Court found, and the  Commission concurs ,  

t h a t ;  (1) TheNavajo  popula t ion  i n  t h e  Executive Order Reserva t ion  

increased  s t e a d i l y  from 1882 from 300 Indians  t o  8,800 ~ n d i a n s  .by 
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1958, and the  Hopi popu la t i on  increased  from about  1800 Ind i ans  t o  

ove r  3,200 dur ing  t h e  s a m e  pe r iod ;  (2) wh i l e  Navajo I n d i a n s  were 

allowed t o  move on t o  p a r t  of t h e  Execut ive Order Rese rva t ion  a f t e r  

1882, i t  was n o t  u n t i l  June  2 ,  1937, t h a t  t h e  S e c r e t a r y  o f  I n t e r i o r  

by t h e  i s suance  of c e r t a i n  g raz ing  r e g u l a t i o n s  imp l i ed ly  s e t t l e d  t h e  

Navajo T r i b e  on a p a r t  of t h e  Execut ive Order Rese rva t ion  pu r suan t*  

t o  t h e  v a l i d  e x e r c i s e  of t h e  a u t h o r i t y  con fe r r ed  i n  t h e  S e c r e t a r y  by 

t h e  December 16,  1882 P r e s i d e n t i a l  Order; (3) t h a t  Hopi non-use o f  a 

l a r g e  p a r t  of t h e  1882 Reserva t ion  can  be  a t t r i b u t e d  t o  Hopi s u p e r s t i t i o n  

and f e a r  of  t h e  more w a r l i k e  and agg re s s ive  Navajos and n o t  t o  Hopi 

abandonment of  t h e  land;  (4) t h a t  p a r t  of  t h e  Execut ive  Order Reser- 

v a t i o n  upon which the  Navajo T r i b e  was o f f i c i a l l y  s e t t l e d  was segregated 

from t h a t  p a r t  of t he  r e s e r v a t i o n  where t h e  Hopi v i l l a g e s  and popula- 
* 

t i o n  were concent ra ted ;  and (5) t h a t  t h e  l i m i t a t i o n  upon t h e  Navajo 

t r i b a l  u se  a r e a  w i t h i n  t h e  Execut ive Order Rese rva t ion  w a s  admin i s t r a t i ve ly  
J 

f i x e d  on A p r i l  24, 1943, by  t h e  Bureau of Ind i an  A f f a i r s  when i t  c i r-  

cumscribed t h e  boundaries  around a n  a r e a  encompassing t h e  Hopi v i l l a g e s ,  

s a i d  area be ing  des igna ted  as "land management d i s t r i c t  6". 

I n  t h e  Comnission's judgment, Hopi a b o r i g i n a l  t i t l e  t o  t h e  1882 

Execut ive  Order Reserva t ion  lands ,  except  f o r  t hose  l a n d s  w i t h i n  

" land management d i s t r i c t  6'l, was ex t ingu i shed ,wi thou t  t h e  payment of 

any compensation, by a d m i n i s t r a t i v e  a c t i o n  on June  2,  1937 when t h e  

Navajo T r i b e  was l e g a l l y  s e t t l e d  on t h e  Hopi r e s e r v a t i o n .  

B 
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. The c a s e  s h a l l  now proceed t o  a dete 'rmination of t h e  ac reage  

and t h e  December 16, 1882 f a i r  market va lue  of t he  l a n d s  awarded t o  t h e  

Hopi T r ibe  a s  s e t  f o r t h  i n  t h e  Comiss ion ' s  Finding 20 l y i n g  o u t s i d e  

the  1882 Execut ive Order Reservat ion;  t o  a de te rmina t ion  of  t h e  June 

2 ,  1937 f a i r  market va lue  of some 1,86>:,364 a c r e s  A' of Hopi 

abo r ig ina l  t i t l e  l a n d s  wi th in  t h e  1882 Reservat ion b u t  l y i n g  o u t s i d e  the  

boundaries of land  management d i s t r i c t  6 ,  and, t o  a de t e rmina t ion  of 

a l l  o t h e r  i s s u e s  bea r ing  upon t h e  de fendan t ' s  l i a b i l i t y  t o  t h e  Hopi 

Tribe.  

Concurring: 

41 The 1882 Execut ive Order Reservat ion contained 2,499,558 a c r e s ,  - 
and "land management d i s t r i c t  6" conta ined  631,194 a c r e s ,  Corn. 
Finding 23. 

HP014951



23 Ind. C 1 .  Comrn. 277 

BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE HOPI TRIBE, an  Ind ian  Reorganizat ion Act 1 
Corporat ion,  suing on i t s  own behalf and as ) 
a r e p r e s e n t a t i v e  of  t h e  Hopi Indians  and t h e  ) 
V i l l a g e s  of FIRST MESA (Consolidated V i l l a g e s  ) 
of Walpi, Shitchumovi and Tewa), MISHONGNOVI, ) 
S IPAULAVI , SHUNGOPAVI , ORAIBI  , KYAKOTSMOVI , ) 
BAKABI , HOTEVILLA and MOENKOPI , ) Docket No. 196 

1 
P l a i n t i f f ,  ) 

) 
T.4E NAVAJO TRIBE OF INDIANS, ) Docket No. 229 

) 
P l a i n t i f f ,  ) 

v. 1 
) 

THE C::ITED STATES OF AMERICA, 1 
1 

Defendant. ) 

Decided: June 29, 1970 

FINDINGS OF FACT 

The C o m i s s i o n  makes t h e  fol lowing f i n d i n g s  of f a c t .  

1. The iiopi T r ibe ,  t h e  p l a i n t i f f  i n  Docket No. 196, i s  a c o r -  

p o r a t i o n  organized under t h e  Indian  Reorganizat ion Act of June 18 ,  
. .. ., J 

1934, (48 S t a t .  $84) ,  a s  amended by t h e  Act of  June  15, 1935 (49 S t a t .  

378),  t h e  ma jo r i t y  of whose members r e s i d e  on t h e  Hopi Reserva t ion  

i n  Arizona. The Hopi T r i b e  i s  recognized by t h e  S e c r e t a r y  of I n t e r i o r  

a s  having t h e  a u t h o r i r y  t o  r ep re sen t  s a i d  Hopi Ind ians ,  and a s  such 

t h e  Hopi T r i b e  has  t h e  r i g h t  and capac i ty  under t h e  Indian  Claims 

Commission Act (60 S t a t  1049) t o  b r ing  and ma in ta in  t h i s  a c t i o n .  

2. The Navajo T r i b e  of Indians ,  t he  p l a i n t i f f  i n  Docket No. 

229 i s  a t r i b e  of  American Ind ians  t h a t  posses ses  a t r i b a l  o r g a n i z a t i o n  

recognized by t h e  S e c r e t a r y  of I n t e r i o r  a s  having t h e  a u t h o r i t y  t o  
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r ep resen t  and t o  a c t  on behalf  of s a i d ' t r i b e .  The Navajo T r i b e  of 

! 

Indian  t i t l e ,  and, which s a i d  t r i b e  claims the  United S t a t e s  took 

without  t h e  payment of any compensation, a r e  loca ted  i n  Arizona and Utah. 
I. 

This  landed a r e a  i s  bordered on the  nor th  and west by t h e  San Juan 

and Colorado Rivers ,  on t h e  south by the  L i t t l e , C o l o r a d o  and Zuni 

Rivers ,  and on the  e a s t  by the  "Merriwether Line", a l i n e  t h a t  extends 

from t h e  confluence of the  San Juan and Rio de  Chel ly  Rivers  on the north 

t o  t h e  confluence of the  L i t t l e  Colorado and Zuni Rivers  on the  south. I 
This  t r a c t  of land t h a t  is a b o r i g i n a l l y  claimed by t h e  Hopi Tribe @ !  

i n  Docket No. 196 l i e s  t o t a l l y  wi th in  a l a r g e r  a r e a  t o  which the  Navajo 1 
L 

p l a i n t i f f  i n  Docket No. 229 i s  a s s e r t i n g  Indian  t i t l e .  I n  order  t o  

r e s o l v e  a l l  t i t l e  claims a g a i n s t  t h e  United S t a t e s  t o  t h i s  over lap  I 
a r e a ,  o r  s u b j e c t  t r a c t ,  t h e  Commission ordered c o n s o l i d a t i o n  of the 

t 
I 
1 

i 
above dockets .  ( C o w i s s i o n ' s  Order of May 31, 1957.) i ? 

! 

4. The Hopi o r  "Moqui" Indians  a r e  a remnant of  t h e  western branch j 

of a n  e a r l y  house bu i ld ing  r ace  which once occupied t h e  southwestern 

t a b l e  l ands  and canyons of New Mexico and Arizona. The Hopi Indians  

belong t o  the  Pueblo c u l t u r e ,  speak a Shoshonian d i a l e c t ,  and are one of 

t h e  Ind ian  t r i b e s  of North America s t i l l  r e s i d i n g  i n  t h e i r  a n c e s t r a l  

home. 

- -  

- - -  - - - -  

, . . 
: ,  
! : 
! ; ,  

! J 
! .  1: .::I 

, 
: 

Indians  has  the  r i g h t  and capac i ty  under the  Indian  C l a i m s  Coinmission 

Act, supra,  t o  bring and mainta in  the  claims a s s e r t e d  he re in .  ; t 
I 
1 3. The lands  t o  which the  Hopi Tr ibe  a s s e r t e d  a b o r i g i n a l  o r  
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5 .  Before 1300 A.D. t h e  a n c e s t o r s  of  t h e  Hopi were i d e n t i f i e d  i n  

t h e  a r e a  between Navajo Mountain i n  t h e  northwest c o r n e r  o f  t h e  ove r l ap  

a r e a  and the  L i t t l e  Colorado River t o  t h e  south ,  and between the San 

Franc isco  Mountains w e l l  south of  t h e  ove r l ap  a r e a  and t h e  Luckachuais 

Mountains i n  t he  n o r t h e a s t  p o r t i o n  of  t he  s u b j e c t  t r a c t .  

Archaeological  evidence i n d i c a t e s  t h a t  t h e  Hopi v i l l a g e  of  . 

Ora ib i  has e x i s t e d  i n  i t s  p re sen t  form s i n c e  t h e  12th  cen tu ry .  O r a i b i  

i s  loca t ed  nea r  t h e  c e n t e r  of t he  s u b j e c t  a r e a  and w i t h i n  t h e  c o n f i n e s  

of t he  Hopi Reserva t ion  t h a t  was e s t a b l i s h e d  by the  Execut ive  Order of  

December 16,  1882 (I Kappler 805). 

6. It was i n  t h e  summer of 1541 t h a t  t h e  Hopi Ind ians  f i r s t  became 

known t o  whi te  men. A t  t h a t  t i m e ,  General  Franc isco  Coronado s e n t  Don 

Pedro de  Tovar and a small detachment westward from t h e  Zuni coun t ry  

t o  i n v e s t i g a t e  t h e  seven Pueblos i n  t h e  province of Tusayan, a s  t he  

d 
Hopi count ry  was then  r e f e r r e d  t o ,  f o r  t h e  purpose of g a i n i n g  informat ion  

r e l a t i v e  t o  t h e  a r e a  and i t s  people. There Tovar found t h e  Hopis i n  

v i l l a g e s  on t h e  mesa tops.  The l e v e l  summits of t h e s e  mesas r i s e  about  

s i x  hundred f e e t  above t h e  surrounding v a l l e y s  and range l a n d s .  The 

i n d i v i d u a l  v i l l a g e  houses,  made of s t o n e  and mud, were two o r  t h r e e  s t o r i e s  

h igh  and grouped toge the r  i n  t y p i c a l  pueblo fashion.  The Hopis ,  who 

a r e  o r d i n a r i l y  a t imid  and i n o f f e n s i v e  people,  were a t  f i r s t  u n f r i e n d l y  

t o  t h e  Spaniards ,  b u t  t h i s  soon changed and de  Tovar 's  p a r t y  remained 

w i t h  the  Indians ,  l e a r n i n g  from them, among o t h e r  t h i n g s ,  o f  t h e  

e x i s t e n c e  of  t h e  Grand Canyon. 
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