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31 Ind. Cl. Comm. 16 16

BEFORE THE INDIAN CLATMS COMMISSION

THE HOPI TRIBE, an Indian Reorganization
Act Corporation, suing on its own behalf
and as a representative of the Hopi
Indians and the Villages of FIRST MESA
(consolidated Villages of Walpi,

1 Shitchumovi and Tewa), MISHONGNOVI,

| SIPAULAVI, SHUNGOPAVI, ORAIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI,

Docket No. 196

Plaintiff,

THE NAVAJO TRIBE CF INDIANS, Docket No. 229

Plaintiff,
v. -

THE UNITED STATES OF AMERICA,

Nl N/ N N N N N N N NN N N NN N N NN

Defendant,
Decided: July. 9, 1973
Appearances:

John S. Boyden, Attorney for
Plaintiff in Docket No. 196;
Wilkinson, Cragun & Barker,
and Stephen G. Boyden were on
the Brief.

TR b Y, L R g 86 VIR 30 AP AN v VRO

Harold E. Mott, Attorney for
Plaintiff in Docket No. 229,

William F. Smith, with whom was

Assistant Attorney General Shiro
Kashiwa, Attorneys for Defendant.

OPINION ON MOTION

Kuykendall, Chairman, delivered the opinion of the Commission.
On June 29, 1970, this Commission issued findings of fact.l7n

opinion, and an interlocutory order in these consolidated cases. Among

QO — 23 Ind. Cl. Comm. 277.
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£° the hearing on Moy 22, counsel for the Hopi plaintilf centevcd
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It merely Las continued to contend that the Hopi Tri%e o5 of 1848 held

all the land it has claimed in this consolicdated case.
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Loving completed this reexamination of thoe record, the Commissicn
cuaeludes (1) that the Coumission's 1970 deciczion delineating the extc

of Hopl aboriginal land ownership in 1882 is fully supportaed by the

; and (in respouse to plaintiff's reguent for our opinion), we o
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find {2) that the cutout of Hopi aboriginal land ownership in 1882 is

ially the same2 as it was in 1848,
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thac the existence of Hopi eagle si:rines through-

~act that oty Indian tril'es in

shriaes throughout the claiiad
~iling sites have been uncovercd within the confines

g¢rdur resarvation in the very heart of Hopi couniiy.
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As vwa Dave provicusly stated, the Navajo harrassments o
Hopi vi®7oge arcas had oceurred frequently over a period of
several centuries priur to American sovereignty and had continuzd there-
afzer, Iy the 1870's tlhese NHavajo incursions coupled with the mounting

nressura of new whiza sestlements in the south and wes:z, plus the
H s P

i.opi and Hovajo pop tlations, caused official ctiention to
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1 fnot year Agowt Tl arain wrote to the Comaissioner ¢f Indian
Affairs advising ¢ h~ had eipel
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O Zacesdor 4, 1882, Agent Floming wrote to the Commissioner

of thie propesed reccrvation, and included the
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sutlining the boundaries
following cbservations:

hiave been

iless even for grazing

oved by the

A et

to President Arthur, who, cn

Ep. 116, 117,
1882, Agent Flesing vacaivad 4 ﬁdi&gfuﬂ fEsm Fha
on Affairs advising "Presidefit 1ssid 81‘"u1 ditad

irmd fOFf Moduis taubmanJ:u by ¢ $i THke .
" pesiisr v, dpads, ¥uprds st 137.
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Consnkssloner of Indl

A
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Iin tiic sever villages within the beoundavies o unc 1882
veoarvation, There is nothing in the record to indicate the number

It is clear that the CGeovermament eupected tl.at the 1282 Erecutive
velos s T el a T g R, P N MR AT PR I A I
QX W LA CRES L2 L O DToLLCe Lae Hopnis rroa cne

white scttlers ant clso provide the Yopis with ecnough land to sustain

as Lo tle slize of e new reservation,
ue Hopi situsntica in 1832 was not unlike that faced Ly the Hualpail

m the Supreme
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(@]
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g this same period, to wiic

in United States v. Santa Fe Pacific Railroad

, the Act of July 27, 1866, 14 Stat.

o

za Fe cas

rogquived e "voluntary ccegalon" of the Walapais' ancestral lands

:1a epull D2 extinguished, Several abortivo attampts

by the Govermuont to force the Walapais upon a new reservation had

20/ 314 U.S. 339 (1941).
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31 Ind. Cl. Comm. 16 27

failed to extinguish their Indian title. By 1881 the influx of new

" A d d T4 Ll KT ot

settlers and expanding cattle operations caused the Walapais to reques

that a reservation be set aside for them while sufficient land was

R e N e 7Y
Lol acan anadnde ad

still available,

On January &, 1883, President Arthur signed an Executive orcer

: R a3 . 21/ .
creating the Walapai Indian Reservation in Arizona. For a time only
a few Walapais lived on the reservation. For years it remained unsurve
and cattlemen used it for grazing. Despite this, the Court found that

the Walapais had in fact accepted the reservation, and, in doing so,

had relinquished gny tribal claims to lands outside of the reservation.

In the words of the Court:

. T PFR
ot 000 14 4 FONPRE IS0 SO AAS A V& 470 T AT RIIRIN ) QYT PPy

. « oBut in view of all of the circumstances, we conclude

that its creation at the request of the Walapais and its

; ; acceptance by them amounted to a relinquishment of any

B tribal claims to lands which they might have had outside

that reservation and. that that relinquishment was

tantamount to an extinguishment by "voluntary cession”

within the meaning of § 2 of the Act of July 27, 1866.

The lands were fast being populated. The Walapais saw

their old domain being preempted. They wanted a reservation
while there was still time to get one. That solution had

long seemed desirable in view of recurring tensions between
the scttlers and the Walapais. In view of the long standing
attempt to settle the Walapais' problem by placing them on a
reservation, their acceptance of this reservation must be
regarded in law as the equivalent of a release of any tribal
rights which they may have had in lands outside the reservation.
They were in substance acuiescing in the penetration of white
settlers on condition that permanent provision was made for
them too. 1In view of this nistorical setting, it cannot now be

£ e R B om b o o e e

21/ I Kappler 804.
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31 Ind. Cl. Comm. 16 28

fairly implied that tribal rights of the Walapais in lands
outside the reservation were preserved. That would make
the creation of the 1883 reservation, as an attempted
solution of the violent problems created when two civili-
zations met in this area, illusory indeed. We must give
it. the definitiveness which the exigencies of that situa-
tion seem to demand. Hence, acquiescence in that arrange-
ment must be deemed to have been a relinquishment of
tribal rights in lands outside the reservation and
notoriously claimed by others. 22/

In light of the circumstances surroundiﬁg the creation of ﬁhe
liopi reservation, the actions taken with respect to Hopi presence
on the reservation thereafter %2/ point to Hopi acquiescence im and
acceptance of their new reservation status. This implied Hopi
acceptance coupled with the Government's manifest intent to confine
future Hopi tribal activity within the boundaries of the 1882 reser-
vation, terminated the Hopi's aboriginal title. to lands outside of
the reservation.

One further point deserves some comment. Plaintiff contends that
the Commission erred when it stated at page 284 of its opinion:

- As established the 1882 Reservation contains within
its boundaries all of the Hopi permanent villages, the
agency buildings at Keans Canyon, and what Agent. Fleming

considered to be sufficient land to meet the needs of the
Hopi population which was then numbered about 1800.

22/ 314 U.S. at 357-58, footnotes and citations omitted.

23/ By 1888 the Hopis were protesting further encroachment of the
Navajos "on their reservation'. Similar complaints soon followed,
and the resolution of this constant and nagging problem occupied the
time and cnergies of numerous administrative officials in the years
that followed. See Healing v. Jones, supra, Hopi Exhibit 78, p.
122, and following pages.
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June 2, 1937 - H.»i Indian Title Terminated for Lands
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purpcoes, Thovsafcter, on Novewber 6, 1935, the Secretary issued grazin

lasicns puspurced’y limited to' the adjoining Navajo Raservaticn.

- et 100N P L
a4 {4 i

vithin the 1882 Reservation cie! was cpecifically designed to include that

ly occupied by the Mopis. o specific wmetes and bounds

ven for district 6 eand i

1947 that the {inzl Loundaries wera approved.

aroaring regulations was made applicable to the

and Navulio zosasvatdions. The net effvet of theeo vepulatiens was

¢ 6, 48 Srat. 984, 986; lealing v. Jones, su-ra, at 188, )

o) ¢ : e
2 Hedlize v, -5, suora, Hopi Exhibic 78, p. 185.

, on June 2, 1937, the Hopi Indizn title was extinguished

1382 reservation situated outside the boundaries of
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