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SUMMARY
of

MEDIATORS' REPORT AND RECOMMENDATIONS

PR

- Applicable Pages
o ; . ‘ Sections of Text of Report
g0 , P.L. 93-531%* (Volume II)*

o

P PR
o L

I. THE MEDIATORS MAKE THE FOLLOWING
*  RECOMMENDATIONS TC THE DISTRICT
COURT:

£
Ky
L
sk
i
i

&

Sk

A. 3 Land Partition

5 1. The Joint Use Area should 6(b),'(d), 36-57
be partiticned by the Court to the (e) & (f)
Hopi Tribe and to the Navajo Tribe on -
a 50-50 acreage basis as set forth in
detail ‘in Volume IV (quarter quad
maps) and as illustrated by Exhibit A
attached hereto.

2. Such partition must 5(a)(5) 36-40
necessarily be preceded by the Court's and 42
decision in & preliminary interpreta- ‘
tion of Healing vs. Jones concerning
the total acreage to be partitioned
{II A below).

. 3.. The Court should order 4(a) --
that the lands partitioned to each
tribe be placed in trust to each tribe
by the United States Government and
become parts of the Reservations of
each tribe.

L]

B. Sacred Places 6(c) 58-60 R

1. Criteria should be 6(c) : 59
established By the Court to :
effectuate the Act, as set forth
in the text of this report.

2. The Court should order 6(c) and 60
that the two Tribal Councils 5¢a)(5)
establish a Hopi-Navajo Sacred
Places Committee, as recommended
in the text of this report.

b *References to applicable sections and to pages of the text of the
' Mediators' Report and Recommendations are intended to provide primary
references. They may not always be completely inclusive. ‘
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3. 5Life Estates

1. The Court should
establish criteria regarding:
eligibility for life estates, permit-
ted and prohibited activities within
the area limits of life estates, and
termination of life estates,.as set
forth in the text of this report.

2. The Court should order
that the Navajo Tribe pay to the
Hopi Tribe fair rental value for
the land occupied by life estates,
as shall be determined by the
Secretary of the Interior.

D.. :Phased Relocations

The Court should order that the
Navajo Tribe pay to the Hopi Tribe
fair rental value for all lands
" occupied by Navajo individuals
after the effective date of
partition and until dates of actual
relocation, provided however, that
the United States Government should”
be responsible for such payments to
the extent that phased relvcation
may be caused by negligence or undue
delay on the part of the Secretarv
of the Interior im approving addi-
tional lands for the Navajo Tribe
under Sections 1l{a) and 5(a)(1}.
The Secretary of the Interior shall
determine the amounts of fair
rental value.

E. Mixed Marriages

The Court should establish .
criteria, related to possible
relocation, for mixed marriages,
as set forth in the text of this
report. :

F. Federal Employees

The Court should establish
criteria for effectuation of
Section 17(b), as set forth in
the text of this report.

L ———]

Applicable__— ..  Pages. -

Sections of . .Text of Report

. P.L . 93 - 5 31 I i___(VO 1 ume I I)

Seay(4) - - 60-63
S5)(4) S T 60-63 .
63 -

@@

5(a) (&), 5(a)(5) 65
and 1§§§) o e B

5(a)(5) .. 65-66
17(b) .- 66-87
17(b) = 66-67
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G. Water Commission

1. The Court should order
that the two Tribal Councils
establish a Navaje-Hopi Water
Development Commission to resolve
certain mutual problems, as set
forth in the text of this report.

2. The Court should
determine the jurisdiction of the
Navajo-Hopl Water Development
Commission.

~ Ho Fencing

The Court should order that the
BTA in its construction of fences
along roads that are a part of the
partition line, should observe the
provision for double fencing set
forth in the text of this report.

I. Administration and Disputes
Settlement

The Court should order that the
Navajo and Hopi Indian Relocation
Commission be designated as the
appropriate agency to administer
- certain provisions of the Court
order, as set forth in the text of
this report and noted below.

The Court should also order that

the Relocation Commission be authorized

to intially decide disputed issues

that may arise between the two tribes

that are within its designated
jurisdiction, recommended in the

text of this report, subject to Court

determinations of such jurisdictiom.
In all instances, a decision by the

Relocation Commission should be subject
to appeal by either tribe to the Court.

1. Land Use by Navajos

After the Effective Date of Partition

. Sacred Places

. Life Estates

. Phased Relocations
. Mixed Marriages
Federal Employees
Water Commission

.

“slovn SN

-

L,

Applicable Pages
Sections of Text of Report

P.L. 93-531 (Volume II)
S(a)(S)', 67-68

5(2) (5) 63

i

=

S(a)ES) 68

534-56
56
16 30-31
) 2
6(c) . 58-60
5(a) (4) 60-63
S(a) (4) 64"6:5.:0
5(a) (5) 65-66
17(b) 66-67
5(a) (5) 67-68
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Applicable Pages
Sections of Text of Report
P.L. 93-531 _(Volume 1I)

II. THE MEDIATORS MAKE NO SPECIFIC
RECOMMENDATIONS TO THE DISTRICT
COURT ON THE FOLLOWING MATTERS
BUT THEY ARE REFERRED 10 IN
THIS REPORT AND SOME OF THESE
MATTERS MUST BE DECIDED BY THE
DISTRICT COURT TO EFFECTUATE
P.L. 95-531 FULLY.

A. Preliminary Interpretation 5(a)(5) 36-40
of Healing vs. Jones Concerning the and 42
Total Acreage to be Partitioned ‘

B. Trader Fees and Commission 18(¢a) (1) 1

C. Compensation to Hopi Tribe 18(a)(2) 31-32
for Land Use by Navajos Since
September 28, 1962 and up to Date
" of Partition

D. Compensation to the Hopi 18(a) (3) 32
Tribe by the Navajo Tribe and/or
the United States Governmment for
Damage to Joint Use Lands Since
September 28, 1962 and up to Date
of Partition

E." Land Restoration, Livestock 19(a) and 32-35
Reduction and Fencing 5(a)(2)

F. Compensation to Hopi Tribe 16 and 30-31
by Wavajo Tribe and Possibly by 5(a)(5)

the United States Government for Use
by Navajos of Lands Partitioned to
the Hopi Tribe from the Effective
Date of Partition to Actual Dates

of Relocation '

G. -Possible Compensation Due to 6(d) - 46-50
Possible Differential of Quality of
Land to be Partitioned

) : ‘
H. Compensation to Navajo Tribe 5(a)(5) 4042

by Hopi Tribe After Effective Date of
Partition Due to Non-Use by Navajos for
Normal Purposes of Unequal Portion of
Peabody Coal Company Lease Area

I. Administration of Lands After 5(a)(5) ) 70
Partition .
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III. THE MEDIATORS RECOMMEND TO THE

SECRETARY OF THE INTERIOR, OR
CALL ATTENTION TO THE SECRETARY,
CERTAILN PARTS OF THIS REPORT
THAT ARE OR MAY BE OF PARTICULAR
INTEREST TO THE DEPARTMENT OF
THE INTERIOR. ’

A i The Mediators recommend that
the Secretary transfer to the Navajo
Tribe 250,000 acres of BLM land in
the House-Rock Valley - Paria Plateau

-area at the earliest possible date,

title to such land to be taken by
the United States in trust for the
benefit of the Navajo Tribe.

B.. The Mediators recommend that
the Secretary approve the acquisition
by the Navajo Tribe of additional
acreage up to 270,000 acres, title
to such additional lands to be taken
by the United States in trust for
the benefit of the Navajo Tribe.
Some time will necessarily be
required for negotiatiomns between

Fhoa Wreew 2am Maag s aewd swha Qeorobary
kA LiGh ""_j"' e CLLLwa [ N ] Lal—t.-ll..j

_ or his authorized representatives.

However, the Mediators recommend
that this matter be completed as
soon as possible.

C. Because of very substantial
savings of relocation costs below
the costs authorized by Congress,
made possible only by full
cooperation of both negotiating
teams during negotiations, as set
forth in the text of this report,
the Mediators recommend that:

1. r#hie Secretary request
the OMB and Congress to appropriate
$6,000,000 to the Navajo Tribe
for purpose of defraying part of
the costs of acquiring additional
Section 5(a)(l) lands.

LR~}

.

Applicable Pagesg
Sections of Text of Report
P.L. 93-531 (Volume II)
11¢a) 22-23
5(a) (1) . 23-26
5(a) (5), 26-28
5(2) (1)

and 25

o
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Applicable
Sections of
2. The Secretary request Lo
the OMB amnd Congress to appropriate ‘
$6,000,000 to the Hopi Tribe for
purposcs of improvements in lands
to be partitioned to the Hopi Tribe.

As respects both of these
recommendations, discussions will
necessarily be required between the
Secretary or his authorized representa-
tives and officials of the two tribes.
However, the Mediators xecommend
that such discussion be completed as
soon as possible.

D. The attention of the Secretary
is called to the following parts of
this report under which the United
States Government might be held
responsible for all or part of certain
costs: : o ; ;

1. Damage to JUA lands since 18(a)(3)
September 28, 1962 and up to effective

date of partition.

2. Tossible land quality &(d})
differential. :

3. Fair rental value of
Hopi lands used by Navajos after
effective date of partition, if late
relocations should be caused by
undue delay or negligence on the
part of the Secretary in
effectuation of acquisition of
Sections 11(a) and 5{a)(1) lands ,
(A and B above). ‘ : °

5(a) (5)
and 16

E. The Mediators recommend to
the Secretary that he request OMB
and Congress to appropriate
additional funds, if existing
authorizations should be inadequate,
for the following purposes:

19(a) and
25(a) (2)

5(a) (2)

1, Land restoration

2. Supplemental relief
and assistance funds, if required,
during drastic livestock reduction
as a part of land resteration.

5¢a)(2) and
25 (a)(3)

25(a) (3)

3. Survey and fencing

4., Work of the Navajo and
Hopi Indian Relocation Commission

Pages

Text of Report

(Volume IT)

32

£6-50

30-31
and 65

34

35

35

69
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Applicable Pages -
Sectjons of Text of Report
P.L. 93-531 (Volume I1)
1y, MISCELLANEOUS
A. Healing vs. Jones and the 6(a) . --
Act provide that the rights and
interests of the lopi Tribe in
District 6 shall not be reduced
or limited in any manner. - _—
B. Partition of the Joint Use 7 16
Area applies to surface rights only.
C. - No recommendations are made 8, 9,&10 29
by the Mediators as respects the
Act of June 14, 1934 Lands dispute.
D. 1If certain duties and 5(a) (5) 70

responsibilities delegated to the
Navajo and Hopi Indian Relocation
Commission by the District Court

and by the Secretary of the Interior,
not an integral part of the Relocation
Commission's duties specified
specifically in P.L. 93-531, should
remain after the end of the Relocation
Commission's natural life, the
Secretary and officials of the two
tribes should conter to determine how
any such residual duties and
responsibilities should be handled.

[h
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I. BACKGROUND OF RECOMMENDATIONS

!

A. Historical Background ' ‘ ~

The Court is thoroughly and intimately familiar with the history
of this dispute. In particular, the opinion of the Court (p. 1-106),
the Appendix to that opinion {p. 107-205), and the Findings of Fact
{p. 207-224), in the lHealing vs. Jones decision, filed September 28,
1962, provide a detailed and complete analysis of that history and its
significance. For this reason, no attempt will be made here to do
more than outline a few of the more salient aspects of that history
for the benefit of other persons who may have occasion to read this
report.

1. 1882 Executive Order

On December 16, 1882, President Chester A. Arthur issued an
Executive Order, setting aside an area of approximately 2,500,000
acres in Northern Arizona: .

"e--for the use and occupancy of the Moqui, and
such other Indians as the Secretary of the Interior
may see fit to settle thereon.” (underscoring supplied)

The area, commonly referred to as the 1882 Reservatiomn, is a
rectangle about 70 miles long, north to south, and about 55 miles
wide, east to west.

in i85z, some 1800 members of the Hopi iribe (referrea to im the
Executive Order as Moqui) were living primarily in villages in the
south-central part of the total area as had their ancestors for many
years. Actual use by the Hopi of some outlying parts of the 1882
Reservation was then limited primarily to a source of supply for wood
and coal, as a hunting area, and for visits.to sacred places and
shrines. 1In 1882, some 300 members of the Navajo Tribe were living
in certain ocutlying parts of the 1882 Reservation but without any
authorization for such occupaney.

The basic purpose of the 1882 Executive Order appears to have been
to provide protection to the Hopis against encroachments by the Navajo,
by Mormon settlers, or by other white intermeddlers.

2. 1882 -~ 1962
EL AL S AL

During this period, the two tribes increased in population in
the 1882 Reservation but at vastly different rates of growth. By
July 22, 1958, the Hopis had increased from about 1800 to about
3200 and the Navajos from about 300 to about 8800.1 '

One underlying reason can be traced indirectly to the difference
in life style of the Hopi and Navajo peoples. The Hopi are a pueblo
tribe, residing primarily in villages. They graze their livestock
and engage in agricultural pursuits outside the villages but without

1Hea}ing vs. Jones, Findings of Fact #20, p. 213.

oo
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establishment of permanent living quarters away from the general areas
of the villages. The Navajo typically reside in hogans or other type
houses, the location of their homes being determined by the land
utilized for grazing of their sheep, cattle and horses. Thus, the
Navajo homes are widely scattered except as small clusters are created
by different members of a family or except as small villages have
déveIOped around schools, trading posts, or other tribal centers.

This basic difference of 1ife style resulted in substantial Hopi
restriction within their accustomed area. However, Navajos gradually
but relatively rapidly moved into outlying parts of the 1882 Reservation.
Particularly during the latter part of this 80 year period, Navajos
were encroaching into the areasg traditionally occupied by Hopis.

Also contributing to these developments was a higher rate of
pdpulation increase of Navajos than of Hopis. Among other reasons,
the Hopi Tribe suffered rather drastic epidemics with significant
population decline during those periods of illness. I

The Department of the Interior and its Bureau of Indian Affairs
(BIA) contributed materially to Navajc expansion within the JUA by

a turious and negligent ambiguity. At no time< did any one of
twenty-two Secretaries of the Interior or an authorized subordinate
official exercise the prerogative of the Executive Order by directly

ang officially acting to "settle" any Navajos on the 1882 lands.
However, nothing effective was done to stop or deter Navajo use and
océupancy of much of the land. 1In fact, there was indirect governmental
encouragement to Navajos to use the land, eventually effectuated by
establishment of grazing districts.

In 1931, a proposal for division of the reservation between the
Hopis and the Navajos was considered but not effectugted. The primarv
administrative zocion actually taken a few years later was the
establishment by the BIA of Land Management Districts. District No. 6
was created as exclusively Hopi and was entirely within the
1882 Reservation. Its borders were changed several times but were
finalized on April 24, 1943. All the other Land Management Districts
were considered by the BIA as essentially Navajo and included area
both inside and outside the 1882 Reservation, :

Especially after the establishment of final boundaries for
Hopi District No. 6, the various actions and inactions of the
Department of the.Interior and of the BIA had the effect of attempting
to segregate Navajos outside District No. 6 and to confine Hopis
primarily within District No. 6. Permits granted to Hopis to graze
outside District No. 6 were limited in number and confined to proof
of past use of the land involved. As the Court subsequently found,
while the Department of Interior did not directly and officially
"settle" Navajos on the 1882 Reservation, by implicat%on and
indirection that had been done. The Court determined” that an internal
Department of the Interior communication, dated February 7, 193l,had
the effect of settling Navajos within the 1882 Reservation. .

2A possible exception was an abortive program (1907-1911) to ==»
grant allotments to some 300 unidentified Navajo families. -

3Healing vs. Jones, Findings of Fact #36, page 216.

it
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The Hopi Tribe never accepted Navajo use and occupancy of .. . S s
1882 lands. Moreover, almost continually after 1882 and with-increasing
frequency, complaints were made about damage to Hopi crops by Navajo
livestock and various other acts of depredation actually or allegedly g
perpetrated by Navajos against Hopis. , ' - o]

Finally on July 22, 1958, by Act of Congress, the Chairmen of
the Hopi and Navajo Tribal Councils and the Attorney General of the
United States were authorized to commence or defend actions against
each other to determine the respective rights and interests of the
parties to and in the 1882 lands and to quiet title thereto.

3. Healing vs. Jones Decision (1962)

Following extensive court proceedings, the Court decision was
issued on September 28, 1962 by a District Court, composed of three
judges. The Judgmeiat of the Court can be summarized as follows:

l. Title to District No. 6 (the boundaries of which had been
fivalized on April 24, 1943 and which were described in the Judgment)
was quieted exclusively in the Hopi Tribe, both as to surface and
subsurface, including all resources, subject to the trust title of
the United States. '

2. As respects the balance of, the 1882 Reservation, title was
quieted in the Hopi Tribe and in the Navajo Tribe, share and share
alike, subject to the trust title of the United States. The two
tribes were found to have "joint, undivided and equal rights and interests
both as to the surface and subsurface" to the part of the 1882 Reservation
surrounding District No. 6 which is now commonly known as the Joint®
Uee Area {(JUA). : :

The Court also found that it had no jurisdiction to partition the
Joint Use Area. .

The Healing vs: Jones decision was appealed to the Supreme
Court and affirmed in 1963.

4. 1962 - 1974

The Court decision did not effectively resolve the dispute.
Navajos still occupied and used the Joint Use Area. Some Hopi efforts
te expand into the Joint Use Area for grazing and agricultural purposes
were only partially successful. A few meetings of negotiating
committees to attempt to resolve conflicts of rights and interests
were hedd but without tangible results on most issues. Tn many
respects, joint use on a fully equal basis could not have been
expected to be successful while Navajos physically occupied the
bulk of the JUA area. An exception was the matter of subsurface
rights. The two tribes were able to negotiate agreements with the
Peabody Coal Company concerning leases of lands near the northern
boundary of the Joint Use Area. Such leases provide equal benefits
to the twe tribes.

4Healing vs. Jones, Findings of Fact nos. 49-51, page 221.

4
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Beginning during this period, the Hopi Tribe instituted proceedings
in the District Court sceking in various ways to obtain or protect the
Hopi share of the surface rights and interests. As this report isg
being written, some of these Court proceedings are continuing. While

two general observations will be made since they may have a bearing
on matters discussed subsequently in these recommendations. “

The Court ordered livestock reduction to protect Hopi interest in
the surface area from further deterioration by overgrazing,

The Court also ordered that new construction in the Joint yse
Area be limited to improvements jointly authorized by the Navajo and
the Hopi Tribe. As this part of the matter was developed, the Hopi
TIribe has approved relatively few Navajo requests, Navajos in the
Joint Use Area are extremely restive because of an effective legal
stalemate on construction or improvement of schools, clinics, houses,
roads, light and power facilities, water development and similar
projects. '

The Hopis claim some violations of these two types of Court
restrictions and there is evidence to support some of these claims.
L]

5. Public Law 93-531

Beginning in the 92nd Congress and continuing in the 93rd Congress
a number of bills were introduced dealing with this controversy.’
Although the Healing vs. Jones decision was not in question, proponents
of legislation both in and ocut of Congress became convinced that the
Court's lack of jurisdiction to partition the Joint Use Area militated
against a final settlement of the dispute.

This report will not gitempl Lo examine or summarize all the bills
introduced in the Congress. Public Law 93-531 was passed in the
93rd Congress and became law when signed by President Ford omn
December 22, 1974,

At this point, comment on Publie Law 93-531 will be restricted to
evident intent of the Congress as respects required procedures.

The Act provides for a negotiating period of 180 days with mediation
assistance. Despite a background of earlier negotiation failures, it
is clear that the Congress decided to give the two tribes one last
opportunity to resolve the dispute by direct agreement. It was hoped
that the subsequent provision of imposed settlement by Court decision
would provide adequate stimulus for successful negotiations.

-

Recognizing that settlement by negotiation might not be achieved,
in whole or in part, the next procedural step of the act is to provide
a 90 day period for preparation of a report and recommendation to the
District Court by the Mediator. :

Finally, the District Court is specifically empowered to decide the
dispute, including partition of the Joint Use Area if the Court so
determines. :
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B. Negotiations (March 17, 1975 - Scptember 13, 1975)

1. Appointment of Negotiating Teams

Section Z(a)5 of the Act provides for the appointment of negotiating
teams by each tribe,

e ey 2, £ R R

[T

On January 27, 1975, the Hopi Tribal Council, by a 13-0 vote,
passed Resolution H-18-75 in conformance with the Act. The
Mediator was so adviged by a letter dated February 5, 1975. The following
individuals were named as regular members of the Hopi Negotiating
Team:

Abbott Sekaquaptewa, Tribal Chairman
4 Nathan C. Begay
i Stanley N. Honahni
i John P. Kennedy
¢ Emory Sekaquaptewa

These five members continued to serve throughout the negotiations.
Other persons were named as alternate team members.

Upon designation by the Chairman, some of the alternate members
sérved at various times during the negotiationms.

% On ianuary 29, 1975, the Navajo Tribal Council, by a 41-1 vote,
‘passed Resolution CJA-3-75 in conformance with the Act. The Mediator
was so advised by a letter dated January 30, 1975. On February 13,
1975, the Navajo Tribal Council, by a 63-0 vote, passed Resclution
CF-12-75 providing that the Chairman of the Navajo Tribal Council
be zurhorized to till vacancies, should they occur, from a list of
suggested names recommended by the Navajo-Hopi Land Dispute Commission.
Pursuant to these resolutions, the following individuals were named
as regular members of the Navajo Negotiating Team:

Wilson C. skeet, Vice-Chairman, Tribal: Council

Samuel Pete, Director, Land Dispute Commission and Chairman of
Negotiating Team

Ray Gilmore

Howard Gorman

Mary Lou White (replacement for Anmie Wauneka who resigned
on January 30, 1975)

5Section 2(a)--"Within thirty days after enactment of this Act,
the Secretary shall communicate in writing with the tribal councils
of the tribes directing the appointment of a negotiating team
representing each tribe. Each negotiating team shall be composed of
not more than five members to be certified by appropriate resolution
of the respective tribal council. Each tribal council shall promptly
fill any vacancies whichmay occur on its negotiating team. Not-
witbstanding any other provision of law, each negotiating team,
when appointed and certified, shall have full authority to bind
its tribe with respect to any other matter concerning the joint use
area within the scope of this Act."

6Clarence Hamilton Robert Adams
Logan Koopee Raymond Coin
Dewey Healing Harry Kewanimptewa
Ferrell Secakuku John S. Boyden
Thomas Balenquah Stephen G. Boyden
Phillip Talas Wilson Williams :
David Fred @g

ok L
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These five regular members served throughout the negotiations."'“
Other persons werc named as alternate team members.’ All except
Mr. Yellowhair served as alternate members at various times during
the negotiations.

8
Section 2(e) of the Act provides that a negotiating team may
act by majority vote in the absence of a resolution providing other-
wise. :

In this connection, Hopi Resolution H-18-75 provides that:

"The Negotiating Team is authorized to act only upon
this unanimous vote of all five of its members."

The Navajo resolutions provide no exception to the majority vote
provision of the Act.

2. Appointment of Mediators

Section 1(a) of the Act provides that the Director of the Federal
Mediation and Conciliation Service shall appoint a Mediator.

On January 29, 1975, William J. Usery, Jr., Director of the
Federal Mediation and Conciliation Service, appointed William E. Simkin
as Mediator. !

Later, on March 5, 1975, the Director desfgnated Robert H. Johmston
as Associate Mediator. . .

Both Mediators have served throughout the negotiatious and in
the preparation of this report and of these recomnendations.

In addition, James F. Scearce, Deputy Director of the Federal
Mediation and Conciliation Service, was designated by the Director
as the liaison person to act for the Federal Mediation and Conciliation
Service in any matters involving the Washington office of the Service.

3. Beginning of the Negotiating Periéd

a. Preliminary meetings of Mediator with the parties

seEaratelz

On February 6, 1975, the Mediator met with the Navajo Negotiating
Team in Window Rock, Arizona and on the following day, February 7, 1975,
- he mef with the Hopi Negotiating Team at Second Mesa, Arizona.

The purpose of these meetings was to permit the Mediator to become
acquainted with the negotiators and vice versa, as well as to discuss
procedural matters and methods of operation for the forthcoming
negotiations. . . ;

7Alternate MNavajo Team Members:
Peter MacDonald, Chairman, Tribal Council Lawrence A. Ruzow
Chester Yellowhair George P. Vlassis

8Section 2(e)--"In the event of a disagreement within a negotiating
team the majority of the members of the team shall prevail and act
on behalf of the team unless the resclution of the tribal council
certifying the team specifically provides otherwise."
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As one result of these meetings, the Mediator prepared and forwarded
to the parties on February 19, 1975 a "fentative Outline of Procedural
Matters" to be discussed at the first official negotiation session and
to be adopted or revised as might be required.

—

It is to be noted that a problem developed as to the date for the-
first negotiation sessions,

b. Question of starting date for 180-day negotiation period

At both the February & and 7 meetings, the Mediator suggested that
the first official negotiation sessions begin on a date sometime in
mid-March. The primary reasons for that suggestion were: (1) the
necessity for the Mediator to complete certain prior business commitments
that could not honorably be cancelled, and (2) the Mediator's need to
acquire some background r~f the dispute prior to responsible chairing
of negotiation sessions. '

The Navajo Team had no objections to the suggested starting
date; however, the Hopi Team did object. The reasons for the Hopi
position were two-fold. One was a general objection to delay. The
other was the Hopi interpretation of the first dentence of Section 2(c)
of the Act which reads:

"Within fifteen days after formal certification of
-both negotiating teams to the Mediator, the Mediator
shall schedule the first negotiating session at

such time and place as he deems appropriate.”
(underscoring supplied)

The Medistsr wag cympathefic ta the Hopi abjection to delay and.
in this regard, made a firm commitment to botn tribes to forego any
new business commitments and to give top priority to this dispute
once commitments incurred prior to appointment had been fulfilled.

The Hopi interpretation of Section 2(c) was that the first
official negotiation session must be held with fifteen (15) days
following notification of Team appointments. = .

The Mediator's interpretation of Section 2(c) can be summnarized
as follows: The "formal certification(s) of both negotiating teams
to the Mediator'" had been January 30, 1975 (Navajo) and February 5, 1975
(Hopi). Clearly, notice of a scheduled meeting had to be given on
or prior to February 20, 1975. Accordingly, under date of
February 19, 1975 the Mediator served formal notice of the first
official negotimizing session to begin in Tucson, Arizona on Monday,
March 17, 1975. It was the Mediator's basic interpretation that
Uguch time---as he deems appropriate' did not mean that the first
official negotiating session must be held within the fifteen day limit.

9It is unlikely that this matter will be of present importance but
1f the Court should so request there are three documents that could be
added to this record. One is a letter, dated February 11, 1975, from
John Paul Kennedy, Esq. to the Mediator, confirming the Hopi objectioms
to a mid-March beginning of formal negotiations as expressed orally at
the Feburary 7 meeting at Second Mesa. The second is a letter dated
February 19, 1975 from the Mediator to John Paul Kennedy (copies to
the Chairmen of both tribes) providing the Mediator's interpretation
of Section 2(c) and explaining the reasons for a March 17, 1975
beginning of negotiations.==dJhe third is a March 5, 1975 "confidential"
letter from .John Paul Kennedy to the Mediator, restating and amplifying
the Hopi objections but concluding that the Hopi Team would attend the
March 17 opening meeting, under protest.
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" Negotiations did begin at 10:00 a.m. on Monday, March 17, 1975
in Tucson, Arizona, as scheduled.

&
I

!
{ March 17, 1975 is the official beginning date of formal
negotiations and of the 180-day negotiating period provided by the

Act,

{

4, Joint Negotiating Meetings

a. Dates and Places

i
g Dates of
Scheduled Meekings

3/17-20/75

Places

Days of

Joint Meetings

Tucson, Arizona 31/2

4/9-12/75 Tucson, Arizona 2 1/2
4/30/75-5/2/75 Albuquerque, N. M. 1 10 8
5/19-21/75 Tucson, Arizona 2 1/2 2
6/9-11/75 Phoenix, Arizona 21/2 +
6/30/75-7/3/75 Salt Lake City, Utah 2 &
7/14-16/75 Kayenta, Arizona 21/2 i
8/4-6/75 Flagstaff, Arizona 3 1 '
9/12-13/75 Salt Lake City, Utah --

! , TOTAL 19 1/2

1

' Both Negotiating Teams utilized much of the time between meetings
to study proposals made, to formulate new proposals, and to confer
with other Tribal officials. Because required relocations will be
confined almost solely to Navajo residents of the Joint Use Area,
Ngvajo Ncgotiating Teaw memoers spent substantial amount of timc

between negotiations conferring with other members of the Navajo
Tribal Council, as well as with members of the Navajo-Hopi Land Dispute
Commission. In addition, members of the Navajo Team met with local
residents at a large number of Chapter meetings throughout the area.

e

10The Hopi Team attended meetings on April 30, 1975 but declined
to attend on May 1, 1975 for reasons officially recorded by a
letter, dated May 6, 1975, from Abbott Sekaquaptewa, Hopi Tribal
Chairman, to the Mediator. °

llAt these meetings, the Hopi Team expressed orally some
questions as to whether additional meetings would be adviseable.

12These meetings were scheduled as meetings of a sub-committee
of regular team members. The full Navajo Team attended for part
of the day on September 12, 1975 but did not attend on September 13,
1975. An informal 2 Navajo - 1 Hopi sub-committee met most of the day
on September 12, 1975. The Hopi Team arrived at 2:00 p.m. on s
September 13, 1975 after departure of the Navajo Team. No days of
"Joint Meetings' are recorded for the September 12 thru September 13,
1975 period. .

LI
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b. Subject Matters Discussed

-+ Throughout the 19 1/2 days of joint negotiating meetings, at
least some mention was made of all issues in dispute between the two
tribes under Public Law 93-531. However, some items were discussed
-at great length; others relatively briefly.

i
H

By far the greatest amount of time was spent on the problem of
partition. The most specific vehicles stimulating such discussion
were a series of nine alternative maps proposed by the Hopi Team
and a series of ten altermative maps proposed by the Navajo Team.

¢. Mediator's General Appraisal of Proposals Made
| By the Two Teams

i It can be reported here that, as negotiations proceeded, the
proposals on the major issue of partition came progressively
closer to agreement. In terms of land mass only (acreage), there
was general agreement of the two teams on some B07 to 85% of the total
acres to be partitioned. However, the remaining unresclved 15% to
20% of the total area reflected very strong differences of opinion.

i0n other issues, the proposals made by the two teams varied,'
issue by issue, both as to extent of detail relevant to the issue and
degrees of agreement and disagreement.

1Two somewhat general differences of approach of the two teams,
throughout the negotiations, should be recorded here.

In general, it was a Navajo position that all issues in dispute
-should be resolved by agreement and that possible agreement on any
one issue should not be finalized as an .agreement until all other
igrgsues were resclved. On several issues, in addition to partition,

the Navajos made quite specific proposals in writing.

In contrast, it was a basic Hopi position that agreement on a
partition line was a first and essential requisite and that agreement
on other issues should be deferred until the partition line had been

-established. This Hopi position did not prevent discussion of other
issues. It did mean that the Hopi Team made few written proposals on
dissues other than the partition line.

d. Apreements Reached in Principle -

No specific agreements were reached that could qualify as a
"full agreement" (Section 3(a)_ of the Act) or even as a ''partial
agreement” under Section 3(b). However, there were informal
agreements of principle that should be noted in this report.

13Section 3(b)--"1f, within the ome hundred and eighty day period
--referred to in subsection (a) of this section, a partial agreement
has been reached between the tribes and they wish such partial agrecment
to go into effect, they shall follow the procedure set forth in said
subsection (a). The partial agreement shall then be considered by *°°
the Mediator in preparing his report, and the District Court in making
a final adjudication, pursuant to section 4.' (underscoring supplied)
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* Following the first joint negotiating meetings held in Tucson,
Arizona, on March 17-20, 1975, a brief press release, authorized by
the negotiators, imcluded the following principles:

i "Both Tribes agreed that the resolution must take inte
account the personal hardships of the Navajo people
affected. 1In addition, the parties agreed that

the resolution will result in the mear future in the
restoration to the Hopi Tribe of its exclusive use

of an equal share of the surface area of the Joint

Use Area."”

{ Due to certain inaccurate or misleading press accounts following
that meeting, these two important principles were restated in a jointly
approved press release subsequent to the next negotiating session,
held in Tucson on April 9-12, 1975. The restatement includes the
following: .

"There was and is a specific agreement that in the
near future the Hopi Tribe will be restored its
exclusive use and ownership of one-half of the
surface area of the Joint Use Area. Any implication
that the parties agreed that the Hopis would receive
less than their one-half of the land surface area

is completely false. ‘There was also agreement

"that the tribes would take into account the

personal hardships of the Navajo pecple affected.”

In addition, there were other agreements of principle reached
by the Negotiating Teams on other issues.

5. End of Negotiating Period

Public Law 93-331 provides a negotiating period of 180 days,
subject to certain possible contingencies.

A first contingency (Section 2¢(b)) would apply in the event that
either or both tribes should fail to select and certify a negotiating
team within 30 days after notification by the Secretary of the Interior,
or, if replacements for regular team members should not be made within
30 days after a vacancy. Both tribes fulfilled their obligations
in this particular. :

A second contingency (Section Z(d))14 would apply in the event
that either negotiating team should fail to attend two consecutive
sessions. The lopi team did not attend one scheduled meeting on
May 1, 1975 at Albuquerque, New Mexico after one day of meetings.
Also, some questions could be raised about failure of the Hopi team
to attend a meeting on September 12, 1375 at Salt Lake City, Utah
and failure of the Navajo team to attend a meeting on September 13, L
1975, However, throughout the 180C-day period, there was no failure .
of either team to attend two consecutive sessions. Accordingly, this
exception does not apply. ‘

IR

Sy

Raria 3

me2

14Section 2(dY--"In the event either negotiating team fails to
attend two consecutive sessions or, in the opinion of the Mediator,
either negotiating team fails to bargain in good faith or an impasse
is reached, the provisions of subsection (a) of section & shall
become effective."
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A third possible ‘exception {also Scction 2(d)) is dependent on
whether the dMediator should find that "either negotiating team fails
to bargain in good Faith or that an impasse is reached." 1In the
judgment of the Mediators, there was no failure to bargain in good
faith. Nor do we find that an impasse was reached during the 180-day
period. .

The 180-day negotiating period expired at midnight on September 13,
1975 under the provisions of the Act and in the absence of agreement
by the negotiators prior to that date.

The Chairmen of both the Navajo and Hopi Tribal Councils stated,
after September 13, 1975, that if a basis for settlement could be
found prior to submission of the matter to the District Court, the
expiration of the 180-day negotiation period should not interfere with
such settlement. The Mediators did make further attempts to achieve
settlement but these efforts were unsuccessful.

6. Other Mediator Activities

a. Inspections of the Joint Use Area

On April 21, 1975, the Mediators and Navajo representatives
engaged in an aerial reconnaissance by helicopter of large segments
of the Joint Use Area, primarily over the eastern half. On the following
day, April 22, 1975, certain areas, notably in the southwesternm,
western, and northwestern portions of the JUA were visited by the
same group using land vehicles.

On April 23, 1975, the Mediators accompanied by Hopi representatives
were taken on a low-allitude recounaissance in & Cessna plane. Thic
flight generally followed the sco-called "Steiger line" as well as
other areas. On April 24, 1975,.a land vehicle trip with the Hopi

group was conducted primarily to visit certain Hopi sacred shrines.

Other visits to the Joint Use Area, in conjunction with visits
to Chapter meetings and to the Peabody Coal Mine area, afforded
the Mediators the opportunity to cobserve certain parts of the terrain
that is in dispute.

In total, the Mediators spent about eight (8) days visiting and
inspecting the disputed land. ?

b. Inspections of Land Qutside the 1882 Reservation for
Possible Purchase by the Navajo Tribe and Meetings
Related to such Purchase

Sections 11{a) and 11(b) of the Act provide for possible purchase
by the Navajo Tribe of not to exceed 250,000 acres in Arizona or
New Mexico, contiguous to or adjacent to the existing Navajo Reservation,
such lands to be takenm in trust by the United States for the benefit,
of the Navajo Tribe. Further, Section 5(a) (1) of the Act provides
that the Mediator may recommend, subject to the consent of the
Secretary, that additional lands be acquired for the benefit of eiig?r

tribe.

SEaeiry

S5l

i

HP012742



I f%\_ . S

The purpose of the above noted provisions is to provide additional
land on which some Navajo families, displaced from the Joint Use
Area, may be relocated,.

On May 23, 1975, the Mediators met in Phoenix, Arizona with
Navajo representatives, Bureau of Land Management (BLM) representatives,
BIA representatives, and members of the Department of the Interior
Solicitor's office to discuss BLM lands possibly available for
purchase under Section 1i(a). The Mediators had previously attended
a similar meeting in the office of the Under Secretary of the Depart-
ment in Washington on May 15, 1975. Subsequent meetings at the BLM
office in Phoenix on the same subject matter were attended by the
Associate Mediator.

On June 23, 24 and 25, 1975, the Assoclate Mediator inspected
certain lands in the lHouse Rock Valley, Paria Plateau, and Winslow
areas (all in Arizona) with Navajo, BIM and BIA representatives.

On July 17, 1975, the Mediators inspected certain so-called
"checkerboard" BIM lands south of Gallup and in the vicinity of
Crown Point (both in New Mexico). A representative group similar to
that noted earlier participated in this visit. At a briefing session
prior to these visits, a BLM representative made a presentation
regarding certain BLM lands near Farmington, New Mexico.

On Adgust 27, 1975, the Mediators and Navajo representatives
inspected certain privately owned ranch lands,. possibly available
by purchase. ’ .

¢. Navajo Chapter Meetings and Visit to Peabody Coal Mine

As an aspect of the efforts of the Navajo Wegotiating Team to
explore the implicatioms of this dispute with local residents of the
Joint Use Area at Chapter Meetings, the Mediators were invited to
attend some of these meetings. :

On April 21, 1975, in conjunction with a JUA land inspection, the
Mediators, Navajo Team members, and Tribal Council members met at
the Pinon Chapter House. The meeting was attended by approximately
100 Navajos. '

On August 8, 1975, the Mediators, Navajo Team members, and

- Tribal Council members met at the Hard Rock Chapter House with
approximately 75 Navajos in attendance. This meeting had been
preceded on August 7, 1975 by visits to a few Navajo homes in the
northwestern portion of the JUA and by a visit to the Peabody Coal
Mine area in the north central part of the JUA.

On August 10, 1975, the Mediator met at a similar meeting
conducted at the White Cone Chapter House with approximately 90 Navajos
in attendance. .

On September 9, 1975, the Mediators met at the Rocky Ridge
Boarding School with Navajo Team members, Tribal Council members,
Navajos from a number of Chapters, and others, including press
representatives. Some 450 persons, in total, were at this meeting.

%
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During these various Chapter meetings, Navajo Team members and
the Mediators made initial brief presentations of the provisions of
Public Law 93-531 and its implications. The bulk of the time following
these presentations was devoted to statements by members of the
audience regarding problems of partition. The sessions were completed
by a period of questions and answers.’

From the Mediators' point of view, these meetings were especially
valuable because Navajos who might possibly lie affected by relocation
had an opportunity of being heard, thus supplementing the like observa-
tions of the members of the Navajo Negotiating Team. The Mediators
also believe that these meetings, as well as the much larger number
of other Chapter meetings attended by Navajo Team members in the absence
of the Mediators, were important because a Court decision in this
matter will not come as a surprise to those Navajos affected by it.

d. Meetings with Relocation Commission

- The Mavajo and Hopi Indian Relocation Commission (Sections 12,
13, 14 and 15 of Public Law 93-5331) was appointed officially on
June 27, 1975 but had been unofficially designated at an earlier date.

* The three members and their respective positions are:

~ Robert E. Lewis, Chairman
" Hawley Atkinson, Vice Chairman
Paul D. Urbano, Secretary

Because of obvious interrelation between the future work of the
Commission and the progress of negotiations, the Mediators contacted
the newly designated members. On June 10, 1975, the Secretary of the
Commission met briefly with the Negotiating Teams and the Mediators
~-during negotiations in Phoenix. On June 20, 1975, the Vice Chairman
of the Commission conferred with the Mediators and with FMCS
“Deputy Director Scearce in Tucson.

Subsequently, the full Commission met separately with the Navajo
and with the Hopi Negotiation Teams in Window Rock and at Second Mesa.

dn September 18, 1975, the Mediators met for the better part of
the day with the full Relocation Commission in Phoenix.

‘e. Meetings with the Parties Separately

On September &, 1975, the Mediators met with the Hopi Team at
New Oraibi and, September 8, 1975, the Mediators met with the Navajo
Team at Window Rock. On September 12 and 13, 1975, the Mediators
met separately with the Navajo Team and the Hopi Team in Salt Lake
City. : .

On many occasions, during joint negotiations, the Mediators met ?
separately with the Hopi or the Navajo Negotiating Teams or with
fndividual members of such teams. No attempt was made to make a
record of the numbers, times, or places of such meetings.

[}
©
o

At all times, both teams were fully aware of the fact of separate
meetings. The matter was discussed and agreed to, at the beginning
of negotiations, as a normal aspect of mediation activity.
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7. Mediator Appraisal of Value of these Negotiations

The Mediators conclude, without reservation, that these negotiations
have been immensely valuable to the process of eventual resolution
of this long-standing dispute. Absence of complete agreement, or
even of partial specific agreement, is not a true measure of success
- or failure.

Both teams have been open, candid and positive in expression of their

positions, hopes, and aspirations. For the most part, members of

each team have faced up to the very real problems of both sides of
- the controversy. Sincere efforts were made to accomodate to each

others needs. By and large, these negotiations were held in an
atmosphere of mutual seeking for viable compromise. The general
.approach has not been that of an adversary proceeding in which only
extreme positions are voiced or sought. Finally, and perhaps most

truly reflective of these proceedings, there has existed a surprising
degree of good humor.

Absence of agreement is an unhappy result. However, it should
not be unexpected in view of the magnitude and complexity of this
-dispute. '

. ‘Now that it becomes necessary for us to prepare this report and
recommendations, we believe that it is our duty and responsibility
to distill from these negotiations those aspects that were most
constructive and to recognize those verities, consistent with the
law and the facts.

€. Mcdiator Recommendations (90 day period)

-Section 4(a) of the Act reads, in part, as follows:

Mif the megotiating teams fail to reach full agreement
within the time period allowed in subsection (a) of
Section 3 (180 days)---the Mediator, within ninety
days thereafter, shall prepare and submit to the
District Court a report containing his recommendations
for the settlement of the interests and rights set

out in subsection (a) of Section ! which shall be most
Teasonablc and equitable in light of the law and
eircumstances and consistent with the provisions

of this Act.---" ({(underscoring supplied)

The 90 day period expired 90 days after September 13, 1975
.or, to be specific, at midnight on December 12, 19753.

oD
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IT. GENERAL BASTS FOR MEDIATOR RECOMMENDATIONS

-- A. Legal Requirements

i +d.-~Gonformance to Healing vs. Jones

~Public Law 93-531 provides that the -proceedings in which the
~#Mediators are acting shall be supplemental-proceedings.15 It
-provides also that the Mediators' recommendations shall be in
=conformance with the Court decision in-Healing vs. Jones.
=in addition, it directs that the rights and interests of the
~3Hopi Tribe to District 6 lands, as defined in the Healing case,
“Mshall not be reduced or limited in any manner.''L

:0bviously, the Mediators are bound by these requirements and
- =sour recommendations are intended to obserwve them.

2. Longressional Criteria of Public Law 93-531

" Bection 6(a), (b), {(c), (d), {(e), and (f) of the Act provide
<riteria for consideration by the Mediators and by the District
Court. . )

i "The Mediators have also reviewed .certain aspects cof the legisla-
~=%tiye history. These include: (a) ‘Hearings before the Subcommittee
zon Indian Affairs, House of Representatives (April 17 and 18, 1972),

:.(b) Hearings before the Committee on Indian Affairs, Senate
—+{March 7, 1973), (c) Report of the Senate Committee on Interior
-zand Insular Affairs (September 25, 1974), and (d) The Congressional
~Record with particular attention to the floer debate in the Senate

PR B e it A e e - & T LTI T e O _ENT
TJUS e PYASY o0 paSE4dge UL LUunilil Law 93-531.

:1§Section 1(b)--"The proceedings in which the Mediator shall be
=acting under the provisions of this Act shall be the supplemental
sproceedings in the Healing case now pending in the United States

- 4District Court for the District of Arizona (hereinafter referred to
-izas 'the District Court')."

=16 ‘

=Section 6 states in part-{'TheMediator in preparing his report,

-=and the District Court in making the final adjudication, pursuant to

<zsection 4, shall consider and be guided by the decision of the

-‘Healing case-~-"

zSection 6(a)--"The rights and interests, as defined in the
-Healing case, of the Hopi Tribe in .and to that portion of the reservation
~sestablished by the Executive order of December 16, 1882, which is
-~known as land management district no. 6 (hereinafter referred to as
Zthe 'Hopi Reservation') shall not be reduced or limited in any manner."
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3. Surface Rights Only

Section 718 of Public Law 93-531 provides clearly that partition
of the surface area shall not affect the joint ownership status of
the coal, oil, gas, and all other minerals underlying the lands in .
the Joint Use Area,

B. Factual Considerationg

This preliminary section of our report is intended to describe,
as briefly as possible, the nature and source of the factual informa-
tion available to the Mediators.

Section l(d)19 provides for the appointment by the Secretary of
the Interior of a representative to act as his lisisonwith the
Mediators. Pursuant t~ this provision, William L. Benjamin, Project
Officer, BIA-Joint Use Administrative Office, Flagstaff, Arizona, was
appointed to this post. Lynn R. Montgomery, Assistant Project
Officer at the same office, was appointed Acting Project Officer
for the duration of Benjamin's service as liaison person. These
officials and other members of the BIA staff at the Flagstaff office
have been fully cooperative with the Mediators. In fact, the BIA
has been the primary source of factual data.

Section 1(c)(l) of the Act provides that the Mediator may request
assistance from any department or agency of the Federal Government.
To aid in implementation of that provision, Section 1(c)(2) of the
Act provides. for the appointment by the President of an interagency
committee chaired by the Secretary of the Interior. On January 6, 1975,
President Ford appointed a Hopi-Navajo Land Settlement Interagency
Committee consisting of the Secretary of the Interior {Chairman),
the Attorney General, and five other Cabinet Secretaries (Agriculture,
Commerce, Labor, HEW, and HUD). As the negotiations proceeded,
direct assistance from departments or agencies other than the Depart-
ment of the Interior has not been extensive. When and as required,
such assistance and information has usually been arranged for by the
Department of the Interior.

Section l(e)zo of the Act provides that the Mediator may retain
the services of gtaff assistants and consultants.

18Section 7--"Partition of the surface of the lands of the joint
use area shall not affect the joint ownership status of the coal,
oil, gas, and all other minerals within or underlying such lands.
All such coal, oil, gas, and other minerals within or underlying
such lands shall be managed jointly by the two tribes, subject to
supervision and approval by the Secretary as otherwise required by
law, and the proceeds therefrom shall be divided between the tribes,
share and share alike."

19Section 1(d)--"The Secretary shall appoint a full-time
Tepresentative as his liaison with the Mediator to facilitate the
provision of information and assistance requested by the Mediator
from the bepartment of Interior."

Section 1(e)--"The Mediator may retain the services of such staff
assistants and consultants as he shall deem necessary, subject to the
approval of the Director of the Federal Mediation and Conciliation
Service." '

9 me=r
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As noted earlier, Robert H. Johnston was appointed Associate
-Mediator and Roy T. Harmon was appointed Administrative Assistant.
Both of these appointments were made by the Director of the Federal
Mediation and Conciliation Service after consultation with the
Mediator. Dr. Melvin E. Hecht, Professor of.ﬂgographx,Univcrsity
of Arizona, was retained by the Mediator as Consulting Geographer .
and Frank Norris has acted as Cartographer under Dr. llecht's super-
vision. The Mediator appointed Margaret FitzPatrick as Office Manager
and other individuals have worked under her supervision as secretarial
and analytical assiﬁtants. Legal advice has been provided primarily
by the legal staff“‘ of the Washington office of the Federal Mediation
and Conciliation Service and also by Robert ¢, C. Heaney, fucson,
Arizona, retained by the Mediator.

1. BIA Census Enumeration

Section 6(b) of tle Act provides that the Mediators and the Court
should give consideration to establishment of boundary lines

"so as to include the higher density population of each
tribe within the portion of the lands partitioned
to such tribe---"

As a practical matter, the application of this provision would affect

‘Navajos almost solely since there are very few Hopis resident in
the JUA.

The BIA conducted a detailed study to determine current population
and other data, including specific locations of residence.

The BIA study began by the taking of aerial photographs of the
entive T0A durins 3 pericd from June tnrough August, 1974. Precise
iocations of all man-made structures available from the aerial
survey were then marked on 7.5 minute (quarter quad) U.S.G,S. maps.23
These structures included dwellings, sheds, corrals, ete. that could

-be identified. Identification numbers were then allocated to each
such structure. It was not possible in this "spotting" process

-to delineate the exact nature of a structure. The BIA made two major
distinctions by symbol markings. A square (®) was used to indicate a

building of some sort. A separate marking (L) was used to indicate
a corral, . ‘

In addition to the quarter quad maps, the BIA alsoc prepared
larger scale maps, showing the same information but the markings were
-correspondingly smaller, These variocus maps were made available to
the two tribes .and to the Mediators early in the negotiation period.
They provided ‘tentative general information on "Eopulation density"
_but did not include an actual population count.2

ZINancy Duckwiler Ruth Phipps
Barbara Nogal Timmy Sabor
-Gwen Townsend

Q?Herbert Fishgold
. ~John Martin

23A "quarter quad" map may be better understood when it is knowm
that there are 64 quarter quads in the entire 1882 Reservation.

243y a2 manual count of the squares (all structures except
=corrals), the negotiators=snd the Mediators had available a rough
and ready measure for the purpose of preparing proposals. The manual
count of all structures except corrals that the negotiators labeled
as "improvements" for discussion purposes came to a total of 4579
for the entire JUA.
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The next step in the BIA program was to conduct a population survey.
Four teams, cach consisting of an enumerator and an interpreter, were

~sent out into the JUA. Consulting the appropriate quarter quad map,
-each team found the locations already marked on the map. If any
‘responsiblc person was found ag home at a dwelling, the enumerator
~used a standard one page form“’ and vompleted that form. The enumera-
tion form includes certain basic informatiqn.2 - ST

- “The enumeration teams also compiled information to up date and
correct the original quarter quad maps. Structures were further
refined to show (a) liveable dwellings, (b) abandoned or destroyed
-dwellings or corrals, (c) sheds or '"shade houses" {summer structures
not completely enclosed or roofed) and (d) corrals. Some strctures

-were found that were not detected on the aerial maps. These were
identified and subsequently given identification numbers.

The. enumeration teams began their work .in December, 1974. A
Mfirst round” of the enumeration of the entire JUA area was compileted
:by mid-summer in 1975. e

Based on the enumeration data supplied to a computer, the BIA
furnished _to the two tribes and to the Mediators preliminary computer
-printouts ! on August 3, 1975.

" To complete the study, the enumeration teams returned to the
areas where no residents had been found in liveable dwellings or
“where other data required for the enumeration forms were not complete.

Such return visits oceurred from one to four times, depending on the
“garea.

Subsequently, the BIA delivered to the Mediators revised slphs and
- -mumeric printouts aund revised quarter quad maps, reflecting additional
Anformation that had been obtained by the enumerators. :

“The Mediation staff has examined these computer printouts and the
revised quarter quad maps. After manual tabulaticn, summaries have
- -been prepared, as shown in Appendices 6, 7, and 8. 1In Appendix 6,
~summaries made available by the BIA to the Mediators on December 5,
“1975 from data in the computer as of December 4, 1975 are shown
~zalongside of the Mediator's manually computed summaries.28

.25

“Blank enumeration form shown as Appendix 5.
'26(3) Nature of each numbered structure, (b) Name of each
"head of household" and other members of the family or other persons
~residing in a dwelling with dates of birth, social security numbers,
stribal census numbers, and (c) Location and description of other
~properties owned by the 'head of household.™

“27These printouts were large books of pages in two forms. One was
-a "numeric" printout, reflecting enumeration data by location numbers
-in each quarter quad. The other was an "alpha" printout, showing In

salphabetical order all the persons residing in the JUA area, as
Tecorded up to that date.

281t will be noted that the two studies do not show identical
figures. This may be due, in part, to the fact that the BIA has been
periodically refining its data. In fact, it continues to do so as this
“report is being written. The Mediators' manual count is based on data
less recent than December 4, 1975. In any event, the two studies by
different mcthods tend to be confirming. - - = FRETL
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Both tribes have raised some questions as to whether the
enumeration is as complete and accurate as might be desired.

Objections were addressed partially to the fact that a substantial
number of iiveable dwellings were not shown by the BIA as being
occupied. ‘The Navajo Team complains because the enumeration teams
confined their visits to weekdays, Monday through Friday. ‘The Hopi
Team does not object to this aspect of the matter, believing that it may
neglect counting only those Navajos who are not real residents of
the JUA anyway. ‘The Mediators' examination of .the data would suggest
a number of pessible reasons for seemingly unoccupied liveable
dwellings. 1In a substantial number of instauces, there are two or

more liveable dwellings in a "cluster", owned by one "head of household",

but all the population was ascribed by a BIA enumerator to one of these
dwellings. In reality, various numbers of the family may actually
occupy all or most of these dwellings. Secondly, the 'summer hogan"
and "winter hogan" aspect of Navajo life style may mean that when the
enumerators made their visits, the family was absent from one of the
dwellings. Thirdly, because of the weekday visitations by the
enumerators, a dwelling may appear to be unoccupied because the family
has temporary or even semi-permanent employment at nearby locations,
but is present at the family dwelling on the reservation on weekends
with varying degrees of regularity. Fourthly, despite repeated visits,
the enumerators may not have found anybody at home even though there

is normal residency. Finally, some of the unoccupied dwellings may
simply be liveable but unoccupied at any time,

The Hopi Team questions the accuracy of the study on the premise
that there were more Navajos than Hopis employed on the enumeration
teams, implying that the enumeration data may be “slanted" in one
way or another. 1t is obvious that at least half of the total
number of persons on the teams had to be Navajo because one member
of each team was an interpreter. Some Hopis were employed. The BIA
has assured the Mediators of the integrity cof the enumeration
process.

Aftexr careful appraisal of the BIA study, the Mediators are
convinced that the data are as accurate and complete as can reasonably
be expected. The only criticism that appears to us to have possible
validity is that enumerators were necessarily required to accept
personal data submitted by the residents. If the information submitted
to the enumerators was false, inaccurate, or incomplete, there is no
reasonable way to determine the extent of inaccuracy.

In closing this section, we assume that the Relocation Commission
will take note of this aspect of our report but will also undoubtedly
determine its own methods of analysis.
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2. Water Resources Dakta

Another important factor to be considered in land partition is the

availability of water, including existing resources and future potential.

Under dates of September 18 and 25, 1975, the BIA delivered to the
Mediators two maps showing existing water resources in the following
categories: (a) drilled wells, (b) dug wells, {c) developed springs,
and (d) undeveloped springs. Dr. Melvin E. Hecht and his staff have
plotted these water resources on the same quarter quad maps that show
other structures,

Further, the BIA has contracted with the Water Development
Corporation of Tucson, Arizona to conduckt a water survey of the
JUA. Briefly, these studies encompass:

a. Availability of surface and ground water

b. Suitable locations for additional stock ponds

c. Potential irrigation areas together with possible flash
flood controls

d. Hydrolic properties of major aquifers, particularly as they
relate to livestock and irrigation requlrements

e. Possible sites for construction of new wells

- A U.8.G.S. water survey map and report (E. H. McGaveck and
R. J. Edmonds), dated December, 1973, has also been secured by the
Mediators through the BIA. This report supplies information somewhat
paralleling but less complete than the Water Development Corporation
study.

Ty b Bl shtr renc ol
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are water resources in the JUA not vet developed and that could be
developed at less than prohibitive cost for domestic use, for live-
stock, and for minor irrigation projects. '

-
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We are advised by the BIA that budget requests for land restoration
in the JUA (Section 25(a)(2) of Public Law 93~ 531) include encugh
funds for about 25 new drilled wells.

3. Grazing Capacity Data

Under dates of May 15 and 22, 1975, the BIA forwarded to the two
tribes and to the Mediators a statistical summary of the carrying
capacity of the JUA.

This summary shows, by quarter quad, the total number of '"sheep
units year long" (SUYL) for three different time periods: (a) 1963,
(b) 1973, and (c) potential (after as complete land restoration as is
possible)}.

At the request of the Mediators, the BIA has supplemented these
data by a breakdown of SUYL for those quarter quads that are divided
by our recommended partition linmes. Appendix 3 shows this information
and the total division of SUYL (both 1973 and potential).
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4, Other Evidence Bearing on Land Quality

During 1964 the BIA prepared a Soil and Range Inventory of the
1882 Executive Order area. The results of the inventory have been
plotted on 16 fifteen minute quad maps which comprise the total area.
Said maps were derived from aerial photographs and mosaics taken
prior to and during 1964. -

Pollowing a physical inspection and analysis of the area by BIA
soil scientists and range conservationists, that office then plotted
the findings by means of professionally accepted symbols on the above
mentioned quad maps. '

These symbols reflect such information as range soil, classes
and groups, land slopes and erosion classes, climatic zones, acreage
and stocking rates, water and drainage factors, etc. Together, these
symbols give the viewer a general perspective of the quality of the
land in the JUA. :

Subsequent to the 1972 District Court Order of Compliance, the
BIA updated its 1964 Soil and Range Inventory. To complete this revision,
the BIA utilized six range conservationists, each of whom physically
reinspected the above lands for any changes which had occurred since
' the 1964 inventory. Such changes were then evaluated and retabulated,
from which an updated Scil and Range Inventory was prepared and issued
in 1973,

Accessability to paved roads could be a factor affecting value
of land. Accordingly, the Mediators requested Dr. Melvin E. Hecht
and his staff to plot on the quarter quad maps the paved roads
.in the JUA and a very limited number of unpaved roads that carry

- wmde e m e

- - S .
o state road a_y‘muul.

B. Judgment Factors

In the recommendations made later in this report, the Mediators
have examined carefully all the available factual data. We have also
been influenced materially by the valid positions of the two tribes,
as they have appraised and evaluated these same data. It is the
leadership and the peoples of both tribes who will necessarily be
required to "live with" the results of the Court determinations for
many years to come. Their valid judgments should govern, in so far
as is possible. ' '

Needless to say, where the two tribes differ in any material
respect, it is encumbent on the Mediators to exercise their best
impartial judgment as to the relative validity of the conflicting
opinions. Some few issues were not explored adequately during the
negotiation period. Also, new or refined facts have been
developed since the end of the negotiation period. It will be
necessary for the Mediators to appraise and evaluate the significance
of such factors. To the extent possible, the Mediators have attempted
to obtain the reactions of the two tribes to any new data.
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D. Relationship of These Recommendations to Purchase by Navajo

Tribe of Lands Qutside 1882 Reservation
-

1. Section 11 Lands

Section 11 of Public Law 93-531 reads as follows:

"{a) The Secretary is authorized and directed to
transfer not to exceed 250,000 acres of land
under the jurisdiction of the Bureau'of Land
Management within the States of Arizona or

New Mexico to the Navajo Tribe: Provided, That
the Navajo Tribe shall pay to the United States
the fair market value for such lands as may be
determined by the Secretary. Such lands, shall
1f possible, be contiguous or adjacent to the
existing Navajo Reservation. Title to such
lands which are contiguous or adjacent to the
Navajo Reservation shall be taken by the United
States in trust for the benefit of the Navajo
Tribe." :

"(b) Any private lands the Navajo Tribe acquires which
are contiguous or adjacent to the Navajo

Reservation may be taken by the United -States

in trust for the benefit of the Navajo Tribe:
Provided, That the land acquired pursuant to
subsection (a) and this subsection shall not

exceed a total of 250,000 acres."

Under date of June 11, 1975, the Nitectnr., Bureau of Tand Management,
in a letter to the Secretary of the Interior, identified ceiiain
lands in Arizona and New Mexico, which in the then stated opinion
of the BIM, could be made available to the Navajo Tribe under Sectiom 11 .
of the Act.

All of the lands noted in the June 11,1975 letter were physically
inspected by members of the Navajo Tribe. For various and sundry
reasons, the Navajos do not believe that these lands adequately meet
their needs and the requirements of Section 11.

_The land expressly desired by the Navajo Tribe under Section 11l(a)
consists of 250,000 acres of BLM land. The land is located in the
House Rock Valley - Paria Plateau area, along and north of Arizona
State Highway 89. .

A number of meetings have been held, at which times the Navajo
Tribe has presented to the BIA its reasons for requesting land in the
House Rock Valley - Paria Plateau area. Formal application has been
made for the land, supported most recently by a November 11, 1975
resolution of the Navajo's Land Dispute Commission and an accompaning
plan for Navajo use of the area. '

32
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Acquisition of the llouse Rock Valley - Paria Plateau lands by the
Navajo Tribe has been bitterly opposed by numerous factions, outstanding
of which are the "Save the Arizona Strip Committee" and its
constituent groups,. -

The BLM, has commenced its analysis of the factors involved in
sale of the House Rock Valley - Paria Plateau lands to the Navajo
Tribe. In a letter, dated December 1, 1975, from the State Director
of the BLM to the Mcdiators, the BLM indlcates a schedule including

an Environmental Analysis Report, public meetings, and other possible
procedural steps.

Some reasonable time requirements are obviously necded. However,
the predictable effects of leng delay are ominous. Doubts about
availability of the 250,000 acres have already influenced negotiations
adversely. Moreover, once a partitiom line has been drawn, Navajos
who must be relocated will ask the obvious question: '"Where can we
go?" 1In fact, this question has already been raised by many Navajos
who fear that they will be relocated. If additional land is not
available, the work of the Relocation Commission will be hampered
in a major way. : .

As indicated earlier in this report, the Mediators have personally
inspected all the lands considered up to this date under the 250,000
acre provision of Section 11(a). It is our considered opinion that
the House Rock Valley - Paria Plateau area is the only presently
known BLM land in Arizona or New Mexico that qualifies under the
"contiguous or adjacent”" criteria and under the necessity to find
land for relocation purposes. If this is the case, and if no adequate
presently unknown alternative can be presented, there is no satisfactory
answer but fer the Secretary of the Iaterior Lo "bite the bullet™
and make the House Rock Valley - Paria Plateau lands available for
purchase by the Navajo Tribe. It should be noted that the words of
Section 11l(a) are: "The Secretary of the Interior is authorized
and directed---". Moreover, "time is of the essence" and such action
should be taken at the earliest possible moment. :

2. Section 5(a)(l) Lands

Section 5(a)(l) of the Act reads as follows:

"(a) For the purpose of facilitating an agreement
pursuant to section 3 or preparing a report pursuant
to section 4, the Mediator is authorized--

(1) notwithstanding the provisions of section 2 of the Act
of May 25, 1918 (40 Stat. 570), to recommend that, subject
to the consent of the Secretary, there be purchased
or otherwise acquired additional lands for the
benefit of either tribe from the funds of either

tribe or funds under any other authority of law;"

The quite obvious purpose of Section 5(a)(l) is that the Congress
recognized the possibility that the 250,000 acres provided in Section 1l
might be insufficient to accomodate all the Navajo families that
must be relocated. It must be remembered that with a 50-30 partition
by acreage, the Navajos must give up 911,041 acres in the JUA now
utilized prlmarlly by Navajo families,
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The Navajo Tribe can purchase private land at any time it chooses
to do so. lowever, in the absence of Congressional approval, the Act
of May 25, 1918 (40 Stat. 570) makes it difficult if not impossible
for any such purchased land to be held in trust by the United States.

It will be noted that Section 5(a}(l) does not restrict the Mediator
in his recommcndations as to the additional land. The "contiguous
or adjacent" and "in the States of Arizona or New Mexico" requirements
of Section 11(a) are not present in Section 5(a)(L). Nor is there
any specification as to whether the additional land be private land,
BLM land, other land owned by the Federal Govermment, or land owned
by any state government. Partly because there are no specific
limitations on the scope or nature of the Mediator's recommendation,
the consent of the Secretary of the Interior must be obtained before
any recommendation can be effectuated.

Elsewhere in this report, it has been determined that approximately :
3495 Navajos now reside on lands to be partitioned to the Hopi
Tribe and therefore are subject to relocation. It is not possible
to determine with any exactness how many families are represented by
this total of 3495 individuals. A precise family total will not be
obtainable until after the Relocation Commission has completed its
report to Congress. However, for the purpose of this section it
is necessary for us to make estimates.

Our- enumeration data reflect that 3495 individuals are associated
with 1151 liveable dwellings. This would indicate an average of
slightly more than three persons per liveable dwelling. However,
this is not a useable family size figure for reasons indicated on
page 19.

Census data compiled by the Navajo Tribe indicate average family
size to be 5.6 persons per family. However, that figure is for the
entire Navajo reservation; whereas our data for the JUA suggests that
the average JUA Navajo family is somewhat smaller.

We estimate that the total number of families subject to required
relocation is somewhere in a range of 625 to 775 families.

The Mavajo Tribe's presentation to the BLM indicates its intention
to move 60 families to the House Rock - Paria Plateau area at an early
date. Additional subsequent relocations to that area may be possible
for families who will not depend on grazing for their livelihood.

Some elderly or handicapped persons may elect life estates. An
unknown number of families, eligible to receive relocation monies as =
determined by the Relocation Commission, may move to locations outside
a Teservation, to Mavajo portions of the JUA, or to the larger Navajo
reservation.

ngverage family size--range of 5.6 to 4.5, : ¢
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An estimate of the effects of all these factors results in
the following computation:

Estimated mumber of Navajo families subject 625 - 775
to relocation. ' {mid-point 700)
Less:

Approximate number of families extimated
to move to the House Rock - Paria Plateau -
area at an early date. 60

Estimated number of additional families

who may subsequently move to the House

Rock - Paria Plateau area who will not

depend on grazing for their livelihood. 60

Estimated number of families electing
life estates. 30

Estimated number of families eligible

to receive relocation funds, as

determined by-the Relocation Commission,

and who move to locations outside a

reservation, or to Navajo portionms

of the JUA, or to other places in the

larger Navajo reservatiom. 200 .
Sub-total _ 330
BALANCE , 275 - 425

{mid-point 350)

should have available to them new lands not heretofore occupied
by Navajos.

It is obvious. to the Mediators, that we must exercise the authority
of Section 5(a)(l) and recommend additional lands.

1t is equally obvious that we could not recommend total additional
acreage for the Navajo Tribe that would be in excess of the land
vacated in the JUA. 1In other words, the maximum possible acreage
under 5(a){l) would be 911,042 acres less 250,000 acres (Section 11)
or a net figure of 661,042 acres. Furthermcre, our examination of
the legislative history does not suggest that it was the intent
of Congress to fully compensate the Navajo Tribe, acreage wise, by
a combination of Section 11 and Section 5(a)(l), for all lands to
be partitioned to the Hopi Tribe.

In determining the acrivage that should be recommended, we have first
examined the existing situation in the JUA. ‘Tthere are a total of
11,798 Navajos now living in the JUA according to the Mediation office
count. Using the same methods noted earlier, this translates to a
range of approximately 2100 to 2600 families or a mid-point figure
of 2350 families. These families occupy all but a small portion of
the 1,822,082 acres of the JUA. The average acres now occupied per
estimated average family is approximately 775 acres. 1If we should
extimate additional land needs of 350 families at an average of
775 acres per family, the required acres would be 271,250 acres of
land at least as good as the JUA land.
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The Mediators recommend under Section 5(a) (1) that the Navajo Tribe
be permitted to acquire an additional 270,000 acres and that such
lands should be placed in trust to the Navajo Tribe by the United
States Government. —
The Navajo Tribe has submitted to the Mediators a presentation
showing certain lands in Arizona, New Mexico, and Utah that might
be acquired. No specific priority order has yet been determined
by the Navajo Tribe and the total acreage of all the lands indicated
is several times the 270,000 acres recommended. Some of this land
is private land, probably available for purchase: Some is United
States (lovernment land under the jurisdiction of the BLM while others
are National Forest or state-owned lands. The many segments of land
suggested as‘possibilities'are at varying distances from the existing
larger Navajo reservation.

AR

.

In order that this particular recommendation may be effectuated,
the approval of the Secretary of the Interior will be required. It
~ is clear that discussion by the Navajo Tribe with the Secretary or

his authorized representatives and negotiation with private land
owners, if any, will also be required. .

FASEE bheirecn e B0 TR Ph ek £ RS NCHk ol

3. Funding of Section 5(a)(l) Lands to be Acquired by
the Navajo Tribe and Comparable Recommended Funds
to the Hopi Tribe

Funding of the purchase of the additional 270,000 acres is S b
referred to in Section S5(a}(l) as "---from the funds of either tribe :
or funds under any other authority of law." The Mediators have
insufficient knowledge of all possible "funds---under amy other
authority of law." However, there is one source of funds that appears
to us as being logical and fully justifiable. 1In Section 25 of the Act,
the Congress authorized funds for relocation purposes as follows:

Authorized Amount

&

Purchase by the Relocation Commission

of habitations and improvements indi-

vidually owned by heads of households

where relocation is required, moving

expenses, and certain additional pay-

ments for replacement habitations, etc.

(Section 23(a)(l)) $31,500,000

Incentive payments to heads of house-
hold who must be relocated and who elect

GRS B

to relocate voluntarily by arrangement
with the Relocation Commission 1
{Section 25(a)(4)) 5,500,000 %
’ i
TOTAL $37,000,000 4
s
i =
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This total of $37,000,000, authorized for relocation purposes,
is clearly much larger than the amount required. OQur recommendations
would result in 3495 Navajos subject to relocation in contrast to
46347 under the "Steiger Line" and in contrast to much larger
figures discussed in the Congress at a time when accurate population
.data were not ivailable. Hven larger numbers were feared by the
Navajo Tribe. Allowing for inflation and reservation of some
authorized funds for a limited number of 1934 dispute relocations,
we believe that there is a surplus of $12,000,000 by conservative
calculations. .

Incidentally, another saving will be realized. Final figures
are not available but it is reasonably certain that the total costs
of the Mediation office will not exceed more than 40 per cent of the
authorized amount of $500,000.

We recommend that $6,000,000 be allocated to the Navajo Tribe for
use in purchase of Section 5(a)(l) lands. While this is a much
smaller sum than will be needed for acquisition of 270,000 acres,
it will materially assist in such acquisition.

. We further recommend that $6,000,000 be allocated to the Hopi
Tribe for use in improvement of its portion of the JUA lands. Such
use could be for bridges across major washes, roads, irrigation
projects, or other similar uses as may be recommended by the Hopi
Tribe and approved by the Secretary of the Interior.

‘These recommendations are supported by cogent considerations.
The Mediators' ability to make a recommended partition that requires
far fewer relocations than contemplated by the Congress is due almost
solely to two factors. The Navajo team at all times gave major

priority to Section 6(d)32--even at the expense of other considerations.

The Hopi team cooperated in good faith in this endeavor. Tt would

ave been impossible for the Mediators to develop our recommended
partltlon, absent this cooperation in negotiations. Even though
both the Hopi and the Navajo Tribes are likely to contest certain
specifics of our recommended partition, this probability does mnot
detract from the major achievements of negotiation. The fruits of
those achievements by the two mnegotiating teams should not be
veflected simply in a major reduction of costs to the United States
Government,

3OThe BIA made a computation of the effects of the "Stelger Line"
after the enumeration had been completed.

31A telegram addressed by Peter MacDonald, Chairman of the Navajo
Tribal Council, to members of Congress in the later stages of
Congressional debate stated that H.R. 10337 "---would deprive 10,000
Navajo people of their homes."”

32Preservatlon of more densely pOpulated areas in the JUA to
the Navajo Tribe.
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To effectuate these recommendatlons, we recommend to the Secretary
of the Interior that he propose to the OMB and to the appropriation
commlttees in the Senate and in the llouse of Representatives
that $6,000,000 be appropriated to the Navajo ‘Vribe and that $6,000,000
be appropriated to the Hopi Tribe. Discussions by the Secretary or
his authorized representatives with the two tribes concerning the
specific content of the proposals will necessarily precede such
proposals to OMB and to the Congress. lowever, the proposals shoull
be developed as rapidly as possible for obvious reasons. The paramount
reason is that the additional Section 5(a)(l) lands will be needed
by the Navajo Tribe at an early date in order to expedite relocation.

E. Unity Committee

During the course of these negotiations, a so-called Unity
Committee was organized and several meetings.were held by that
group.

The individuals who comprise this Cammittee came from two
principal sources. One group includes certain Hopi "Traditiomalists".
The second group consists of certain individual Navajos.

The announced objective of the Unity Committee has been to attempt
to prevent, by legal and other means, effectuation of Public Law 93-531.

During the course of these negotiations, notably at the time of
the negotiating sessions held at Kayenta and Flagstaff, certain
representatives of the Unity Committee appeared and made two requests.
The first was that one or more Unity Committee members should sit
in and participate in the negotiations. The second and alternate
request was that Unity Committee representatives apnear before the
Negotiating Teams, at a time during ofrfivial negeiistions, o make
formal presentations.

After consulrting with the two Negotiating Teams, the Mediators
declined to grant either request. It was our position that the only
negotiators authorized by Public Law 93-531 are the Hopi and Navajo
Negotiating Teams, provided for in Gection 2(a) of the Act and
officially designated by appropriate Resolution of the Tribal Councils.
Moreover, we have believed it more appropriate for the Unity Committee
representatives to make any formal presentations directly to Tribal
Council officials, rather than at a negotiating session.

Despite these rulings against Unity Committee requests, the
Mediators did confer separately with the representatives. During
these informal conferences, the Unity Committee representatives raised
no considerations that had not been fully and adequately explored in
negotiations. The sole exception was the Unity Committee position
that Public Law 93-531 should be rescinded in its entirety. Each
of the two Negntiating Teams also conferred separately with the
representatives.

The Mediators do not believe that the Unity Committee will succeed
in its attempt to prevent effectuation of Public Law 93-53Ll. ‘'owever,
we consider it adviseable to include reference to the Unity Committee
in this report.
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F. Exclusion of Act of .June 14, 1934 Lands from these
Recommendations (Sections 8, 9, and 10 of Public Law 93-531)

Secticns 8, 9, and 10 of the Act are provisions dealing with the
Act of June 14, 1934 Lands, sometimes referred to as the Moenkopi
dispute. These lands, outside the 1882 Reservation, are also in
dispute between the Hopi and Navajo Tribes,

Section 1{a‘) of the Act confers specific authority on the Mediator
only to assist in negotiations involving the Joint Use Area of the
1832 Reservation. Section 4(a) refers back to Section 1(a) and there-
fore provides that the Mediator's authority to make recommendations
is confined to the Joint Use Area.

Section 3(c) gives broad authority to the negotiators to make
any settlement "not inconsistent with existing law'. Conceivably,
the Negotiating Teams could have made a settlement of the 1934 Lands
dispute along with or after a settlement of the JUA dispute. TIn
fact, that possibility was mentioned briefly by some negntiators.
However, those references were few and nothing tangible developed.

The Mediators conclude that we have neither the authority nor
any sound basis for making any recommendatlons vwhatsoever regarding
partition of the 1934 Lands.

Unfortunately, the finding made above does not permit a conclusion
that the 1934 Lands dispute can be ignored entirely. Sections 12,
13, 14, and 15 of -the Act provide that the Relocation Commission
shall have the authority and the responsibility to deal with relocations
required both from the JUA and the 1934 Lands. Alsc, the Section 25
Ccngr"c:;:nal suthsrizatirr of funds for relocation puipuses iLechnically
provides that the authorized ftunds are for the purpose of payments
occasioned by relocations from both the JUA and the 1934 Lands.

It would appear that there may be some inconsistency in the Act
‘occasioned by the fact that, until late in its legislative history,
the Congress intended to legislate a specific partition line in the
1934 Lands. That legislative partition was stricken at a late date
and court proceedings were substituted in lieu thereof.

The 1934 Lands dispute is currently before the District Court in
Phoenix, Arizona at an early stage of proceedings. It is difficult
to predict when it may be concluded.

There are two very practical problems that might develop out of
the separation=of the two disputes.

One is the reascnable certainty that the two disputes will not be
resolved simultauneously. Probable difference of timing may present
real problems for the Relocation Commission. It does not affect this
mediation report except as noted below.

The second problem concerns funds for relocation purposes. As
Mediators, we believe it to be our responsibility to recommend a
partition of the .JUA that will require relocation costs within the
limits of the Congressional authorization. Obviously, there is no
sound basis for us to make any estimate of the relogation funds that
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will be needed for the 1934 dispute after 1t has been concluded.

Qur examination of the legislative history suggests that the total
amounts of authorizations for relocation purposes were predicted almost
solely on relocations from the JUA. "The occasional references to

1934 relocations in this connection are few and inconclusive.

We conclude this section of our report by stating our belief that
our recommendations on residual savings to be allocated to the NavaJo
Tribe and to the Hopi Tribe ($6,000,000 each) plus the actual
predictable costs of relocating 3495 Navajos from the JUA
represent total costs well within the Congressional authorizations.

In fact, we believe that enough authorized money will remain to cover
any 1934 relocations that were contemplated by Congress.

G. Claims by Either Tribe not Directly Related to Partition

1. Use of Lands After LEffective Date of Partition

Section 1633 provides for payment by either tribe to the other of

fair rental value for use of lands after the effective date of partition.

Under almost any set of circumstances following partition, many
members of the Navajo Tribe will use land to be allocated to the ilopi
Tribe for some presently unknown period of time. The very few Hopi
families who will be subject to relocation will likewise use Navajo
land. Even longer pericds of time may be involved in any life
estates or phased relocations that may be arranged as a result of
these proceedings.

Since the Act prov1des that the Secretary of the Interior shall
deterwine the amount of "“fair rental vaiue"., the Mediators make no
specific recommendation as respects any formulae that the Secretary
may develop to effectuate this purpose. As the Act reads, we assume
that any basic formulae are within the prerogative of the Secretary.
Presumably, the BIA will administer many aspects of this Section.

However, disputes could arise between the two tribes as to the
nature and extent of land use. The Mediators recommend that the
Relocation Commission be designated by the Court and by the Secretary
of the Interior as the agency to decide initizlly any differences of
opinion between the two tribes on such aspects of the matter.

Any decision by the Relocation Commission in a disputed case should be
subject to appeal by either tribe to the Court. A reason for this
recommendation is that the Relocation Commission will necessarily be
best informed of the facts as to the nature and extent of such land
use after the effective date of partition.

The Mediators also recommend that the United States Government,
not the Navajo Tribe, be held accountable for payment to the Hopi Tribe
of such portion of '"fair rental value' total sums as might be caused
by negligence or delay on the part of the Department of the Interior.

33Section 16(a)--"The Navajo Tribe shall pay to the Hopi Tribe the
fair rental value as determined by the Secretary for all use by Navajo
individuals of any lands partitioned to the Hopi Tribe pursuant to
sections 8 and 3 or & subsequent to the date of the partition thereof."

" Section l6(b)--'""The Hopi Tribe shall pay to the Navajo Tribe the
fair rental value as determined by the Secretary for all use by Hopi
individuals of any lad¥partitioned to the Navajo Tribe pursuant to
sections 8 and 3 or 4 subsequent to the date of the partition thereof."
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As we see it, such "negligence or delay'" could possibly arise out _
of: (a2) delay in providing the 250,000 acres of BLM land (Section 11l(a))
to which the Navajos may be relocated, or (b) undue delay by the Secretary
of the Interior in acting on the Mediators' recommendations regarding
additional lands to which Navajos may be relocated (Section 5(a)(l)).

2. Trader Fees aud Commissions, etc.

Section 18(a) (1) provides that either tribe is authorized to
proceed in Court:

"---for an accounting of all sums collected by either
tribe since the 17th day of September 1957 as
trader license fees or commissions, lease proceeds,

_ or other similar charges for the doing of business
or the use of lands within the joint use area,
and judgment for one-half of all sums so collected,
and not paid to the other tribe, together with
interest at the rate of six (6) per centum per
annum compounded annually;---"

Section 6(g) is a substantially identical provision except that
it is one of the criteria established by the Congress to guide the
Mediators in these recommendations.

This is one of the issues that the Navajo Negotiating Team hoped
~would be settled in negotiations. However, it was not resolved and,
due to the press of other more important matters, no detailed evidence
is available to the Mediators. It does appear that some accountings
and some payments have been made but it also appears that additional
acegunting and payment may L& Tequited.

Undexr these circumstances, the Mediators can make no recommendations
regarding this issue.

It is concluded that this is an issue . .that the District Court
must decide, subject to certain time limits for commencement of

such claims (Section 18(b)).

3. Land Use Since September 28, 1962

) Section 18(a)(2) provides that either tribe is authorized to
proceed in Court:

"o_-for the determination and recovery of fair value of
5 the grazing and agricultural use by either tribe

and its individual members since the 28th.day of

September 1962 of the undivided one-half interest

of the other tribe in the lands within the joint

use area, together with interest at the rate of

6 per centum per annum compounded annually, notwith-

standing the fact that the tribes are tennants

in common of such lands; ---"
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Section 6(h) is a similar provision except that it is a Congressionﬂl

guide to the Medlators for purposes of this report.

As has been noted earlier, members of the Navajo Tribe have had
actual use of the bulk of the land in the JUA for grazing purposes
since September 28, 1962. Members of the Hopi Tribe have had limited
and less extensive use of land in the JUA for grazing purposes. No
specific facts on this matter were presented or discussed by the
Negotiating Teams during the negotiation period.

For reasons comparable to those noted for Trader Fees and
Commissions, the Mediators can make no recommendations regarding this
issue. The Court will have to decide the matter, subject to certain
time limits for commencement of such claims (Section 18(bY).

4. Damage to Lands Since September 28, 1962

Section 18{a) (3) provides that either tribe is authorized to
proceed in Court:

"---for the adjudication of any claims that either
tribe may have against the other for ‘damages to
the lands to which title was quieted as aforesaid
by the United States District Court for the
District of Arizona in such tribes, share and
share alike, subject to the trust title of the-
United States, without interest, notwithstanding
the fact that such tribes are tenants in common
of such lands: Provided, That the United States
may be joined as a party to such action and, in
such vase, ithe provisions of sectloms 1346{a)(2)
and 1505 of title 28, United States Code, shall
not be applicable to such action.”

Except for being made aware by the Navajo Negotiating Team of
its belief that the United States Government should be held liable
- for any assessment of possible damages under this section, there
was limited discussion of this issue during negotiatioms.

For reasons similar to those noted earlier as respects Trader
Fees and Commissions, as well as land use, the Mediators can make no
recommendations regarding this issue. It appears that the Court will
have to decide the matter, subject to certain time limits for
commencement of such action (Section 18(h)).

H. Relatidaship of these Recommendationms to Land Restoration and

Fencing (Section 19 and Section 5(a)(2: of Public Law 93-531)

There are three different but interrelated provisions of the Act
or orders of the District Court having possible bearing on the matter
of land restoratiom in the JUA.

Section 19(a) of the Act reads as follows:

. "Notwithstanding any provision of this Act, or any
order of the District Court pursuant to section 3
or 4, the Secretary is authorized and directed to
immediately commence reduction of the numbers of
livestock now being grazed upon the lands within
the joint use area and complete such reductions to
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carrying capacity of such lands, as determined by
the usual range capacity standards as established
by the Secretary after the date of enactment of
this Act. - The Secretary is directed to institute
such conservation practices and methods within
such area as are necessary to restore the grazing
potential of such area to the maximum extent
feasible."

Section 25(a)(2) of the Act authorizes appropriations not to
exceed $10,000,000 for effectuation of Section 19(a).

The Joint Use Administrative Office of the BIA has, in order
to implement Section 19{a), proposed, early in 1975, a plan whose
purpose is to:

{a) Reduce livestock to allocated numbers

(b) Fence certain areas to facilitate land restoration

(c) Apply restoration measures

(d) Issue livestock grazing permits to both the Navajo and
Hopi Tribes as well as to apply conservation restrictions
and enforce compliance. '

The plan proposed to carry out reduction, fencing, water developments
and range restoration on a staggered basis, completing one of five ;
areas each year. According to the BIA, the five year period fits i
into human needs--both social and economic-and permits an orderly program.

The Department of the Interior has submitted to the Congress a
specific request for actual appropriation of funds for this program.

The second series of matters bearing on 1and restoration
are certain Orders of the District Court.

Following Hopi claims that excessive numbers of Navajo livestock
were further depleting the already overgrazed range in the JUA,
the Court issued an Order on October 14, 1972 providing for drastic
livestock reduction within one year after the date of the order.
Further court proceedings were concerned with non-compliance with
the Order.

49 v s s e St yon g 3 iR

Tinally, recent proceedings were concerned with a question as to
whether the provisions of Public Law 93-531 superceded earlier Findings
and Orders of the District Court.

On QOctobét” 14, 1975, the District Court issued two Orders. One
includes a finding that Public Law 93-531 does not supercede earlier
Orders and does not alter or modify them. The other was an Order
directing the Department of the Interior to proceed immediately with
livestock reduction and thetrefore casting some doubt on certain aspects
of the BIA's proposed five year plan. The period for possible appeal
of these Orders expires almost simultaneously with the due dafe of
this report. '
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Since the Court and the two tribes are fully familiar with this
-aspect of the matter, the Mediators have indicated here only a very . .
brief outline.

The third matter is Section 5{2)(2) which reads: B

Weww, the Mediator is authorized---to recommend that,
-subject to the consent of the Secretary, there be
:undertaken a program for restoration of lands

~lying within the joint use area, employing for

such purpose funds authorized by this Act, funds
~of either tribe, or funds under any other authority

‘0f law;-=--" (underscoring supplied) -

Livestock reduction, referred to above both under the proposed
BIA plan and the Court Orders, is an important ingredient of land
restoration. As we understand the situation, there is no fundamental
-difference of opinion between the BIA and the Court as to the ultimate
purpose and result of livestock reduction. There is a difference of
opinion as to the time period to be allowed and, possibly due to
different timing, as to method (voluntary vs. involuntary). "As
~»Mediators, we believe it inadvisable to make any recommendations
regarding the livestock reduction aspect of land restoration.

Other aspects of land restoration appear not to be affected
materially by Court Orders issued to date. As we have appraised these
-other aspects of the BIA’s so-called five year plan, we believe the
basic thrust and import of the plan to be sound. Its intent is to

~continue restoration, even after final partition, -and con both sides
-0f the partition lime. We believe this to be essential to the long
term well beine of both tribes. -

Qur only basic concerns go to three points:

“‘Certain features of the BIA plan raise serious questions as to
~whether the Congress authorized enough funds to fully accomplish
the intended result. For example, limitation of funds is stated by
-7the BIA to be a reason for treatment of only 130,000 acres out of a
<total of 500,000 acres that should be treated by seeding, brush
-control, etc. It is fairly cbvicus that both the Navajo and Hopi
spopulations utilizing the JUA after partition should not look to
livestock as their sole economic base. ~Other economic pursuits must
+be continued and amplified. However, livestock will continue to be
wan important ingredient of the economic .survival and life style of
. ‘both tribes. The Congress has already recognized in Public Law 93-531,
sthe partial responsibility of the United States Government for the
--gvergrazed situation that now exists. It has also provided some funds
-for correction. If those funds should be inadequate, the Secretary
~:0f the Interior should request Congress to appropriate reasonable
~sadditional funds to complete its own program, as outlined in
“Public Law 93-531. .

i
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Secondly, it should be obvious that drastic livestock reductions,
particularly prior to the carliest feasible date for relocation, will
impose serious financial hardship on those Navajos who are now
primarily dependent on livestock for their livelihood. This is so,
irrespective of the side of the recommended partition on which the
Navajos now reside. There will be an interim period of several
years, pending gradual land restoration to its potential, during which
period the land will support even fewer people than it now does in its
overgrazed condition. There is probably no answer to this problem
except amplified welfare payments of one sort or amother. The BIA
anticipates some increase in the cost of its General Assistance
Program., We understand that the BIA has alerted certain other
governmental relief and assistance agencies of probable impact.

Although not so intended, livestock reduction can be a pfactical
but hard inducement to relocation at the earliest possible date.
In some respects it is a legitimate pressure. However, Navajo hunger
should not be a valid weapon. WNor would Navajo hunger assist the
the Hopi in their objectives. To the contrary, it would have a tendency
to stimulate Navajo depredations on Hopi livestock and land.

As Mediators, we obviously are unable to estimate costs of this
factor at this time. Nor can we estimate accurately the time periods
during which such costs may be incurred.. We do note the possible
significance of this matter under the "or funds under any other

-authority of law" portion of Section 5(a)(2).

The third aspect of our concern under Section 5(a)(2) is in
regard to costs of surveying and fencing of boundaries.
Section 19(b) reads: ¢

"lThe Secretary, upon the date of issuance

of an order of the District Court pursuant

to Sections 8 and 3 or 4, shall provide for
the survey location of monuments, and fencing
of boundaries of any lands partitioned
pursuant to Section 3 and 3 or 4.

Section 25(a) (3} of the Act authorizes a total sum of $500,000 for
survey and fencing.

The linear miles of new boundary fence, including double fencing
along roadsg, that would be required by the partition recommended
by the Mediators is approximately 385 miles.

Even though ocur recommended partition requires less fencing of
new boundaries than many of the partition limes proposed by the two
tribes, it is already certain that the $500,000 authorized will be
insufficient to cover the survey costs and the costs of fence erection.
Already inflated costs and possible further inflation of costs appear
to be a reason,

In. any event, under the "funds under any authority of law" portion
of Section 5(a)(2), the Mediators hereby recommend that the Secretary
of the Interior request that Congress appropriate funds over and above
the $500,000 authorization of Section 25(g)(3) as may be required to
complete the survey of boundary and adequate fencing of boundary. We
cannot, at this time, accurately estimate the additional sums that will

be required.
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United States Government.

follows:

Allotments

7 Allotments, issued to individual
Navajos by the United States Government
during a period from 1920-1925.

(1,120 total acres but some allotments
straddle the correct 1882 Reservation
boundary)

Lands Placed in Trust to Navajo Tribe

Checkerboard quit claims by a rail-
road to the U.S. Government--Ranges

15 through 20 along southern

boundary. (These quit claims

straddle the correct 1882 Reservation.)

Checkerboard warranty deeds to U.S.
Government--Range 21 along southern
boundary and straddling the correct

Checkerboard unsurveyed lands placed
in trust by the U.S. Government to

" (1) Ranges 12 1/2, 13 and 14 along
southern boundary and straddling
the correct southern boundary
(equivalent of approximately
6 sections). ‘

(2) Areas straddling the correct
" western boundary (equivalent

of approximately 3 1/3 sections).

TOTAL

a.
b.
1882 Reservation.
c.
the Navajo Tribe.
34

35Approximate acreage calculated by Cartographer retained by ;
Mediators based on maps supplied by BIA.
were made and partition maps prepared, BIA has indicated some question
BIA's "high'" acreage figures in both
instances are higher than those noted above but "low'" figures are

about accuracy of these maps.

lower.

Acreage data 5upplied to Mediators by BIA

These lands can be summarized as

Approximate Acres
within JUA

After these calculations

75834

6,41234

91654

3,84035

2,1343%

14,060
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III. MEDIATOR RECOMMENDATIONS ON SPECIFIC ISSUES

" A. Land Partition

--1. Preliminary Questions Affecting Acres to be Divided

The total acreage of the JUA, properly surveyed, is 1,822,082
acres. This acreage figure, supplied by the BIA to the negotiators
and to the Mediators, is derived as follows:

Total acreage of 1882 Reservation

¥ g;xx:—;’!u&%ﬁ%a‘:‘ o A P 5

(1965 survey) 2,472,095
Less--acreage of District 6 »
(1965 survey) . 650,013
BALANCE - JUA 1,822,082
JUA acreage by quarter quads is also available. . 5
Two preliminary questions have been raised by the Navajo team %
regarding total acreage to be divided. #
. 4
a. Inaccurate 1914 Survey Ct é%
According to information supplied to the negotiating team and to f%
the Mediators by the Departmenmt of the Interior, a survey of the 1882 %
Reservation was wade in 1914. The next survey, made by the BLM, was %
completed in 1965, approximately three years after the Healing vs. T
Jones decision. The 1963 survey disclosed that the southern boundary
of the 1882 Reservation is approximately 1 1/4 miles south of the

1914 surveyed boundary and the western boundary is approximately
1/4 miles west of the 1914 surveved houndary for 2 distance of
approximately 24 miles, south io north. Farts of the larger Navajo
reservation meet these southern and western boundaries.

A
(3
:

What these earlier survey errors mean is that the Navajo Tribe
had assumed, until 1965, that its larger reservation included the
following approximate acreage, now known to be within the JUA:

Approximate Acres
within JUA

IR S

Southern Boundary : 45,400
(approximately 1 1/4 miles wide and .
extending the entire width of the

"1882 Reservation)

7’;;,,466 bt o dt,

Western Bounlary 4,054
(approximately 1/4 mile wide and 4
approximately 24 miles long) _
TOTAL 49,454 ;
A subsidiary fact, relevant to part of this total acreage, is g
that certain lands within the area of the survey error are covered b
by allotments and lands placed in trust to the Navajo Tribe by the 3

b g i e
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When the BIA began to build a fence along the southern boundary,
soon after the 1965 survey, the individual Navajos who held allotments
that straddled the correct 1882 Reservation boundary complained.
Moreover, we have been advised by the Navajo team that some of the
seven persons who hold allotments have threatened to sue the Navajo
Tribe and the United States Government if their land should be
partitioned teo the Hopl Tribe. It may also be presumed that some
individual Navajos built homes, prior to 1965, within the other lands
that had been placed in trust to the Navajo Tribe by the United States
Government at a time when they thought that they were building within

the larger Navajo reservation. There is not much doubt that they would

complain if the land they now occupy should be partitioned to the
Hopi Tribe. The data available to us disclose that there are several
such homes and a school within the 1 1/4 mile wide strip along the
southern boundary but none within the narrow strip along the western
boundary.

The Mediators have deemed it adviseable to recognize these
potential problems in our recommended partition. We recommend that
the entire southern strip (approximately 1 1/4 miles wide) be included
in the Navajo reservation except for one relatively small area
(Area B) in which only a very few Navajos reside. As will be
developed immediately hereafter, Area B will be Navajo or Hopi
dependent upon the decision of the Court. As respects the western
strip (approximately 1/4 mile wide), we do recommend that most of that
strip, in which no Navajo individuals reside, should be partitioned
to the Hopi Tribe. We believe that these recommendations will avoid
any unnecessary problems involving individuals. For example, it would
be intolerable if either a Navajo allottee or a Navajo living on
lands that have been placed in trust to the Navajo Tribe and whose
lands straddle the correct 1882 Reservation border should be placed
in a situwation where he would be partly under Navajo jurisdiction and
partly under Hopi jurisdiction. )

The recommendations made above and which will be incorporated in
our detailed recommended partition do not solve a larger question as
to the total acreage that should be partitioned.

Both negotiating teams, though holding quite different positions
on the merits, agree in principle that this larger question must be
decided by the Court as an interpretation of Healirg vs. Jones.

The Mediators make no specific recommendations on this issue.
However, without being presumptuous as to the arguments that will be
made before the Court by both tribes or as to the Court's decision,
we do believe that there are three and possibly four alternative
decisions that the Court might make. We suggest these alternatives
in no necessary priority order.

»
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(1) Alternatives Available to the Court

Alternative No. 1

~ The Court could decide that all 1,822,082 acres should be
avallable for partition.

The basic arguments for this alternative, presumably to be
supported by the Hopi Tribe, are that Healing vs. Jones quieted
title to the entire JUA, that the JUA was correctly described in
the Healing vs. Jonmes decision, and that any errors of earlier surveys
or any allotments granted to Navajos or any other lands within the JUA
that were placed in trust to the Navajo Tribe do not affect the total
acres to be partitioned, :

The basic arguments against this position, presumably to be supported
~ by the Navajo Tribe, are that both the Navajo and Hopi Tribes were
unaware of these survey errors in the presentations by the parties

in the Healing vs. Jones case. Moreover, the Court was not aware of
these errors when the Healing vs. Jones decision was written. The
correct survey was not made until 1965. The allotments and the lands
placed in trust to the Navajo Tribe may be cited as specific evidence

to this affect. :

If the Court should decide entirely for the Hopi Tribe under this
alternative, the Mediators have made allowance for this possibility in
our recommended partition. Specifically, both Area A and Area B
on our partition maps would be partitioned to.the Hopi Tribe.

Alternative No. 2

The Court could decide that the total acreage available for
partition should be the acres known in 1962 to be within the JUA.
Such acreage would be 1,822,082 acres less 49,454 or 1,772,628 acres.

The arguments against and for such a decision are essentially
the same as those noted for Alternative No. 1.

If the Court should decide entirely for the Navajo Tribe under
this alternative, the Mediators have made allowance for this possibility
in our recommended partition. Speeifically, both Area A and Area B
would be partitioned to the Navajo Tribe..

Alternative No. 3

The Court could decide that the survey errors should be ignored, as
such, but that the allotted lands and the lands placed in trust to the
Navajo Tribe should be recognized as lands that are not subject to
partition. Acreage to be diwvided would then be 1,822,082 acres less
14,060 acres or 1,808,022 acres.

We do not presume to speculate as to how the Hopi Tribe and the
Navajo Tribe will argue this alternative. The essential question would
be how the Court in Healing vs. Jones would have reacted to these
allotted lands and to the lands placed in trust to the Navajo Tribe
if the information had been available to the Court while Healing vs.
Jones was being tried and decided.
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If the Court should decide on this alternative, the Mediators
have made allowance for this alternative in our recommended partition.
Specifically, Area A would be partitioned to the Hopi Tribe and Area B
would be partitioned to the Navajo Tribe.

—

Alternative No. 4

A fourth possible alternative would be for the Court to decide
that under Healing vs. Jones, the correct map should have been a map,
bordered on the south by an irregular indented border reflecting the
allotments and the lands placed in trust to the Navajo Tribe and on
the west by an indented, irregular border reflecting the lands placed
in trust to the Navajo Tribe. The resulting total acreage of the JUA
to be partitioned would be 1,808,022 acres--identical to
Alternative No. 3.

As a practical matter, this altermative 15 substantially identical
to Alternative No. 3 except that if the Court should adept it, it
might possibly result in an irregular border, after partition,
especially along the west side of the JUA.

The Mediators have made no specific allowarnce for this alternative
in our recommended partition lines, believing that the solutions noted
under Alternative No. 3 should apply. We believe that an irregular,
indented border along the west side between the land to be partitioned
to the Hopi Tribe and the larger Navajo reservation would be undesirable.

b. Peabody Coal Lease

In quarter quads 55 NW, 55 NE, and 56 NW along the northern
border of the .JWA. there are a total of approximatelw 40 000 acres
leased by the two tribes to the Peaboudy Ceal Company in June, 1966.
These leased lands consist of two irregularly shaped prongs extending
south from the northern boundary of the JUA to a distance of about one
mile from the southern line cof these three quarter quads. There is an
irregular area between the two prongs that is not included in the
lease. The two tribes share equally in the royalty payments from
this lease.

The terms of the lease provide that Peabody will restore the land
after open pit mining to a condition compatible with the surrounding
mesa. The lease terms also state that the Company will compensate
those individuals who are temporarily dislocated while mining and 4
restoration occur on land on which they have lived by prov1d1ng for
alternative living arrangements.

%
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The Navajo team insists that in determinimng the total acreage to .
be partitioned or in some other appropriate manner, these leased
lands should be taken into account. The Navajo team requests consideration
for two reasons.

HP012771



AN

Some queation has been raised as to whether the land will actually
be restored after completion of mining to a condition fully comparable
to its original state. Essentially, this is a question of land quality.
The BIA has advised us that, in its determination of sheep units (SUYL)
that willl be discussed hereafter under the subject of land quality, it
has assumed that SUYL, both 1973 and potential, will be the same as
would have been computed if no mining should be in progress. The
lease provides that the Black Mesa will be returned to the tribes
"in as good condition as received, except for ordinary wear, tear and
depletion incident to mining operations." The Peabody restoration is
being undertaken under what it calls "Operation Green Earth', a reclama-
tion program developed out of experience at some 40 Peabody Mines
located in various states. We have observed some parcels of land in
this Peabody lease area that have been restored and reseeded.

In preparing this report and recommendation, the Mediators have
assumed that land reclamation by Peabody will result in restoration
to a condition comparable to its values, both 1973 and potential SUYL,

prior to mining. However, we do not presume tc be experts in this
matter. ’

A second aspect of the matter, stressed even more vigorously than
the first by the Navajo team, is the unquestioned fact that, for
periods of time beginning with the start of open pit mining in a

~ specific area and continuing until restoration has been completed,

successive parcels of land will be totally unavailable for habitation,
grazing, and other normal uses by individuals. The acreage of land
unavailable for normal use may vary from time to time but some will be
unavailable throughout the 35 year term of the lease. The average
duration of unavailability of each parcel of land, from the start

of mining to completion of restoration, can be estimated at about

five yeare.

It is also apparent that land, over and above the open pit areas,
will be unavailable for normal individual use for much longer pericds
of time. This additional land consists of acres occupied by Peabody
for mining equipment, loading facilities, ‘conveyors, access roads,
etec. Much of such land will be unavailable for normal use continuously
until 2001, the terminal year of the lease.

: In total, we estimate that there will be an average of 5000 acres
throughout the Peabody lease area that will be unavallable for normal
use until the year 2001.

Until the effective date of partition, no important questions
could logically be raised regarding these problems. The land is
joint use land and the royalties from the lease are divided equally.

Following partition, the problem may be different. Specifically,
should the Navajo Tribe be granted some concession if the Peabody
lease lands should be wholly or primarily on the Navajo side of the
partition? :

2
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As we see 1it, there are at least three possible solutions to this
problem.

One possibility would be to draw partition lines that would give
approximately one-half of the Peabody lease to the Navajo Tribe and
approximately one-half to the Hopi Tribe. Such a solution would
divide the problem equally. We have rejected this "half and half"
possibility for two primary reasons. One, the Hopl portion would
extend farther north than is logical to provide adequate accessability _
to the Hopi Tribe. Secondly, a one-half Hopi portion in the southern :
part of the lease would include a very sizeable number of Navajo homes, ;
thereby requiring more relocations than are advisable. Our recommended l
partition lire does include approximately 6070 acres or 15.2 per cent
of the Peabody lease on the Hopi side of the partition. This Hopi
portion contains only a limited number of existing Navajo homes.

A second possibility would be to subtract acreage from the total
acreage of the JUA for purposes of partition in recognition of the
problem. We reject this possibility because the partition is a
permanent partition. Tt would not be feasible or desirable to make
a compensating land adjustment to the Hopi Tribe in 2001, after the
35 year lease has expired.

A third possibility would be to require the Hopi Tribe to pay to
the Navajo Tribe a specific sum throughout the lease period after
effective date of partition to compensate the Navajo Tribe for non-use
of the Peabody lease area of that portion that is im excess of an
equal division. : )

Our recommended partition line includes approximately 6070 acres
of the Peabody lease on the Hopi side and approximatalv 23,930 aevcs
on the Navajo side. The excess recommended for partition to the Havajo
Tribe beyond an equal division is 27,860 acres (40,000 acres less
12,140 acres). This is 69.65 per cent of the total Peabody lease
area. .

It seems to us that this future situation is generally comparable
to the "Land Use Since September 28, 1962" problem (Section 18(a) (2)
of the Act) that was discussed on pages 31-32 of this report, except
‘that it is in reverse. The Hopi Tribe will petition the Court for
monetary payment from the Navajo Tribe for non-use of certain joint
land since September 28, 1962 and up to the effective date of partition.
We do not presume to speculate how the Court will decide that matter.
However, if the Court does award monetary sums to the Hopi Tribe under
Section 18(a)(2), we believe that the Gourt should award monetary
payments to the Navajo Tribe for future non-use of Peabody lease lands.

Specifically, we recommend that such payments be made on a yearly
basis, beginning as of the effective date of partition and continuing
until the terminal date of the Peabody Lease, based on 3,475 acres
(69.5 per cent of 5,000 acres). We do not recommend a dollar sum,
believing that the annual rate per acre would be determined by the
Court, including some reasonable relationship to the Court's decision
under Section 18(a)(2).
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2. Healing vs. Jones Requirements

In Healing vs. Jones, the Court found that it then had no authority
to partition the JUA. However, the Court did make a very significant
finding that is relevant to partition now that partition is required
by Public Law 93-531. Said finding states that: :

"The Hopi and Navajo Indian Tribes for the commen
use and benefit of their respective members, but
subject to the trust title of the United States,
have joint, individual and equal rights and
interests both to the surface and subsurface,
including all resources, in and to all of the
executive order reservation of December 16, 1882,
lying outside of the boundaries of land management
district 6,---"" {(underscoring supplied)

This "equal rights and interests' finding is binding on the two
tribes, on the Mediators and onm the District Court.

How such "equal rights and interests'' are to be effectuated by
partition is now the major issue in this case.

3, Latitude Given to the Negotiators and to the Mediators
The first sentence of Section 3(c) of the Act reads:

"For the purpose of this section, the negotiating teams
may make any provision in the agreement or partial
agreement not inconsistent with existing law."

This wide latitude permitted the negotiators either to ignore or
modify many provisions or criteria contained in the Act. The Congress
clearly intended that mutual agreement could supercede certain of the
specific content of the congressional stipulations, subject only to
the "not inconsistent with law" limitatiom and subject to approval of
the Secretary of the Interior and of the Attorney General (Sections 3{a)
and 3(b)). Since no complete or partial agreement has been reached,
this provision is now inapplicable. :

The amount of latitude granted to the Mediators for purposes of
this report and recommendations was considered in general terms in the
preliminary portion of this report (pages 15 and 21). With specific
reference to partition, this aspect of the matter will be subsequently
noted. -
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4, Public Law 93-531 Criteria

Sections 6(b), (J}, (e) and (£f) of the Act are the four Congressional
criteria most directly relevant to partition of the surface of the JUA.

In our examination of the legislative history, we have endeavored
to determine whether the Congress intended any priority order of these
four criteria. The results of this examination are not conclusive.
However, we do believe that if there were any priority order, it
would be: : ' -

a,

b. Higher density populations and social, economic and cultural
disruption (Section 6(b))

¢. Contiguous land (Section 6(e))

d. Fencing (Section 6(f))

Acreage and quality of land (Section 6(d)) ;

No evidence of priority exists as between the last two criteria.

As Mediators, our own appraisal of the partition problem tends to
follow that same sequence. Moreover, we believe that the negotiating
teams did, in fact, accord a similar informal priority sequence to
these four criteria except that the Navajo team emphasized higher
density population and social, economic and cultural disruption above
all others.

In any event, we do not believe that any possible priority order
is a matter of great significance. All four factors are closely
interrelated; some tend to be contradictory. There is no escape
from exercise of judgment in these recommendations.

It should also be noted that the Congress recognized thai effectuation
of these four criteria need not be precise. 1In Section 6(b), (d), and
(f) the words: "---insofar as (is) practical---" areused. In
Section 6(e) the qualifying words are: "---where feasible and * .
consistent with the other provisions of this section---".

-

We now turn to consideration of each criteriom.

a. Acreage and Quality

Section 6(d) of the Act reads:

"In any partition of the surface rights to the joint
use area, the lands shall, insofar as is practicable,
be equal in acreage and quality; Provided, That if such
: partition results in a lesser amount of acreage, or value,
or both to one tribe such differential shall be fully
and finally compensable to such tribe by the other
tribe. The value of the land for the purposes of
this subsection shall be based on not less than its
value with improvements and its grazing capacity fully
restored: Provided further, That, in the determination
of compensation for any such differential, the Federal
Government shall pay any difference between the value of
the particular land involved in its existing state and
the value of such land in a fully restored state which
results from damage to the land which the District
Court finds attributable to a failure of the Federal
Government to provide protection where such protection
is or was required by law or by the demands of the
trust relationship.”

HP012775



T

Wy,

Ay
HF

=45~ -

e,

Acreage will be considered first.

(1) Acreage

In the very early stages of negotiations-and occasionally there-
after, the Navajo team proposed that acreage of the JUA should not
be divided equally. These proposals took three forms. One type
of proposal was that the Navajo Tribe receive more than half the
JUA area and that the Hopi Tribe recelve menetary compensation for
any differential. A second proposal was that the Navajo Tribe might
purchase certain ranch lands outside the JUA for use by the Hopi as
a part of the Hopi reservation in lieu of a full 50 per cent division
of the JUA to the Hopi Tribe. A third type of proposal was that
certain lands in the larger Navajo reservation should be exchanged
for equivalent acreage of lands in the JUA.

The Hopi negotiating team, however, firmly rejected all of these
proposals. Throughout the negotiations, the Hopi team has insisted on
receiving not less than 50 per cent of the JUA acreage.

It is clear from the text of Section 6(d) that the Navajo proposals
are permissible solutions by negotiation. It is equally clear to us
that a 50-50 acreage partition is not mandatory on the Mediators
for purposes of these recommendations or on the Court for purposes
of final determination.

At the first and second negotiating meetings as well as those there-
after, the Mediators supported a 50-50 acreage division. We did so
for three primary reasons. First, as a practical matter, the Hopi
team would continue negotiations on no other basis. Secondly,
although we believe that Healing vs. Jones and Publie Law 93-531
%ould pewwit appropriate etfectuation of anv ane of the Navajo
alternatives, we also believe that a 50-50 acreage partition is the
most logical result of both. Finally, a 50-50 acreage divigion is
subject to reasonably precise computation whereas all other factors
require exercise of judgment.

As noted on pages 9 and 10, the two teams did reach an agreement,
in principle, on this issue. They agreed to a 50-50 acreage partition
of the JUA. Undoubtedly, that agreement in principle was a result,
at least in part, of oral pressures on the Navajo team by the Mediators
and, in view of the Hopi team position, the desire of the Navajo team
to continue the negotiation process.

The partition recommended by the Mediators will result in a 50-50
acreage division of the JUA, based on as accurate a computation as can
be obtained. "Appendix 2 shows that divisionm, by quarter quad acres
and in total. Moreover, a 50-30 division will be the result of any
of the alternative decisions that may be reached by the Court on the
questions that have arisen out of the survey errors that were found in
1965. The various alternmatives available to the Court in this matter
are premised on equal division of the net surface area subject to
partition, to be effectuated by the suggested altermative dispositions
of Area A and Area B. '

-,
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(2) Quality

Both tribes have insisted on obtaining at least equal quality of
land. However, there has been some mutual recognition of the fact
that to obtain both equal acres and equal quality may not be a fully
obtainable goal. Moreover, quality measures cannot be as precise as
computation of acreage and the two tribes have somewhat different
concepts of quality. ' :

It will be noted that Section 6(d) refers specifically to
Me--value with improvements and its grazing capacity fully restored---"
as the only stated measure of quality.

Examination of the legislative history gives us no completely
clear clues as to Congressional intent. It is not known with certainty
what is meant by "improvements". Some earlier bills in Congress
tended to define quality almost solely in terms of grazing capacity,
however, this was subsequently replaced by the single word 'quality'".

We will examine the quality question under a number of sub-headings
suggested by the discussion during negotiations. As noted in
pages 20 and 21, a substantial amount of factual data has been made
available to the Mediators.

(a) SUYL (Sheep Units Year Long)

Data on SUYL, computed by the BIA on the basis of the Mediators'
recommended partition, are shown both by quarter quads and by totals
in Appendix 3. Sheep units can be converted to cattle units by a

4 to 1 ratio. We will use sheep units exrlusively to 2void confusien.

The BIA data for 1973 show that the Mediators' reconmended
partition would result in 9248 SUYL on the Hopi side and 7254 SUYL
on the Navajo side. 'In other words, the Hopi Tribe would obtain the
better half of the JUA in terms of grazing capacity under present
range conditions. : :

Reflecting the very serious extent of ovérgrazing in the JUA,
the potential SUYL for the entire JUA are 159,470 in contrast to
1973 SUYL of 16,502. ,

The BIA data for potential grazing capacity after full restoration
reflect that the Mediators' recommended partition would result
in 78,524 SUYL on the Hopi side and 80,946 SUYL on the Navajo side.

The SUYL figures quoted above are all based on division of the
entire 1,822,082 acres in the JUA (Court decision - Altermative No. 1).
If the Court should decide on Alternatives 2 or 3, relatively small
differences would occur, as shown in Appendix 3.

Since Section 6(d) refers to “grazing capacity fully restored",
1973 SUYL data must be ignored for purposes of possible compensation.
The difference of 2,422 SUYL potential units, in favor of the Navajo
Tribe, does raise a question of possible compensation to the Hopi
Tribe.

36The BIA suggests this & to 1 ratio; however, some other data
suggest a ratio of 5 to 1.
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(b) Water Resources

The Section 6(d) reference to "improvements’ possibly includes
approximate monetary value of existing wells and developed springs.

Based on data supplied by the BIA to the Mediators, our Consulting
Geographer has developed data by quarter quads for Appendix 4.

The partition recommended by the Mediators would result in
distribution of existing wells and springs as follows:

Type of Resource and Sour ~ Hopi Side Navajo Side
of Funds for Construction of Partition of Partition
Drilled Wells - Government 23 32
Drilled Wells - Navajo 13 217
pDrilled Wells - Private 3 1

Dug Wells - Government 27 22

Dug Wells - NWavajo 6 0

bug Wells - Private 0 1
Developed Springs - Government 27 50
Developed Springs - Navajo 7 2
peveloped Springs - Private 0 0
Undeveloped Springs 28 31

In preparation of our recommended partition lines, the Mediators
have attempted, wherever possible, to leave a nearby water source on
the Navajo side of the partition for the Navajo families who will not
be relocated. We have also attempted to leave water sources on the
Hopi side of the partition for Hopi use of the land. As will be noted
hareafter under the heading "Water Cammigeion'! thie has mot always
- been possible. Some new wells wiil be required to supply an appropriace
water source for both the Navajo and the Hopi. Some Navajo families
not relocated may have to change their source of water.

Tn preparation of our recommended partition, the Mediators have
not attempted to make any calculations of the extent of possible
undeveloped water resources for wells on each side of the partition.

However, we estimate that there is 1o substantial differential.

7t should be noted that SUYL data include average rainfall as
one important ingredient in the total computation, thereby indirectly
reflecting recommended division of land in terms of rainfall available
for forage and agriculture.

(c) Aericultural Potential

Both the Hopi and Navajo Tribes depend to some extent on agricultural
production. The Hopis, in particular, have developed methods of
ndry farming' to utilize iand that would otherwise be non-productive.

At the present time, there is limited use of irrigated land in
the JUA. Howeverl, there is some potential for such development.

Tn our recommended partition lines, the Mediators have been conscious
of the need for an equitable division of lands that can be used for
wdry farming" and of lands that camn be further developed by means of
{rrigation. We believe that an equitable division is implicit in our
recommendations; however, we have not attempted to make any precise
computations.

37Wherever vgovernment' is indicated, the costs of these water

developments was from government funds. Similarly, "Navajo' or
wprivate' means that the costs of these developments were assumed either

by the Navajo Tribe or private {ndividuals, primarily Navajo.

L34
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1) Roads

The 1882 Reservation, particularly rhe JUA, is not well served
by paved roads. The great bulk of road mileage consists of unpaved
roads in varying stages of maintenance. Many of these unpaved

e p:

roads, especially those that cross washes, are not useable for
powered vehicles during parts of the year.

.Accessibility by road could be an jmportant aspect of land value.
Even though most roads can be used- in common by both tribes and the
general public, accessibility te good roads can be considered as 2
factor affecting jand value. .

The Méd@ators‘ recommended partition divides paved roads in the
following manner.

probably the principal paved road is State Route 264. It crosses
the entire width of Hggi District © and extends approximately 19.2
miles west in the Jua~~ and approximately 12.2 miles east jun the JUA.
A1l of the eastern segment of gtate Route 264 would be partitioned

to the Hopi Tribe except for approx1mately 5.2 miles across what may
be called 2 "Navajo Island" around Jeddito. The recommended division
of all of State Route 264 that 1ies within the JUA is approximately
26,2 miles toO the Hopi Tribe and approximately 5.2 miles to the

Navajo Tribe.

g. §. Route 160 is a paved road that cuts across the northwest
corner of the JUA for a distamce of approximately 78.1 miles. The
recommended partition would place all of U. s. Route 160 in the
Navajo portion.

gtate Route 77 is a paved road in the southeast corner that ruis
south from State Route 264 through the JUA to Holbrook, Arizona.

The recommended partition would place approximately 14.1 miles in
the Navajo portion and approxlmately 4.0 miles in the Hopi portion
of the divided land. .

gtate Route 87 is a paved road that runs south from State Route

264 through Hopi District 6 and through a portion of the JUA to

Winslow, Arizona. The recommended partition would place approximately

4.2 miles of the JUA section in the Hopi portion and approximately

1.3 miles in the Navajo portion. .

Indian Route L is a road that is primarily unpaved, but 2 paved
portion Tuns east from Pinon for a distance of approximately 15.4
miles to the eastern poundary of the JUA. inder the recommended
partition all of this paved road would be in the JUA area partitioned

to the Navajo Tribe.

__‘.________,__—___,_._,__;_

38This western segment of State Route 264 includes approximately
8.6 miles that are part of the existing boundary between District ©
and the JUA. These miles will be entirely within the Hopi Reservation
under our recommended partition, as well as the rest of the western
gegment. - '

T e S # 2T

orm ._,.._._..________,._...-—--——'_....___ J—
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The effect of the recommended partition on all paved roads in
the JUA and outside District 6 can be summarized as follows:

APPROXIMATE JUA MILEAGE IN

Route Hopi Portion Navado Portion
State 264 26.2 5.2
U.5. 160 0 28.1
State 77 4 14.1
State 87 4.2 1.3
Indian Route 4 ’ 0 15.4
TOTAL 34.4 64.1

One of the practical effects of Healing vs. Jones and the subsequent
Court Orders banning new construction except by mutual agreement of
the two tribes is the faect that there has been little or no construction
of new paved roads in recent years. :

Once partition has been effectuated, both tribes will undoubtedly
want to propose new paved roads and bridges, funded by sources not
directly relevant to this dispute. This may be especially the case
as respects bridges across some of the deep washes, even if other
portions of those same presently unpaved roads are not improved.

Elsewhere in these recommendations, we have proposed that certain
funds be made available to the Hopi Tribe for improvements in the Hopi
patt of the divided land, possibly including bridges and roads.
Assuming effectuation of that recommendation, the Mediators believe
that this will tend to redress any imbalance of division of existing
paved roads within the JUA. Moreover, the road mileages noted earlier
in this section ignore the substantial mileage of State Routes 264
and 87 within District 6 which will becomc an integral part of the
paved road system within the enlarged Hopi reservation.

Although not relevant to the preceding discussion, it may be noted
that, where feasible, our recommended partition lines follow existing
unpaved roads in order to facilitate accessability to lands on both
sides of the partition. ‘

- (e) Wood Supply

 An adequate supply of wood for heating homes and for other purposes
is a necessity for members of both tribes.

In total, there are reasonably sufficient sources of wood in the
JUA. However, they are confined primarily to the higher elevations
with the result that there are large areas of land which afford little
or no wood supply. The Navajos residing in those areas must travel
appreciable distances to secure wood. Most of Distriet 6 is lacking
in wood supply sources and, for centuries, the Hopis have journeyed
into the JUA for wood. Although the Hopis have encountered problems
because of Navajo occupancy, this is one of the situations where the
Hopis have been able to take advantage of joint use.

The Mediators' recommended partition lines have recognized the
problem of wood supply to the extent possible to do so. We believe
that both tribes will have adequate sources of wood within the borders
of their respective reservations. In some instances, it may be necessary
for residents of particular areas to obtain their wood supply in
locations different from those customarily utilized prior to partition.

,e%’:’*w ;gﬂnﬁeiafﬁgﬂmfﬁ i W e Rt sk b SRR e e
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(f) Compensation for Possible Unequal Quality
of Land

In the various preceding sections, the Mediators have indicated
to the Court and to the two tribes the factual—data presently available
to us that may have a bearing on land quality. The critical words -
in Section 6(d) are: "---value with improvements and its grazing
capacity fully restored---". :

Another important feature of Section 6(d) is the "Provided further"
part of the section. It states that the Federal Govermment may be
required by the District Court to pay all or part of any differential
in value under certain circumstances.

The BIA has advised the Mediators that it has retained expert
advice on translation of the difference of potential SUYL into money
terms. That information is not presently available to us or to .
either tribe.

We do not presume to speculate as to how the Navajo Tribe, the
Hopi Tribe, or the United States Govexrnment will argue the question
of the total amount of compensation, if any, that may be required
under Section 6(d). Nor do we speculate as to how the wvarious
parties will argue the second question as to who shall pay the value
difference, if a difference is found by the Court. Both of these
questions must be reserved for the Court to decide inasmuch as
we have no sound basis for a recommendation.

b. Higher Density Populations and Social, Economic and
Cultural Disruptions-

Section 6(b) of the Act rcads:

"The boundary lines resulting from any partitioning
of lands in the joint use area shall be established
so as to include the higher density population areas
of each tribe within the portion of the lands
partitioned to such tribe to minimize and avoid
undue social, economic, and cultural disruption
inscfar as practicable."

Our examination of the legislative history indicates that the
Congress considered this to be_a major criterion. An amendment
introduced by Senator Montoya39 would have given this- factor priority
over all others, including acreage and quality of land. However,
it'washgithdrawn. Withdrawal of the amendment followed discussion in the
Senate?V that suggested the importance of this criterion even though
not to the extent intended by the Senator. Other portions of the
legislative history stress the importance of the major problems that
would arise due to forced relocation of very large number of Navajo
families.

[y

_BQCongressional Record--Senate, Decenber 2, 1974, 5-20333.

4OCongressional Record--Semate, December 2, 1974, $-20333 to 8-20337.
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As noted earlier in this report (pages 9 and 10), this factor was
given very important consideration by the negotiating teams. At the
first two meetings, one of the two major agreements in principle
was stated as follows: —

"Roth tribes agreed that the resolution must take
fnto account the personal hardships of the Navajo
people affected." (March 17-20, 1975)

"There was also agreement that the tribes would
take into account the personal hardships of the
Navajo people affected." (April 9-12, 1975)

Subsequent negotiating meetings gave practical effect to this agreement
in principle. Although not agreed to in any firm or exact manner, a
"target figure' was established to suggest that the percentage of
Navajos residing in the JUA who would be required to relocate should
be in the neighborhood of 28.4 per cent. :

The Mediators have sought to effectuate both the intent of Congress
and the "target figure" suggested in negotiations. We now have more |
factual information tham was available when the 28.4 per cent -
"target figure" was first discussed by the negotiators. Specifically,
we now have data regarding "liveable dwellings' and population counts.
These have been computed manually at the Mediation Office and by the
BIA using computer techniques. Both counts are premised on the
enumeration data compiled by the BIA. Appendix 6 shows this information

by quarter quads and by totals.

Under the Mediators' partition recommendations, the total number
of "liveable dwellinge' in the JUA is 3902 according to manual count
by the Mediation o0ffice. Of this total, 1151 or 28.8 per cent would
be on the Hopi side of the partition. The comparable data from
the BIA computer count would be a total of 3984 "liveable dwellings'
in the JUA and 1147 on the Hopi side of the partition. The
percentage figure on the Hopi side would also be 28.8 per cent.

An even more important figure is total population. The Mediaticn
manual count indicates a total of 11,798 Navajos now residing in the
JUA. Of these, 3,495 Havajo individuals would be subject to relocation

gince they now reside on the Hopi side of the recommended partition. :
This would be 29.6 per cent of the total. The comparable population '
.count derived from BIA computer techniques would be a Navajo population
total of 11,579 of which 3,429 now reside on the Hopi side of the
recommended partition. The percentage figure is also 29.6 per cent.

Although not as relevant to this subject matter, the Mediation
0ffice has also made manual counts of other structures in the JUA.
Corrals are shown on the quarter quad maps by the symbol L . The
other categories are shown by the synbol B and are therefore

41Th:i.s 28.4 pér cent figure is obtained by dividing a ''target
figure'" of 1,300 "improvements' by the total of 4,579 total
nimprovements" then known to exist in the JUA.

TR
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undistinguishable on the quarter quad maps from "liveable dwellings".
These data are shown by quarter quad breakdown in Appendix 7. The
tozls are indicated below as follows:

——

Structures Other Than Liveable Dwellings in the Jua

As Divided by Mediators' Recommendationsg

Type of On Hopi On Navajo Totals Percent
Structure Side of Side of on Hopi Side
Partition Partition of Partition

Corrals 671 1429 2100 32.0%

Barns or Sheds 187 441 628 29.8%

Destroyed or '
Abandoned 296 491 787 37.6%

Other 29 114 . 143 20.3%
(Schools,

Missions, Chapter
Houses, Trading
Posts, some but
not all wells, &

a few miscellaneous
structures)

In summary, the Mediators believe that our recommended partition
conforms with the intent of the Congress as expressed in Section 6(b)
and even more so with the very general total "target figure! discussed
by the negotiators. Because of strong differences of opinion between
tiie lwu vribes, approximace conformity with the "target figure" is
only reflected in totals. FEach tribe would prefer different break-
downs within cerxtain quarter quads.

It should also be noted that the Mediators' recommended partition
reflects greater emphasis on Section 6(b) than was the case for the
one specific partition that was once considered in an earlier bill in
Congress but subsequently abandoned. The BIA has made a computation
of the results of the so-called "Steiger Line", now that data are
available. The "Steiger Line" would have placed 1558 (39.3 per cent)
of the "liveable dwellings" on the Hopi side of that partition and
would have required relocation of 4634 (41.0 per cent) of the
Navajo population. )

We are also pleased to note here that the number of Navajo
individuals wno will be required to relocate under our recommendations
is very substantially less than estimates that were made in Congress
while the Act was under consideration. All the Congressional estimates
were conjectural in the absence of an accurate census. However, our
manual count of required relocations of 3495 Navajo individuals is in
contrast to a Congressional range of 6000 (including the Moenkopi
area) to 8500 (JUA only). :
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¢. Contiguous Land

Section 6(3) of the Acts reads:

"Any lands partitioned to each tribe in the joint use area
shall, where feasible and consistent with the other provisions
of this section, be contiguous to the reservation of each’
such tribe.” '

At an early stage of the negotiations, the Navajo team proposed a
partition map that became characterized as the "small pox'" or "measles"
map. It would have created a very large number of both Hopi and
Navajo "islands™ within the JUA. The Hopi team promptly and vigovously
rejected this proposal on two counts, Oune was that the resulting
boundaries would be unduly long and indefensible. The other was that
it violated Section 6 (e). The Mediators gave no support to this
Navaijo nroposal.

The Hopi team tended to define "contiguous™" in a strict manner.
For quite understandable reasons, the Hopi team generally preferred
land close to District 6 and have strongly objected to certain lands
in the two tiers of quarter quads along the northern boundary of the
JUA. An underlying basis for these Hopi positions is that the Hopi
historical and cultural pattern is to live in villages or nearby and
not to establish permanent residences at substantial distances from
the villages. Agricultural and livestock pursuits have been developed
away from the villages,

* The problem regarding the Hopi position is that it is, at least
partially, in conflict with insistepce on acquiring a full half share
of the JUA as well as with Section 6{(b). In certain JUA arcas bordrr-
ing District &, wnotably the Hard Rock, Jeddito and Pinon areas, Havaju
population is relatively dense. There are two probable reasons for
this fact. One, the boundaries of District 6 have been changed and
expanded on several occasions over the years with the last such change
being made in 1943, Some Navajo families have already been required
to move because of these boundary changes; in fact, a few have moved
as many as two or threc-times. When such earlier relocation had been
required there was a tendency to move only a short distance across the
new boundary line. Secondly, some of the land just outside District 6
is relatively good grazing land. At least, it was regarded as such at
the time the Navajos located thereon and prior to overgrazing.

It is apparent that the Congress recognized some of these prohlems.
The qualffying language in Section €(e) is "---where feasible and con-
sistent with the other provisions of this section---"; a qualification
that is broader than: "---inscofar as is practical---".

In our recommended partition lines, the Mediators have exercised
their best judgment. District 6 would be exparded all arcund its present
borders except for about 11 miles of boundary. For those 11 miles, the
future houndary would be the same as the existing District 6 boundarv.
However, certaln lands to be partitioned to the Navajo Tribe wonld come
very close to the existing District 6 border in the Jeddite, Ward Rock
and Pinon areas. Morecover, our recommended partition would give to
the Hopi Tribe some northern land that is low pricrity land from the
Hopi point of vicw.
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With one exception, all lands under our recommendation would be
contiguous to existing reservations of the two tribes. There would be
unbroken access from District 6 to all lands to be partitioned to the
Hopi Tribe except as such access might be realistically limited by
inadequate roads. Existing exclusive Navajo reservations border the
JUA on all sides except as such situation might possibly be altered by
the future decision of another Court in the 1934 land case. Good access
to some lands recommended for partition to the Navajo Tribe could be
hampered by inadequate roads. While we would not be presumptuous
enough to predict a future decision in the 1934 case, there is evidence
of possible Congressional intent. At one stage in Congress, certain
1934 lands immediately west of the western boundary of the JUA would
have been partitioned to the iHopi Tribe. Under our recommendations
most of the area in the western edge of the JUA would be partitiocned
to the Hopi Tribe., Our recommended partition is not likely to create
"“Navajo islands" after the court decision in the 1934 case,

The one exception to contiguity is a "Navajo island" in the Jeddito
area. Despite our general adverse reaction to "islaunds", we have
recommended this one for three reasons. First, this is an area of
relatively dense Navajo population. Hence, Section 6(d) is applicable.
The second and very practical reason is that this "island" is traversed
by two major paved roads (State Routes 264 and 77). Ia fact, the
"igland" includes the junction of these two roads. This makes Navajo
access to the "island" much better in fact than access to many other
Navajo areas. Finally, both negotiating teams recognized the necessity
of partitioning some land around Jeddito to the Navajo Tribe despite
Hopi wishes that this were not so. A seriously discussed solution was
to partition to the Navajo Tribe an area around Jeddito slightly smaller
than our recommended "island" and with a narrow corridor extending south
towards White Cone, thereby making the Jeddito area contiguous. We
believe that this one island is a better solution for both rribes.

The slightly larger area around Jeddito will provide the resident
"Navajos with a little more "living room'. The elimination of the
corridor to the south will shorten boundaries materially, make the
total boundary.more defensible from the Hopi peint of view, and give
the Hopi Tribe an uninterrupted sweep of land around the "island'.

in summary, we believe that our recommended partition is in con-
formance with Section 6(e). :

d. Fencing
Section 6(f) of the Act reads:

"Any boundary line between lands partitioned to the
two tribes in the joint use area shall, insofar as
is practicable, follow terraim which will facilitate
fencing or avoid the need for fencing."

Under this somewhat prosaic title of "fencing' there are broader
possible meanings.

Over a long period of years and up to the present time, the Hopil
Tribe has complained about real and alleged depredations by Navajos
living in the JUA, especially those residing near District 6.
Destruction of Hopi agricultural products, Navajo livestock grazing
on Hopi. land sometimes facilitated by fence cutting, theft of Hopl
livestock and other property, as well as damage to water tanks and
other Hopi structures have all been cited. We do not presume to
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judge the extent and overall significance of these problems, but it
appears that there s factual proof of such activity by some Navajo
fndividuals, identified and not identified. Conversely, the Navajo

Tribe has occasionally complained about similar acts perpetrated by
Hopi individuals, but with substantially less frequency.

District 6 is now fenced around its entire boundary. In addition,
the Hopi Tribe maintains vigilance around the District 6 boundaries,
including almost daily aerial reconnaisance, border rangers who im-
pound Navajo livestock found in District 6 lands, as well as utilizing
other measures.

Partition of the JUA by whatever boundaries will inevitably in-
erease the total border line between the two tribes. A substantially
extended boundary would probably increase the problems of the two
tyibes. This possibility could be expanded 1if Navajos remaining on
the Navajo side of the partition should be further weakened finan-
cially by drastic livestock reduction.

One of the possible solutions to the population density problem
(Section 6(d)) that has been seriously discussed by the negotiatoxrs
has been the creation of "corridors'. A corridor, as the word has
been used in negotiatioms, is a relatively narrow strip of Navajo
land bordered on three sides by Hopi land. A corridor would include
relatively dense Navajo population whereas the surrounding Hopi land
typically would include much less dense Navajo population. The quite
obvious purpose of a corridor is to conform to Section 6(d) and at
the same time accord to the Hopi Tribe its half share of the JUA.

The Hopl negotiators have looked with great disfavor on corridors
because ot the defensible Lorder problem. Huwever, under tho con-
flicting pressures of equal division of land and Section 6(d) with
their own commitment about Navajo personal hardships, the Hopi
negotiators have reluctantly proposed some corridors. The Navajo
negotiators have generally favored corridors and believe that the

Hopi Tribe is unduly concerned with the defensible border problem.

The Mediators' recommendations include two areas that could properly

be characterized as corridors and one area that is the equivalent.

The Hard Rock sector that would be partitioned to the Navajo Tribe

is a fairly large Navajo area containing a relatively narrow neck.

There is a very small corridor located in the southwestern corner.
Although the Mediators' recommended shape of these geographical
locations is slightly different, both were reasonably acceptable

to the two tribes at one time or another during negotiation. The
equivalent of a corridor is the "Navajo island" found in the Jeddito
area; this subject was previously discussed in another comnection.

We have not recommended a corridor in quarter quads 124 SW and
124 SE. Tt is to be noted that the Navajo Tribe has pressed very strongly
for such a corridor. The Hopi Tribe did not totally reject the idea
of a corridor in this area; but any possible agreement by the Hopi
Tribe would have been contingent on an extremely narrow corridor and
on a resolution of all other partition problems satisfactory to the
Hopi Tribe. We have recommended against the Navajo Tribe om this
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particular corridor issue for three reasons. First, there 1s an area
of population density; however, that relatively small area 1s some
distance from a paved road and a narrow neck of access territory would
be essential. The resulting boundary would be long in relation to the
population. Secondly, the total area that could realistically be
created as a corridor would be extremely confining. Insufficient
“living space" would be provided. TFinally, such a Mavajo corridor
would automatically create a Hopl corridor between it and the Navajo
land farther to the east. o . .

We believe that our recommendations concerning the corridor issue
are consistent with the Act, With particular reference to the title of
this sub-section, we believe that the fencing required by our two re-
commended corridors and the '"Navajo istand" around Jeddito is the
minimum amount of fencing consistent with Section 6(d).

We expect vigorous opposition by the Navajo Tribe to our failure
to create a corridor in quarter quads 124 SW and 124 SE. We also
expect substantial opposition by the Hopi Tribe to the specific shape
of the recowmended corridors as well as to the shape of the "Nava jo
island".

Section 6(f) reference to "follow terrain which will facilitate
fencing or avoid the need for fencing' has specific reference to
escarpments and deep washes, Both are types of terrain that might provide
natural boundaries.

In our recommended partition lines, we have recommended that escarp-
ments be the boundary in a number of instances. In such cases, the
boundary line will normally follow the highest altitude levels of the
escarpment. We realize that an escarpment is a "surveyor's nightmare';
.owever, we belieye that the advantages of the n2tural boundary more
than offset any such considerations. All of the discussion during
negotiations regarding this matter indicate that both teams support
our point of view on the desirability of utilizing escarpments as a

border, whenever possible.

On the other hand, we lmve limited the use of terrain washes as a
boundary wherever possible to do so. If a wash is not deep enough
and its sides not steep enough, it is not a natural boundary, Re-
gardless of depth or shape, a wash tends to change its course from
time to time. Washes were utilized as boundaries for certain parts
of the border of District 6. The resultant effect was that two fences
were built at some distance from the then centerline of the wash, thus
creating an appreciable area of "no man's land". )

In our recommendations, we have utilized existing roads, mostly un-
paved, as a border. In such instances, the centerline of the road is
recommended as the official border. Use of a road accomplishes two
purposes. First, it facilitates legitimate access to lands on both
sides of the partition. Secondly, double fencing tends to make cross-
overs by livestock more difficult.

Wherever an existing road is a border, we recommend that fences be
built on each side at an appropriate distance from the centerline of
the road with cattleguard facilities to permit vehicle entrance to
other roads that enter the border road.
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Under our recommended partition, the total fencing obligation to be
assumed by BIA after the effective date of partition can be summarized
as follows: -

Partition Fencing -

Mediators' Recommendation

New Fence ) Approximate Linear Miles
Along Existing Roads 74.
Along Escarpments _ 62.
Straight and Miscellaneous _175+
Sub-Total 311
Existing Fence Utilized
Along District 6 Boundary 11,
Along JUA Boundary 77,
Sub-Total B8.
TOTAL 399.

The new fence total, adjusted for double fencing along roads is
385 miles.

Less utilization of corridors in the Mediators' recommendation is
reflected in fencing requirements. Our total of 311 linear miles of new
border to be fenced is in contrast to a mipnimum of 352 miles on one map
discussed by the parties in the latter stages of negotiations,

'S, Format of Mediators' Recommendations

The official method employed by the Mediators te record our detailed
recommended land partitions is to draw lines of delineation on quarter
quad maps. These maps (7.5 minute series, U.S.G.S. and U.5.C & G.S.)
are contained in Volume IV of our report. They are of three types:

(a) "All Hopi", (b) "All Navajo'" and (c¢) quarter quads that are divided
between the two tribes. _ -

To facilitage overall examination of the recormended partition and
because Volume IV cannot feasibly be distributed to all persons who may
read our report, we have also prepared Exhibit A which is placed in
Volume I (Summary Recommendations). Exhibit A is a small scale map
outlining the recommended partition lines for the entire JUA. It should
be regarded as a map for reference purposes only. It is an accurate
. translation of our recommendations; however, the small scale of the map
may result in some miner distortions.
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B. Sacred Places

Section 6(c) of the Act lists the following criterion to be
considered by the Mediator and by the District Court:

—IL

"In any division of the surface rights to the
joint use area, reasonable provision shall be
made for the use and right of access to identified
religious shrines for the members of each tribe
on the reservation of the other tribe where

such use and access are for religious purposes.”

Section 20, not reproduced here in full text, contains quite
specific provisions for perpetual use by the Hopi Tribe of Cliff
Spring, an important Hopi religious shrine. It is not clear from the
legislative history why only one shrine was selected.

.Section 21 of the Act is essentially a repetition of Section 6(c)
except that it is an admonition to the Secretary of the Interior to
assume responsibility for continued use of and access to shrines after

partition.

Data submitted to the Mediators by the BIA identifies a total of
145 Hopi shrines and other types of sites of religious significance.
gimilar BIA data shows 19 Navajo sacred places, scenic sites, and
historical or archeological locations (13 in the JUA and 6 within
pistrict 6). A Navajo presentation to the Mediators expands that total
to 32 (25 in the JUA and 7 within District 6). If the Hopi data were
to include scenic sites or archeological locations without particular
religious significance, the Hopi total would be appreciably larger
than the fisure of 145 noted above.

As Anglo Mediators, we do not presume to judge the relative
importance of these various sacred places. On the basis of the discussion
during negotiations, it appears that each tribe has some rough scale
of priority it attaches to the importance of its various shrines and
religious sites. However, even within thé Hopi Tribe or within the
Navajo Tribe, it is probable that it would be difficult to determine
any precise prioxity scale. A particular shrine may be especially
significant to some one clan or group of religious leaders. It also
appears that religious tradition and practice sometimes suggest well
defined time periodsduring which pilgrimages to a shrine are made.
However, frequency of pilgrimage is not necessarily a measure of
relative importance.

An importczi aspect of this matter is a problem of vandalism.
Some defacement, damage, and pilferage has occurred at various
shrine locations. Identity of vandals has not often been determined.
Whether they be Anglos or non-religious members of the other tribe or
even of the same tribe, the problem is no less acute. Both tribes
are reluctant to publicly identify precise locations of all shrines
for fear that vandalism and pilferage may increase. :

Tt is almost too obvious to state that the best way to resolve
this issue would be to draw partition lines that would encompass
within the lands of each tribe, those sacred places that are most
significant to that tribe. The Mediators have attempted to recognize
this truth in the partition lines that we recommeni. However, it
is impossible to accomplish more than partial effectuation of this

objective.
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Discussion during negotiations included mutual recognition of the
principle that this matter can best be resolved by Indians, including
religious leaders of both tribes. However, preoccupation with the
major problem of partition prevented any mutual agreement on this
issue, either as to specific effectuation of Section 6(c) and Section 21
of the Act or a procedural method to accomplish these purposes.

As matters now stand, the explicit provision regarding Cliff
Spring {Section 20} and the general language of Section 6(c) and of
Section 21 are inadequate to provide dispute-free Implementation of
the intent of the Act. As Anglo Mediators, we are not qualified to
make detailed recommendations. Furthermore, with all due deference to
the Court, the Mediators do not believe that this is an issue that
should be handled in extensive specific detail in Court proceedings.

After the Court has determined the partition line, the identity
of shrines of either tribe that will be located in the lands of the
other tribe will be known with certainty. The Mediators believe that
a committee or commission of trusted members of each tribe, could and
should then develop mutually agreeable arrangements that would take
account of some or all of the factors noted below, limited to shrines
that will be located in lands of the other tribe. At times during
neogitations the two teams agreed to this type of procedure but such
agreement was not effectuated, primarily because the partition lines
were not then known.

1. Establishment of access arrangements to Finger Point Rock, a
Navajo shrine, that are commensurate with the Section 20 mandate for
Cliff Spring but modified in an approprlate manner because of different
physical surroundings.

2., 1Identification of otner sacred areas and burial sites
that are of sufficient importance to require such identification. In
this connection, we question whether such a committee or commission °
would have jurisdiction over Navajo sites within District & except
by mutual agreement. Moreover, we do not recommend that sites be
identified or considered that de not have religious significance.
Section 6(¢) is limited to "religious shrines".

3. Development of arrangements for police responsibility and
other methods to prevent vandalism or desecration of shrines and to
limit access to shrines to visits for religious purposes.

4. Tdentification, where feasible, of religious leaders or
other members of a tribe who have legitimate rights of access to
a shrine. ‘

%. 7Possible indication of time periocdsduring which access to a
particular shrine is needed for religious purposes.

6. Arrangements for access to water supply by residents outside
the boundaries of a shrine where the water source is within the shrine
boundaries (i.e. last paragraph of Section 20).

7. Arrangements for fencing, when and where required.
‘8. Arrangements for future "clearance' or projects proposed by
either tribe or the United States Government or private entities when

such project would impinge upon sacred areas or identified burial sites.

The list of factors noted above is not intended to be all inclusive
if other matters require considerationm.
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The Mediators recommend that the Court decide this issue under
Section 6(c) by directing that each Tribal Council take appropriate
action to designate three members each, with alternates if needed,
to serve on a joint body to be called the Hopi-Navajo Sacred Places
Committee with appropriate authority to act in matters within the
jurisdiction of the Committee. We also recommend that the Secretary’
of the Interior recognize the same Committee as the appropriate body
to act under Section 21.

The Mediators believe that such a Hopi-Navajo Sacred Places

- Committee would be able to resolve all questions that may arise in
effectuation of Section 6(c¢) and of Section 21. However, in case a
dispute should arise within the Committee, we further recommend that
the Navajo and Hopi Indian Relocation Commission be designated by the
Court as the appropriate body to decide intially any possible disputes
within the Committee under Section 6(c) and that the same Commission
be designated by the Secretary of the Interior to resolve possible
disputes within the Committee under Section 21. Decisions of the
Relocation Cormission in disputed cases should be subject to appeal
to the Court by either tribe.

C. Life Estates
Section 5(a) (4) of the Act reads; in part, as follows:

""For the purpose of facilitating an agreement

pursuant to section 3 or preparing a repert pursuant

to section 4, the Mediator is authorized:-- (4) to

recommend in exceptional cases where necessary to

prevent persomal hardship, a limited tenure for
P
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_(underscoring supplied)

Throughout the course of these negotiations, the subject of life
estates was periodically discussed by the two teams. Agreement
in principle was reached on a few criteria but there was wide
divergence of position on many important factors.

The Mediators believe that some provision for life estates is
merited and is in conformance with the Act. .Moreover, the agreement
.of the negotiators, in principle, to recognize personal hardships
applies to life estates as realistically as to Section 6(b).

Quite obviously, life estates need be considered only where present
residence in the JUA is on land partitioned to the other tribe and
the residents Gu-not choose to relocate voluntarily.

The Mediators do not possess sufficient evidence to recommend
all details on this subject matter but we do make the following
recommendations and a procedure for full effectuation of Section

5(a) (4):

1. Criteria for Life Estates

a. Age

One group of "exceptional cases" are those individuals of advanced
age for whom relocation might be a very real "persoual harqship"
that must be recognized.
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The statistical staff retained by the Mediators have examined
the enumeration data compiled by the BIA. We find that there are a
total of 122 householdg on the Hopi side of the partition, with one
or both of the spouses age 65 or over, thereby creating potential
eligibility for 122 life e :ates if age 65 should be a criterion.
The BIA data indicates a total of 124 individuals age 65 or over on
the Hopi side of the partition. The Mediators' count of 122 and the
BIA count of 124 are not fully comparable because the mediation staff
counted households whereas the BIA counted individuals. The totals
by quarter quad are shown in Appendix 8.

* The Mediators coneclude that an age 65 criterion would create
potential eligibility that is in excess of a reasonable number of
1ife estates. Accordingly, the mediation staff has examined the data
further at other age levels.

If age 70 or over should be a criterion, if households with
either one or two individuals age 70 or over are counted as ome potential
life estate, and if duplications (summer and winter hogans, etc.)
are eliminated, we find a total of 76 potential life estates on the
Hopi side of the recommended partition line. Of the very few Hopis
now living in parts of the JUA that will become Navajo, none are age
70 or older. ' '

It would be helpful if we could know how many potential eligibles
would actually elect a life estate. It is probable that many would
prefer to accept the financial benefits associated with relocation
and gove with the younger members of their families. However, if
1life estates are offered, there may be some acceptances. We hazard
an admitted guess that not more than 30 of the potential eligibles
would actually elect life estates. -

The Mediators recommend that age 70 be the eligibility age, as
of the effective date of partition. We further recommend that both
spouses be eligible for life estate and be considered as joint grantees
if one or both are over 70 as of the effective date of partition.

-

b. Physically Handicapped

The only other group of persons poteuntially eligible for life
estate under the "exceptional cases" limitation are physically handicapped
persons who could not qualify under the age criterion recommended
above.

The Mediators believe that persons afflicted by serious physical
handicaps, especially disabled veterans, may have as meritorious a
case under the "personal hardship" part of Section 5(a) (4) as persons
‘of advanced age. Applications of physically handicapped persons for
1ife estate would almost necessarily be handled on a case by case
basis. Such life estates should be granted on a very limited basis
and only in instances of very clearly proven merit. Minor physical
handicaps should not be considered as a qualification for life estate.
We do not believe that the number of applications would be large.
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€. QOther Eligibility Requirements

Obviously, no one individual or couple should be eligible for more
than one life estate. —

Secondly, we recommend that a life estate should not be granted
1f the individual or couple has not maintained continuous residence
in the JUA for ten years or longer prior to the effective date of
partition. No data are available as to the extent by which this
requirement would reduce the number of potential eligibles. However,
we do not believe that relatively recent residents can have a ma jor
claim of personal hardship.

Finally, requests for a life estate should be presented within
a reasonable time after effective date of partition if they are to
be considered seriously.

d. Permitted and Prohibited Activities within Area Limits

The amount of land to be made available with a life estate is an
important aspect of this issue, '

The Mediators believe that grazing is not consistent with the
"for residential use" provision of Section 5(a)(4), especially in view
of the large acreage required to graze even a few sheep. As a
practical matter, we conclude and recommend that a life estate be
approximately five acres except where lesser land is indicated
because the home is in a village or in a very closely knit cluster of
homes.

We also recommend that each life estate be fenced to protect
gardens and other properties of the grantee from Hopi livestock and to
prevent grazing outside the life estate by the grantee. The cost of
fencing life estates should be assumed by the Navajo Tribe or by the
grantee. If adequate fence maintenance is not provided by the
‘Navajo Tribe or by the grantee, it may be undertaken by the Hopi Tribe
with reimbursement by the Navajo Tribe. )

Another aspect of permitted activity concerns other members of
a family. Aged persons and physically handicapped persons may require
regular assistance of some members of the family other than the
spouse. Only a limited number of other members of the family should
be permitted to reside regularly with the grantees. Family visitation
should be permitted, but the life estate privilege should not be
abused by attemr“s to bring sizeable numbers of other members of the
family under the umbrella of the life estate.

Navajos holding life estates on Hopi land would continue to be
members of the Navajo Tribe but would be subject to the jurisdiction

of the Hopi Tribe.

€. Criteria for Termination of Life Estates

The basic concept of a life estate is that it is a right of tenure
for a period of time not to exceed the lives of the grantee or grantees,
if age is the basis for the life estate. The younger spouse of a
person aged 70 years or more when the life estate was granted by reason
of age could continue to exercise the life estate right until his or
her death but the life estate should be terminated by remarriage prior
to age 70. If a grantee should be over 70 ycars of age at date of
remarriage, the new spouse.could live with the grantee on the life
estate until his or her death but the new spouse would acquire no
life estate rights, regardless of age. ‘
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In a case ofa physically handicapped person, less than 70 years
of age when the life estate is granted, the death of that person
should terminate the life estate.

In situations where a life estate is terminated but some full-time
or part-time residents of the household remain who have been assisting
the grantee or grantees, those persons remaining have no rights to
continue the life estate but some reasonable period of time, not to
exceed six months, should be permitted for those persons to make other
plans.

A grantee should have no right to transfer or as51gn a life estate
to his or her issue.

A life estate could be abandoned at any time by a voluntary
decision of both spouses.

A life estate could be cancelled in the event it is proven that the
grantee or grantees have seriously abused the privilege of residence
on Hopi lands by theft of Hopi livestock or other property or by other
comparable acts. A possible dispute as to whether the abuse is
sufficient basis for termination of the life estate should be decided
by the procedure recommended below.

f. Payments to Other Tribe

Life estates granted to Navajos to reside on land to be partitioned
to the Hopi Tribe clearly fall within the coverage of Section 16(a)
of the Act.

Therefore, the Secretary of the Imtericr or his suwthorized
should determine the "fair rental value" of all life estates and the
Navajo Tribe will be required to pay such sums to the Hopi Tribe for
the effective duration of the life estates after the date of partition.

e
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Failure of 'the Navajo Tribe to pay the required amounts to the Hopi
Tribe within a reasonable period of time could be a reason for
termination of a life estate.

2. Administration

Administration of any life estates will be a matter closely related
to relocations. Therefore, the Mediators recommend that the Navajo
and Hopi Indian Relocation Commission be assigned the authority and
responsibility by the Gourt and by the Secretary of the Interior to
jscsue all life estates, to administer such life estates during their -
terms, and to decide any disputes that may arise between the Navajo
Tribe and the Hopi Tribe arising out of life estates. Decisions by
the Relocation Commission in disputed matters should be SubJeCt to
appeal to the Court by 31ther tribe.

k
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 the effective date of partition, it is obvious that a major problem
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D. Leases or Phased Relocations

"

Section 5(a)(4) of ghe Act reads, in part, as follows:

f"Por the purpose of facilitating an agreement
pursuant to section 3 or preparing a report
pursuant to section 4, the Mediator is
authorized: - - (4) to recommend, in exceptional
cases where necessary to prevent personal hard- 4
ship---a phased relocation of members of one

tribe from lands which may be partitioned to

the other tribe in the joint use area;" (underscoring supplied)

1. Leases

This provision makes no specific reference to leases. However,
the negotiating teams did discuss the possibility of fixed term
leases by the Navajo Tribe from the Hopi Tribe of certain areas that
would become Hopi by partition but which the Navajos did not want to
vacate at early dates after partition. Thus, in a very real sense,
the negotiators were discussing leases as a type of phased relocatiomn.
No agreements were reached about leases.

The Mediators do not recommend fixed term leases. A basic reason
is that, under the circumstances here prevailing, a lease could be
essentially a deferral of the inevitable, serving no, good long
run purpose. Secondly, to the extent that valid reasons exist for
leases, it would be extremely difficult to forecast a fixed duration.

The Mediators do believe that there may be necessary reasouns for
another tvpe of phased relocation as discussed below.

2. Phased Relocations

Earlier in this report (pages 22-28) the matter of acquisition of
additional lands, outside the 1882 Reservation, for purposes of
relocation of Navajos from the JUA was discussed.

The critical question for which no answer is now known is:
"When will additional lands be available in relation to date of
partition?" '

Date of partition by the District Court can be estimated very
roughly. If the District Court decision is not appealed, the final
partition line should be known to everybody sometime in 1976.
¥nowledge' of a final partition line is highly desirable to both tribes
for many reasons. Only then can both tribes begin tangible long-range
plans for their respective portions of the JUA. Only them will Navajo
individuals know with certainty whether they will or will not be
required to relocate.

If the additiomal 250,000 acres provided for in Section 11 and
any other new land that may be acquired under Section 5(a) (1) could
be available prior to or not later than date of partition, plans for
relocation could proceed promptly on a total relocation plan basis.

However, if additional lands are not available until long after

will exist. The Relocation Commission could proceed promptly with
specific relocation plans and action for all those Navajos who are not
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dependent ‘on the additional lands. However, for those who do intend
to relocate voluntarily on the additional lands and who so assure the
Relocation Commission by some appropriate procedure, we sce no answer
except a type of phased relocation other than a fixed term lease,

We cannot suggest specific forms of phased relocation. That is
clearly within the province of the Relocation Commission to determine
in the light of the facts then prevailing.. The duration of continued
residence on JUA lands would be dependent ou the dates of availability
of additional lands, subject to the maximum time period stated in
Section 14(a) of the Act.

Under any type of phased relocation beyond the effective date of
partition, Section 16(a) would require payment by the Navajo Tribe
to the Hopi Tribe at a fair rental value. For reasons noted on pages
30-31 of. this report, payment of some portion of such amounts should
be assumed by the United States Government to the extent that the
phased relocation is caused by negligence or undue delay on the part
of the Secretary of the Interior in connection with acquisition of
additional lands by the Navajo Tribe. '

E. Mixed Marriages

For the purposes of this report, a mixed marriage is defined as one
between a Hopi and a Navajo with the husband and wife living together
in the Joint Use Area for at least six months prior to partition and as
of the effective date of partition. ’ .

While the Act is silent regarding the subject, mixed marriages have,
nevertheless, been discussed by the two. tribal committees at various

times during iLhe negotiations. :
At an early megotiating meeting, a Navajo exhibit was introduced,’
j.e. a list of mixed marriages. However, it is of limited statistical

value for two reasons. Admittedly, it is out of date. Secondly,

it includes persons living both within and ouside the 1882 Reservation.

Thus, it is not possible forus to estimate accurately how many mixed
marriages exist in the JUA. What is known is that there are enough
mixed marriages to create a potential problem on both sides of the
recommended partition line.

The negotiating teams did reach a verbal uaderstanding on an
important principle. 1t was that the family should decide. To
j1lustrate that principle, let us assume that a Navajo husband and a
Hopi wife now reside on 1and in the JUA that will be partitioned to
the Hopi Tribe. The husband amd wife could decide to remain where they
are and thus become subject to the jurisdiction of the Hopi Tribe.
Or, they could decide to relocate in which event they would be
treated by the Relocation Commission just as if both spouses were
Navajo. Similarly, the two spouses in a mixed marriage, living
on the Navajo side of the partition, could decide either to remain
where they are or relocate. '
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The Mediators rccommend that this basic principle be adopted by
the Court. ‘ i

4
a

_ There are potential disputes or questions 5?'interpretation.
Some of these potential problems can be noted. What if a spouse
claims to be Hopi but is not accepted by the Hopli Tribe as an enroclled
member? What ifa spouse claims to be Navajo but has no Navajo census
number or is otherwise not considered by the Navajo Tribe as a
member? What happens if a mixed marriage is informally or formally
dissolved by séparation or by divorce after the family decision has
been made? These and other possible questions can be complicated

- materially by the various customs, practices and mores of the two
" tribes regarding marriage and divorce.

The Mediators belicve that adoption of the basic principle will
solve most potential problems and that it would be both impossible
and inadvisable for us to attempt to recommend further on specific
aspects of this subject matter. We do recommend, however, that the
Nava jo and Hopi Indian Relocation Commission be authorized by
the District Court to decide any disputes arising out of partition
that may be complicated by a mixed marriage. 'This is a subject matter
that is quite directly an aspect of releocation. We further recommend
that a decision by the Relocation Commission in a disputed case should
be subject to appeal to the Court by either tribe.

F. Federal Employees

Section 17(b) of the Act reads as follows:

Waothing in thig Act chall requirc the relocation
from any area partitioned pursuant to this Act

of the houschold of any Navajo or Hopi individual
who is employed by the Federal Govermment within
such area or to prevent such employees or their
households from residing in such_areas in the
future: Provided, that any such’ Federal employee
who would, except for the provisions of this
subsectlon be relocated under the terms of thlS.
Act may elect to be so relocated.”

Federal employees in the Joint Use Area are Hopl and Navajo
individuals employed by the Bureau of Indian Affairs and other
agencies of the Federal Govermment in various capacities.

The wordiwg and intent of Section 17(b) appears to be generally
clear. However, the question arises as to when a Federal employee
ceases to be a Federal employee.

The Mediators recommend that a Federal employee should be
considered as having ceased to be such when he voluntarily severs
himself from governmental service or is discharged by the government
for reasons other than retirement or disability. Such terminated
Federal employees should cease to enjoy the provision of Section 17(b)
effective as of date of termination but subject to a reasonable period
of time, not to exceed one year, in which to make other plans. If a
terminated employee of the Federal Government is required to relocate
because of termination, the financial benefits of felocation provided
in the Act should be made available to him at the time relocation is
required.

LR
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We also recommend that Federal employees who become regular or
disabled pensioners of the Federal Government after the effective date
of partition (but not those who became pensioners prior to partition)
be permitted to continue to enjoy the rights of Section 17(b).

It is the Mediators' additional recommendation that the authority -
for administration of this section of the Act, as well as all problems '
attendant thereto, be assigned by the Court and by the Secretary of
the Interior to the Navajo and Hopi Indian Relocation Commission.

Decisions by the Relocation Commission in disputed cases should be
subject to appeal to the Court by either tribe.

G. Water Commission

The Act is silent .egarding future water development in the Joint
Use Area except as the subject matter may be an integral part of land
restoration. However, some time was devoted to this matter throughout
the course of the negotiations.

The possibility of establishing a joint water commission or water
development authority with some sort of tie-breaking procedure
was discussed. Briefly, this body would be comprised of an equal
number of representatives from the two tribes. 1Its primary function
would be to insure that water requirements, sources, and distribution
be equitably shared. On several occasions, agreement in principle
was achieved but the Hopi negotiators subsequently withdrew support.
As matters now stand, there are important differences of opinion
between the two tribes--both as to the need for, or the desirability
of such a commission and details as to its possible functions.

The Mediators believe that there are significant reasons for
ereation of such a commission and we are making recommendations under

the authority of Section 5(a)(5).

A first reason for creation of a commission is probable problem
sitvations immediately following partition. . To the best of our
ability, we have recommended partition lines that indicate fair
distribution of existing wells or springs. However, there will be
some situwations where a fence along the partition line may create an
immediate problem. Tor example, one or more Navajo families may have
been using a particular well as the sole source of water both for
domestic purposes and for livestock but the partition line places
the well on the Hopi side of the line or, a partition line may leave
inadequate water supply on the Hopi side of the line.

As mentioned earlier in this report, the BIA has authorized certain
water surveys, has allowed for the cost of comstruction of some 25
new wells in its land restoration budget, and has otherwise made
tentative plans dealing with water supply.

veon e oo e

We believe that a joint water commission could be an effective
instrument to deal with these immediate problems as well as to
work with the BIA in formulating the most desirable and equitable
means of implementing projects to be financed with government funds.
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A second longer range reason for a joint commission ig that
totally independent water development on each side of the partition
line could be undesirable. For example, if a dam should be built by
one tribe close to a partition line with the result that no water
would flow in the other tribe's lands further down the wash, such
action could cause inmediate harm and invite retaliation. As the
partition lines are drawn, there is no automatic protection to
either tribe against such a development. Closely related to this one

inherent future problem is the possibility of development of relatively

small irrigation projects. The water resource study commissioned by
the BIA suggests the feasibility of such projects. Some of these
could be undertaken by one tribe without the necessity of cooperation
from the other tribe. However, there could be mutual interest in
others. A third possible future problem could be the drilling of
extremely deep wells that might draw water from under the lands of
the other tribe.

As non-lawyers, the Mediators do not presume to know all the
complications of law in a state where water rights are of paramount
importance. It may well be that some water rights problems might
go beyond the Hopi and Navajo Tribes in that other parties may be
involved or that applicable laws would dictate a particular answer.
However, it is clear to us that there are important potential water
supply problems of both immediate and longer range practical import
that should be resolved by the two tribes without the necessity of
petitioning the Court.

The Mediators recommend that there be established, by the Court
-and by approval of the Secretary of the Interior for activities after
partition, a Navajo-Hopi Water Development Commission of three
members from each tribe. The respective Tribal Councils woulsd be
requested to appoint the regular members of the Commission, with
alternates if necessary, and with appropriate authorization to act
in the following matters:

1. To consider and resolve water development matters, that
might have a significant effect on both tribes or on the members of
the tribes and that could properly be within the jurisdiction of
the Commission. -

2. To work with and advise the BIA in regard to water development
improvements to be funded by the United States Government and that
would affect both tribes.

The Commission would not have jurisdiction if a water development
problem should extend beyond the two tribes and involve other parties.
It may also be possible that some of these potential water development
problems would be so enmeshed in applicable law. that the Commission
could not appropriately assume jurisdiction. The Court is best

. qualified to define the details of the Commission's jurisdiction.

The Mediators further recommend that the Navajo and Hopi Indian
Relocation Commission be designated by the Court and by the Secretary
of the Interior to resolve any disputes that may arise within the =¢2
Water Development Commission, limited to those matters which are
properly within the Commission's jurisdiction. The Relocation
Commission should be empowered to retain expert and technical advice
as might be required. Decisions by theRelocation Commission in

disputed cases should be subject to appeal to the Court by either tribe.
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B. Possible Successor to Relocation Commission for Certain
Recommended Functions

At several places in this report, the Mediators have recommended
that the Navajo and Hopi Indian Relocation Commission be designated
by the Court and by the Secretary of the Interior for certain
functions. In our considered opinion, some of these are very closely
related to, in fact, almost inseparable from the Commission's
obligation and duty under the Act to administer the relocation
_ program. Admittedly, others do not flow directly from designated

powers in the Act but our reasons for recommendations in these instances

are noted in the text of this report.

Obviously, delegation of authority by the Court or by the Secretary
to the Relocation Commission should not extend beyond the life of the
Commission. Sections 13(a) and 1l&(a) provide, in total, that the
Commission will continue to function for a period of up to seven years
after the effective date of partition of the JUA by Order of the
District Court. Conceivably, its life could be continued further if
a decision of another Court in the 1934 Lands dispute should be issued
after the District Court Order in the instant case. '

Section 12(i) of the Act provides:

"The Commission shall cease to exist when the
President determines that its functions have
been fully discharged.”

s we visualize the situation, most of the functions recommended to
be assumed by the Relocation Coammiesion will have been completed prior
to the end of its natural life under the Act. However, & few could
continue indefinitely. It is not the Mediators' intention that any
functions other than those intimately related to the Commission's
duties, as stated in the Act, should prolong a Presidential decision

to terminate the work of the Commission.

Accordingly, we recommend that the Secretary of the Interior
confer with appropriate officials of the Navajo Tribe and the Hopi
Tribe at or prior to the date the Relocation Commission is
terminated to determine funetions that will continue, if any. At
the same time, selection of a successor to the Commission for any
remaining functions could be determined, if a successor is needed.

‘During the period that the Relocation Commission does function in
these matters recommended in this report, it should be noted that some
of these functions were not contemplated by the Congress. Accordingly,
these additional functions should be taken into account by the
Secretary of the Interior in requests for appropriations for the work
of the Commission.
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I. Administration of Lands After Partition

Certain Court restrictions on new construction and on other types
of improvements are now in effect in the JUA except upon joint approval
of both tribes. Necessarily, these will be altered once partition
becomes final. The question is whether different restrictions will be
in effect or whether each tribe will have exclusive jurisdiction of
its portion of the former JUA territory, subject only to such require-
ments as may be made by the Department of the Interior for all
reservations.

If all Navajos could leave all land partitioned to the Hopi Tribe
simultaneously with the effective date of partition, there could be
no question but that all restrictions on either tribe should be
removed. The problem is whether continued presence of Navajos on
land to become Hopi land because of time requirements for relocation
makes any change in the situation.

The Hopi team believes that there should be certain continued
restrictions on new construction and improvements as a necessary
inducement to speedy relocation. :

The Mediators understand the Hopi desire to obtain full use of
the land on the Hopi side of the partition at the earliest possible
moment. Long standing inability of the Hopis to effectively utilize
all their rights to land is what this dispute is all about. There is
a very real Hopi past hardship over many years that has sometimes been
obscured by concern for the personal hardships of Navajos who must
now be relocated. Moreover, the agreements in principle that were

- reached by the negotiators include reference to early restoration

to the Hopi Tribe of use of its half of the JUA.

However, Section 13 and Section 14(a) of the Act set forth the
basic procedures and requirements for relocation under the auspices
of the Relocation Commission. The total time period provided by the
Act can run as long as seven vears after effective date of partitiom.
The Act encourages early voluntary relocation and it can be hoped that
the full seven year period will not be needed. However, availability

.of new Navajo lands could complicate early relocation.

It appears to us that the Hopi position superimposes something on

.the Congressional plan that was not intended. If the Relocation

Commission should be unable to accomplish its objectives within the
time limits established by the Congress, it might then be appropriate
for the Hopl Tribe to go to Court for relief. We do not believe it
to be appropriate now to establish new comnstructicn or improvement
restrictions on the Navajo side of the partition. We do not believe
that such restrictions after effective partition were contemplated in

- the Act. The existing Court Orders were based on “equal and undivided"

interest in the JUA, not on Navajo land after actual partition.
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% APPENDIX 1 -

Q,-;‘(f? Public Law 93-53]
‘Sﬁ:f]@f 93rd Congress, H, R, 10337
faw? December 22, 1974

An At

88 STAT, 1712

To provide for final settlement of the conlHeting rights and interests of e Hopl
and Navajo ‘Criles (o and in Tands Iying wlihin the Jolut wse area of the
reseryation rstnblished by the Bxeeulive ordor af Decembor 16, 1882, amd
tnnds Iyvinge within the reservation erented by the Acl of dune 14, 1935, and
for other purposes.

fe it enacied by the Sevate and Honse of Representatives of the
I aited Statex of Vmerica in C'ongress adsembled, "That, (a) within
thirty days after ennetient of this Aet, thé Director of the Foderal
Meddiation nud Coneiliation Service shall appoint a Medisdor (herein-
affer referred to asthe “Mediator™y wio shall gesist in the negotintions
for the settlement and partition of the refative riglits na interests,
18 determined by the decision in the ense of Healing v. Jones (210 F.
Supp. 195, D0 Arviz, 1062, afi'd 361 U8, 758, 1863) (hereinufior
referred to as the “Healing case™), of the Hopt and Nnvajo T'ribes
A{hervinafler veferred to ag the “triles™) to and in lands within the
reservation established by the Execntive arder of December 16, 1852,
exeept lud monagement dist viel na, 6 (=sueh lands hereinafter referred
to as the “joint use area™). The Mediator shall not have any intevest,
diveet or indivect, in the settlement of the interests aml vights set out
in this subsection. ‘The duties of the Modiator shall rease upon the
entering of a Ml agreement inta the records of (he supplemental pro-
ceedings privsunnt to seetion 3 or the sulmission of report to the
Distriet Court after a default in negotiations or a partial agreement
[narsnant to seeiion 4. -

(1) The proccedings in which the Mediator shall he acting under
the provisions of this Aet =hail be ihe supplemental proceedings in
the Tealing case now pending in the United States Distriet Conrt
var ihe Tastriel o Arizonn (hereinafler veferrad 4o ng “the THatpict
Court ™).

{e){1) Fhe Mediator is antharized to request from any departient,
ageney, or independent instrumentality of the Federal (Government
any information. personnel. service, or matorials he deems necessary to
vy out his responsibilities under the provisions of this Aef. Fach
such depefment, ageney, op inst rimentality is anthorized (o conperate
with the Moedintor and to comply with sucl; reguests to the extent per-
mitted by law, on a reimbnrsable or nonreimbnrsalle hasis,

(2) To faeilitale the expeditions and orderly comipilation and
development of factual information relovant to the negatinting process,
the Tresident shall, within fifteen days of enaclment of this Aet,
establish an interngeney committee chiired by the Seerclary of the
Infevior (hereinafier referred to as the “Seeretnry™) to develop rele-
vant information and to vegpond {o the requests of the Mediator,

(4} "Fhe Secrctary shall appoint o full-time representative as his
linison swith the Mediator to facilitate the provision of information
and assistance requested by the Mediator front the Department of
the Interior.

(e} The Medigter may vetain the services of such stafl assistants
and eonsultants as he shall deen neeessaey, subject to the approval of
the Director of the TFederal Mediation anid Coneiliation Service,

Sre, 2, {a) Within thirty days after enuctment of this Aet, the See-
retary shall communieate’in writing with the tribal couneils of the
tribes divecting the appointment of a negotinting team representing
cach tribe. Ench negotiating team shail he compnsed of nof more than
five members to he certified by appropriate resolution of the respective
tribal council. Each tvibal council shall prompfly Al any vaeancies
which may oceur on its negotiating team. Notwithstandiug any other

11-649 O

Indlans,

Hopi and
Navajo Tribes.
Mediletor, .
25 USC 840d,

Interagency
oommittee,

Negotiating team,
25 USC 640dw1,
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88 STAT, 1713

Pub, Law 93.531 2w ‘December 22, 1974

. Infrn,
Eegotinting
- gesaion,

Full agreement,
25 UsC 640d-2,

tartial agrae-
rent,

USG, preo, title
i,
25 USC 640d-3,

Report to NMis-
triet Court,

provision of lnw, ench negotinting team, whon eppointed and cortified,
shall have full authority to bind its tribe with respeet to any olher
matter concerning the joint use area within the scope of this Aet.

(lat) In the event either or hoth of the tribnf eouncils fail to seleet and
certify a negotisting team within thirty days after the Seerelary
conmunientes with the trikal council under subsection (n} of this
section or to select and cortify a roplacement member within thirty
days of the ovenrence of o vieaney, the provisions of subscction (113
of seetion £ shall become offoetive. ©- 5.5 270~

(e} Within tifteen daysafter formal cortifiention of hoth negatiating
teams to the Mediator, the Mediator shall seliedule the st negotiating
session at such time and place ns he deems appropriate, The negotiat-
ing sessions, which shall be ehaived by the Medintor, shall be held at
such times and places ax the Medintor_deeins appropriate, At such
srssions, the Mw\i:ltur may. il he deems it approprinte. pat forward
his own suggestions for procedure, the agenda, and the resolution of
the issues incontroversy, -2 2= 0 o5 ) _

() Inthe event cither negot it i foant Tails (6 tfend two conseen-
tive sessions or, in the opinion 5Fe Mediitar, oit her negotinting tenm
fails to bargain in goad faith or an impasse is reached. the prrovisions
of snbsection {a) of seetion 4 <hall hoeome efoetive.

(¢) TIn the event of a disngrecment within o negetiating team the
mjority of the members of the fent Wil prevailind net on hehalf
of the team mnless the resulution of the tribal council certifying the
team specifically provides ot ierwise, - -

Seesd (n) Hy within one hundred and eighfy days after the fivst
session seheduled by the Medintor unddr sahseetion {¢) of section 2,
Fall agreement is reached  suely agreement shatl be put insueh form as
the Medintor deterniines best expresses the'intent of the tribes and shall
then be submitted to the Seeretary and the-Attorney Genernl of the
United States for their comments as they relate to the interest of the

. United States in the proceceings. These_comments are to be submitted

to the Medintor and the negotiating-teams within thirty days, The
negotintinge tening and e Mediaie ol 10 consider the s eanents
anel, if agreement ean siiif be reachod on torms aceeptable to the nego-
tinting tenms and the Mediator within sixty davs of receipt by him of
the comments, the agreement shall be put in final written form and
shall be stened by the members of the neotiating teams and the Media-
tor. The Medintor shall then cause the agreement to be entered into { e
records of the supplemental proceedings in the Healing ease. The pro-
vistons of the agroement shall be reviewed by the District Court. modi-
fied where necessary, and put into effeet immedintely thereafter.

(b} If, within the one hundred and eighty day period referved to
in subseetion () of this seetion, a purtial agreement has been reached
between the tribes amd they wish sneh partial agreement to go into
effeet, they shall follow the procedure sef forth in said subseetion (a).
The partial agreement shall then he considered by the Mediator in
preparing his report, and the Distriet Court in making a final adjudica-
tion, prrsuant to section $. ,

{c} For the purpose of this section, the negotiating teams may
make any provision in the agreement or partial agreement not incon-
sistent with existing Iaw. Nosuch agreement or any provision in it shall
result in a taking by the United States of private property eompensahle
under the Fifth Amendment of the Constitution of the § nited States,

Sees 4 (a) 11 the negotiating {eams fail to reach full agreement
within the tine period allowed in subsection {a) of section 3 or if ane
or bioth of the tribes are in defanlt under the provisions of subsections
(b) or () of section 2, the Mediator. within ninety days theven fter,
shall prepare and subunit to the District Cowrt a report containing his
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-zDecember 22, 1974 -3 . Pub, Law 93-53]

‘B8 STAT. 1714

“peenpunendations Tor the setileent of the interesls and rights st

—eegmit i submection (0} of seetion 1 which shall be mest reasanable nnd

= mequitable in Light of fhe Inw and eiremstances and-consistent. with the
provisions of this Act, Following the Distriet Conrt’s review of the
report and recommendations (which are not binding thercon) and
sany further proceedings whieh the Distriet Conrt may schednles the
-Distriet. Conrt s snthorized to make o final adjndiration, including
Cpartition of the joint use area, and ender the judgments in the supple-
amental procecding<in the Tealing ease,
~ () Ay proeeedings as anthorized ja-ssbsection a3 hereof shail
be assizned for heaving al the earbicst possible date, shall take prece-
denee over all other matters pending on the docket of the Thstrict
Conrt at that thne, and shatl be oxpedited in every way by the Cont,
R8ec, 5. (a) For the purpose of facilitating an sgreement pursnant,
Ao section 3oy prepariug o veport praessant to seetion 4, the Mediator
~is authorized-

(1} st withstanding the provisions of section 2 of the Act of
May 25, 19018 (10 Stat. 570}, to recommend that. subject 1o the

- eonzent of the Xeeretary. there be purehased or otherwise aciquired
-additional lands Tor the benefit of either trilw from the funds of
spither tribe o Tunds imder any ather authority of law:

(1) to recommend that, snbject o the consent of the Seceetary,
dhere be undertaken a progsmm of restoration -of lands Tyving
axithin the jnint nse asrea, employing Tor sneh purpose Tunds
anthorized by this Aet, funds of cither tribe. or fumds ander any
sother anthority of Taw: .

Dirtrict Court,
roviow end rec-
onmendotions.

Heapring,

Settlsment guide~
liresz.
25 USC 640d-4.

e

e )

‘Z;}(u

Restoration of
landsa

(5} to veconnnend that, subjest to the consent of the Seeretary,.

- there be widertalien o program for reloestion of members of one
trile fromn lands which may be parfitioned to the other tribe
the joint nse areas .

() to reconsnend,
_presend s Vhsialsboge o liiniied de

1ot excerding a
cof one tribe fram Tamld which mny be partitioned to the other
“tribe in the joint use aren: and

{5) fo make any other rorommendations as ace in conformty
with this Aet and the Healing ease to facHitate a settlement.

(b} The antharizations contained in subseetion (a) of this seetion

shall be diseretionary and shall not be constraed to represent any
livertive of the Congress

Sgee. 6, The Medintar in preparving his repord. and the Distriet

Court in nmking the linal adjudication, purswant to section -, shall
scongider amd be guided by the deeision of the Healing ease, wtuler

in exceptional eases where tecessary (o

ta all of the joint nse aren: by any partial agreement reached by the
parties under subsection (h) of seetion 32 by the last hest.-ofler for a

<L complete settlement ns o part of the negotiating process hy each of

the tribes: and by the followinge:
7 ) The vights and interests, as defined in the Tealing case, of the
{ Hopt Tribe n and to that portion of the reservation established by
iithe Exeentive order of December 16, 1882, which is known as land
management district no. 6§ (hereinafter referred to as the “Tlopi

1
|

st Reservation™y <hall not he reduced or Timited in any manner,
¥

(h) The boundary lines resalting from any partitioning of lands
+14n the eint use area shall he established so as {o inelude the higher
ralensity population areas of eneh tribe within the portion of tle’lands
{apartitioned to sneh tribe to minimize and avoid undue socinl, economic,
and eulturad diseaption insolar as practicable,

which the tribes have joint. undivided, and equal interests inoand .

. - for gesaentind diee,
e estate s Phased-reloamntioneolmembers_

Reports
25 UST 640d5,
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(¢) In amy division of the snrfuee rights to the joint use area, rea-
sonalile provision shall be made for the wse of :llllf right of access to
tdentified religions shirines for the members-of ench tribe on thoe veser-
vation of the other tribe where such use and secess are for religious
prrposes,

(d) In any partition of the surface rights to the joint use aven, the
Innds shall, msofue as is practicable, be equal in acreage and quality
Provided, That if sueh partition resulty in a lesser amonnt of acrengo,
ot value, or Loth to one tribe such differential shall e fully and finally
campensable to such tribe by the other tribe, The value of the Jand for
the purposes of this subseetion shatl be hased on not less than its value
with improvements and its grazing capacity fully restoved s Provided
Jurther, FPhat, in the detevmination of compensation for any such
ditferential, the Federal Government shall pay any diflerence between
the value of the particular fand invelved in its existing state and the
vahie of sueh land in a Tully restored state which results from damage
to the land which the Distriel Court finds attributable to a failwe of
the Federal Government to provide protection where such protection
L is or was veguired by law or hy the demands of the trust relationship,

{¢) Any lands partitioned to each tribe in the joint use area shall,
where feasible and consistent with the other provisions of this section,
e contiguons to the reservation of each such tribe.

(f) Any boundary line between lands partitioned to the two tribes
in the joint use area shall, insofar as is practieale, follow terrain which
will favilitate feneing or avoid the need for fencing.

(z) Any claim the Hopi Tribe may have against the Navajo Tribe
for an accounting of all sums colleefed by the Navajo Tribe since

i September 17, 1957, as trader Heense fees or commissions, lease rental
! or proceeds, or other similar charges for doing business or for damages

in the use nf lands within the joint use nrea, shall be for a one-half

. share in suech sums,

P . {(h) Any claim the 1Tepi Tribe may have against the Navajo Tribe
i . for the deferminntion and recovery of the fair value of the mrazing and
agriculiural use of the lands within the joind use area by the Navajo
Tribe and its individual members, sinee Septembier 28, 1062, shall be

— for one-half of such value.

Joint ownership See. 7. Pavtition of {he surface of the lands of the joint vse arvea

of minerals, =hall not affect the joint ownership status of the coal, otl, gas, and all

25 USC 640d-6.  other minerals within or mnderlying such Tands, A1l such coal, oil, gas,

and other minerals within or underlying such Innds shall be managed

jointly by the two fribes, subject to snpervision nnd approval Bt the

Seerelary as otherwise reguived by law, aml the prosecds therefrom
. shall be divided between the tribes, share amd share alike.

25 USG 640d-7. Sre. B, (a) Kither tribe, aciing through the chairman of ifs tribal
H counctl for and on hehalf of the tribe, is each hereby authorized to
commence or defend in the District Conrt an action sgainst the other
tribe and any other tribe of Indians claiining any interest in or to the
: area deseribed in the Act of June 14, 1934, excopt the peservation estah-

fished by the Exeeutive Order of December 16, 1882, for the purpose
of determining the rights and interests of the tribes in and ta such
Tands and quieting title therefe in the tribes, :

(b} Lands.if any,in swhich the Navajo Tribe or Navajo individuals
are determined by the District Court to have the exclusive interest
shell continue to be a part of the Navajo Reservation. Lands, if any,
in which the ITopi ‘Tribe. including any [Topi village or elan thereof,
or Tlopi individuals ave determined by the District Cowrt to have the
exclusive interest shall therenffer he a reservation for the Tlopi
Tribe. Any lands in which the Navajo and Hopi Tribes or Nuvajo or
Topi individuals are determined to have a joint or undivided interest

——

.

e e s e i

e iy + — iy et

NI

BB

AN TCTR

B R SR < e

]

¥
a2
o

H

o B ';.e.

il Bt

e

Ry

HP012807



. St

Y

ey =t g m e whn e

e e

e

e S o mnr g

Decemberxr 22, 1974 -5 Pub, Law 93.531
ghall be partitioned by the Distviet Cowed on the hasis of fairness and
equity aned the area so partitioned shall be retained in the Navajo
Reservation nr adifed o the [Topi Beservation, respeetively.

(¢} The Nuvajound Hopi 'i'rilh(-s wre hereby aulhorized to exchange
lands which are partof their respeetive reservidions. .

() Nothing in this seefion shall be deemed to be n Congressional

“idetermination of the merits of the conilicting elaims fo the lmuds that

are subject to wdjulication pursnant to this seetion, or to aflect the
linbtlity of the United States, if any, under litigntion now pending
before the Tndian Claims Comimission,

(e} The Seeretary of the Interior is authorized to pay any or all
appropriate legat fees, court costs, and othier veluted expenses arising
ot of. or in conneetion with, e commencing of, or defending agninst,
any action hrought by the Navnjo or Hopi Tribe nnder this seetion,

See, 8 Notwithstanding any other provision of this \ef, the See-
refary is authovized to allot in severalty to individnal Painte Indians,
not. pow members of the Navajo Tribe, who are loeated within the area
deseribed in the et of June H, URE (48 Stat, 960, and whe were
located within such avea, or are direel, descendants of Paiote Tndinns
who were Ineated within such aren, on the date of sneh Aet, Iand in
wuandities ns specilied in section 1 of the Ael of Fehruary 8 1887 (24
Stad. 858), as amended (23 1LS.C. 331, and patents shall be fssued
to them for such Jands having the legal effeet und declaring that the
Enited Siates holids sueh land In trust for the sole use and benefit of
cach allottee and, following his death, of his helrs aceording to the
laws of the Siate of Arvizona.

Ske. 10, (a) Subject to the provisions of seetion # and subscction
() of section 17, any lands partitioned ta the Navajo Tribe pursnant
to seclion 3 or 4 and the lands deseribed in the Act of June 1L, 1954
{48 Stat, 860), except 1le Iands as deseribed in seetion Boshall be held
in trust hy the United States exclusively for the Navajo Tribe and as
a part of the Navajo Reservation.

() Subject to the provisions of section 9 and subsection (a) of
seetion 17, any lands partitioned to the Topi ribe pursunnt o
section 3 or 4 and the lands as deseribed in seetion 8 shall be held in
trnst hy the Tnited Statos exelusively for the Hopi Tribe and as a part
of the Hopi Resereation,

See. 11 (a)} The Seevetary is authorized and divected to transier
not to exceed 50000 acres of lands nnder the jurisdiction of the
Bureau of Land Management within the States of Arizona or New
Moexien to the Navajo ‘Tvibe: Prorideif, That the Navajo Trihe shall
pay to the United States the fair mavket value for sueh Jands as may
boe determined by the Seeretary. Such Tands shall, if possible. he con-
tiguous or adjacent to the existing Navajo Reservation. Title to such
lanels which are contiguous or adjucont to the Nnvaje Reservation
shall be taken by the United Stafes in trust for the henefit of the
Navije Trile, )

(1 Any private linds the Navajo Tribe acquires which ave con-
tiguonus ar adjaeent to the Navajo Reservation may be taken by the
United States in teust for the benefit of the Navajo Tribe: Prarided,
That the land acquired pursuant to subsection (a) and this subsection
shall nat exceed a total of 250000 acres,

See. 12, (0) There is herehy established us an independent entity
in the exccutive branch the Navajo and Hopi Indian Relecation
Commission (hereinafter veferred to as the *Commission™). )

{b) The Commission shall be composed of three members appainted
hy the Seeretary within sixty days of enactment of this Act.

{*) The Commission shall elect a Chairman and Vice Chairman
from among its members. ‘

/“““:‘ y

Palute Indians,

nllotment.
25 {sC 640d-B8,

25 USC 640da~3,

25 USC 640d-10,

HavajJo and.llopi
Indian Relecation
Comnisglon,
Establl shment.

25 USQ 640d-1l,
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(d) Two wmembers of the Commission shall constitnte o quorum,
Any vacaney in the Commission shall not afleet its powers, but shall
bo Tillerl in 1he snme manner in which the origina} appointment was

e,

(¢) Ench miember of Hie Commission wha is not ot herwise employed
by the United States Government shall receive an amount oqual {n

~the daily tate paid a GS-18 nnder the General Sehodale contained in

=5 50 5332 section 3302 of title 5, United Stajes Code, for each day (inn-lmling
! note, time in travel) or portion thereof during which. such meniber is

“engaged i the nctual performanee of his duties as o nember of the

Commission. A\ member of the Commission who is an officer or

-employec of the Tinited Stites shall serve withont additions compen-

sation, Al members of the Comnsission shall be reimbarsed for tra vel,

subsistence. nd other expenses incurred by them in the performance

of thelr duties,

(f) The first meeling of the Commission shall be ealied by the

- Secretary forthwith following the dute on which o majority of the

© members of suel Commisston are appointed and qualified uider this
Aet, bt in noevent later than sixty days following such date,

Rules end (&) Subjeet to sucl rules and rogulations as my be adopted hy the
-regulations, Commission. the Chairman shall have the power to—

(1) appoint and fix the comnpensation of an FExeeutive Directar,
and such additional stalf personnel as be deems necessary, without
-regard to the provisions of title 5, United States Code, Foverning

: --Ln}rpuinhnmls in the competitive serviee, and withont regard to
;! . . ‘ehapler 51 and subehapter 11T of chapier 53 of such title relating

-to elassifieation and General Schedule pay rafes, hut at rates not
) in excess of the maximum rate for GS-18 of the General Schedule

) - Amnder section 5332 of such tithn: and .
; (2) procure tempurary and intermittont snrvices to the same
extent as is anthorized by section 3109 of title 5, United Stafes

= . Code, buk at rates not to exceed 150 a dav for individuats,
) - . “s th) The Depariment of tha Inferior shzll Turnish, on a non-
; o © weimbursable basis, necessary administrative and housekeeping services
----- for the Commission.

i) Tho Commiseion shall cease to exist” when the President

letermines that its Functions have heen fully discharged, )
"-25 USC 640412, See. 13. (a) Within thoe twenty-four month period fol lowing the
- -date of issuance of an order of the District. Court prirsnant to seetion
- 3 or 4, the Commission shall prepare and submit (o the Congress o

-.Report to report concerning the relocation of households and members thereof

. - Gongress, - of each tribe, and their personal property, including livestock, from
: - - -lands partitioned to the other tribe pursuant to seetions 8 and 4 or 4.
- (b} Such report shall contain, among other maiters, the follewing:

1) the names of all members of the Navajo Tribe who reside
- owithm the areas pariitioned to the Hopi Tribe and the names
- ) =of all wembers of the Hopt Tribe whe reside within the areas
- o ) - wpartitioned {o the Navajo Tribe: and .
{(2)_the fair markel value of the habitations and improvements
~owned by the heads of househokds identified by the Comnrission as
. ~being amang the persons named in clanse (1} of this subsaetion.
' . o e Such report shall include a defailed plan providing for the
© - vurelacation of the households and their members identified ursnent to
~clapse (1) of subscction (b} of this section. Such plin (hereinafter
-=referred to ns the “relocation plan™) shall— :
-(1) be developed to the masimmm extent feasible in consnlta-
ztion with the persons invelved in sueh relocation and appropriate
srepresentatives of their tribnl conneils;
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(2) takeinto geconnd the ndverse socinl, ceonomic, cultura!, and
other impuets of reboeation on persons invalved in suel reloention
and he aleveloped to avoid or minimize, 10 the extent possible such
impacts;
(3) identify the sites to which sich houscholds shall be
relocated, ineliding the distunce invol vl
(4) assure that housing and related community facilities and
services, suchas water, SeWers, vonds, sehinols, and headth facilities,
for such househalds shall e available at their relocation sites;
and
(5} take eflect thirty days after the date of subission to the
Congross purstat To absection (n) of this wection: Irrovided,
reowerer, Vhat the Connission is anthorized md divected to pro-
coed with voluntary reloration as promptly s practicable follow-
ing its first mieeting,

See. 18 (1) Consistent with seetion & and the avler of the District
Contt, issued pursunnt to section 3 ov 4, the Commission is anthorized
and directed to reloente pursuant-to section 8 and such opder all howse-
Tolds il members thereof and their personal proyerty. inelnding
livestovk, from any Innsls p:u-titiun(‘d to the tribe of which they are
not menbers. The relovation shall take place in accordanee with the
relocation plan and shall be completed by the endl- of AveSeirs from
the date on which the reloeation plan t:{ws oifect. Mo further settle-
ient of Navajoe jndividuals on the Tals purmiunml to tire Hopi Tribe
pursuant to this et or on the ilopi Reservation ghall he m-nuiﬁml
unless alvance written approval of the 1opt Tribe is obtained. No
further scttlement of Nopt iudividuals on the Lds purtitimml to the
Navajo Tribe pursuant ihis Aet or on the Navajo Reservation shal
bo permitted unless advanee written np;n-n\-ul‘u[ the Navajo Tribe is
obtained. Xa inehividua! shall hereafter be allowed to inerease the pun-
ber of livestork lio grazes oY aren p'.u'titimwd pursitant to this et
to the tribe of which he isnot a member, not hail he retain any graz
ing rights i any sueh area subgeruent to his roloeation therefrom.

() A wivie o e the payments made pursiant 1o section 13, the

Comnission siwalt make payments to homde of honseholds plentified

the report prepared pursuant fo coction 13 upon the dute of relocation

of suvlh honsehallds, a8 lietvrminml by the (onunission, in acrordance
with the following sehedule:

: (1) the s of 3,000 to each head of 2 hongehold who, priorto
the expiration of one year & ftoy the eifective date of the reloeation
plan, contraets with the (*opnission to relucnies

a) the sum of EH00 to euch hend of 2 household whe is not
eligible for the pa_vuwnt provided for in clause (1) of this subsee-
tion but who, priot to the expivation of two yenrsafter the effective
date of the reloention plat, contracts with the Cowmmission {0
relocate;

4) the sum of £3.000 to each head of o household who is not
eligible for the payments provided for in clange (1) or {2)
of this subsection but who, prior o the expiration of three years
after the elfeetive date of the relocation plan, eontracts with the
Conimission to relovatoy and

4y the sum of $2.000 to ench head of & household who is not
cligible for the payments provided for in clause (1), (2y.or (3}
of this sulmeefion it who, priot to £l expiration of four years
after the effective dale of the relocation plan, contracts with the
Cominizslon to relecate. :

{(c) Ne payment shail he made pursuant. o this section to or for any
person who, after May 90, 1974, moved into an ared pnrt'ltiunod pur-

Pub, lLaw 93.531
—8B STAT. 1718

Joluntary ré-~
locations.

25 YsC 640d-13.

Asslstanoe pay-
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Replnoement
houging.
25 150 540d-14,

Fair market
valus,

42 UsC 4622,

Addéitiomal pry-
menta

42 (5C 4601
note,

Tant to section 8 or section 3 or 4 to n tribe of which he is not a
member,

Sgo. 15, (a) The Commission shall purehase from the head of ench
leusehold wlow houselold is roguired to relocate wnler the terms of
this Aeh the habitation and ather iinprovements owned by him on the
aven from which he is requived to move. 'The purehase price shall be
the fair market value of saeh Dabitation and lmprm'mm-nts ng cleter-
mined unler ckse (2) of subseetion (h) of seetion 13 '

(b)) In addition to the payments nile pursiant to subsection ()
af this section, the Commission shalls

(1) reimburse ench head of a household whese honschold is
regiired o relorate prursiant o this At for the netual reason-
able moving expenses of the honsehold s 1 the household mem-
bers were displaced persans undler seetion 202 of the Lniform
Lelocation Assistanee and fieal Droperty Acquisition Policies
Act of 1970 (81 Stab. 18H) 3

(2) pay toeach hesd of & household whose hougehold is required
ta reloeate pursuant to this Aeh an amount which, when
added to the fair market value of the habitation and improve-
ments purchased mider subsoction (#) of this seetion, vquals the
renconable cost of o decent, su fe, awd snuitary replueenient dwell-
ing adequate to arcommodate sneh howseholdz £ arided, That the
acdditional payment authorized by fhis paragraph (2) shall not
exeeed $17,000 Tor g honsehold of three or less amd not mmore than
£25,000 for a houschaid of Tour or maere, pxeept that the Conutis-
siot, may, after eonsnitation with the Beeretary of Tlousing and
Urban Development, annually inerease or decrease such lunita-
tions to refleet changes in honsing development and constraetion
costs, other than costs of laned. during the preceding year: Iro-
pided. frerther, That the additional paywent anthorizad by this
cthsection shali be niwde only to a head of a howsahold required
to relovate pursuant to this At who purchases and ovcupics such
replacentent dwelling not luter than the ened of the bwa-year period
hewinning on the date on which he vecvives from the Commnission
fwal payment for the Dabitation and impros entiis marrhosed
amler subseetion (@) of this section. or on the date on which such
houschold moves from evich habitation, whichever s the later
date. The payrents made prrsnant to this paragraph (2) shadl
be used only for the purpose of obtaining decent, safe, and
sanitary replacement dwoellings adequate Lo accommoduie the
Lousehiolds relocated pursuan tol frig Aot

(¢} In implement ing anbeeetion (b) of this section, the Conmis-
gion shall establish elandards consistent. with those cstahlished in the
implementation of the Uniform Reloration Assistanee and Real Prop-
erty Acquistlion Policios Act of 1070 (Rt Stat. 1804). No payment
chall e made pursunnt to this seetion 1o or for any person whao, later
than one year prior to the date of enactment of this Act, moved into
an aren purtitioned pursiant to soction 8 or section 3 or 4 ton tribe
of which he is not a member. :

{d) The Comunission shall he responsible for the provision of hous-
ing for each househald cligible for payments nnder this section in
oneof the following manners:

(1) Shouldany hend of household apply for and beenme p par-
ticipant or homebuyer in a mutual help housing or other home-
ownership opportunity project undertaken under the United
Srates Tousing Act of 1937 (50 Stat. 888), as amended (42 U.S.C
1401), or in any other federally assisted housing progrant ow or
hereafter established, the amounts payable with respect to such
household undet paragraph (2) of subsection (b} of this scction
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tho Navajo TResorvation shall _hp_snhjovt to the jurisdiction of the
:Navajo Tribe and such Navajo inclividnalsliving on the Tlopi Reserva-
ion shall bie subjeet 10 the jurisdiction of the Hapi Tribe.

e

and under subseetion {a) of this gection shail be pavied to dhe faen!
Bousing ngeney or Fponsor involved nsa voluninry equily payiwent
and shalt e pyedited peainst the outstamling indebledness ot
spurchase priee of the honsehold's home in the project in & manh-
ner which will geeplornte to the maximum_extent possilile the
achievement by that household of delit frec homeownership
{2} Ghonld any head of houschold wish to purehase oT have
constructed a Jwelling witich the Commission determines is deeent,
safe, sanitary, and wlequate to peconuotinte the lenschold,

© the smonnts payable with respect to <l honsehokd wnder prr-

grupll 2y of euhsection (hy of {his seetion and unider apthertion

.~ (ny of this wpetion xhnll be paid to aneh e of houschold m con-

_qpection with sueh purchase o1 pomst riet ien i a manner whieh the
Commisgion determines will assare the use of the fads for such
purposc. :

A3 Shoulil any head of household not mnke timely avrange-
_ments for relacation housing. or houkl any head of honsehold elect
~and enter intoan agreement 10 hiave the Compmission constret ot

_acguire a home for the household. the C'ommissian juay use the

~gmonnts payable with respect-to such household wnder paragraph
{2) of anlwseetion (1) of this section anel under shsection (n) o

. -ihis section for the eonst ruetiom or noquisitiou (im-huling: enlarge-

ment. or rehal ilitation if necessaTy) of a home and reluted faril-
jties for such household: Provided, That. the Commission may
ccombine the funds for any number of such honseholds inla one
sor move aceounts from which the ensts of such coust ruciion o

_pequisitton may he paid on & project hasis and the funds in such

-~ -aceount or acconnis shall remain available nntil expendled: Piro:

pided further.That {he title o each home constructed ot aequiree

by the Commission pursnant to this paragraph chall be vested 1

- +4hie head of the household for which it was eonst ructed m',:u-qmrcd

upon_aecHpaney by sueh honsehold, Pt this shadl not preclude

.. gueh home heing toraled on land held n frust by the United States.

{¢) The Cotmmission is authorized to dispose of dwellings and other

- improvements acyuiivd oF meqmtvucte] purenant o thie Aet in snch
mauner. inchuding resale of sueh dw WHigs and gy v nds Lo mem-
Ters of the tribe exereising jurisdiction over the area at prives 1o

“higher than the acquisition ot constrnetion costs. s hest effects gection
-8 andl the order af (he Distriel Unurd pursuant {0 seetion 3 or . ‘
“@pe. 16, (a) The Navaje Tribe chall pay to the Tlopi Tribe the {air 25 USC 640d-13.

~

yenial value as deterivined by the Seerotary for all nee hy Navajo
individuals of any Tands ]mrliiim\ml 1o the ITopi Tribe pursuant to
. sections B and 3 or 4 subsequent to the date of the partifion thereod,

~ {h) The 1lopi Tribe chall pay to the Navajo Tribe the {air rental

wyaiue A8 determined by the Seeretary for all use by Hopi individuals

of any lands p:n-titinm\d to the Navajo Tribe pursuant to sections B
o and 3 or 4 subseruent Lo the dateofthepa rtition thereof.

Sre. 17, (1) Vothing in this At shalt affect the title, pussesr—‘-inn. amel 25 USC 640d-16.

- .enjoyment of lands heretofare Allntled to Hopiand Navajo individuals

“for which patents have been isened. Such o inddividuals Tiving on

- +(b) Nathing m this Act hall vequire the relacation Trom any ared
:'--:part.itinnm'l pursaant to this Act of the houschald of any Navajo or
- FTopi individnal who is employed by ihe Federal Government within

.such area or to provent anch employees oY their households from resid-
-ing in such areas in the future: Provided, That-any such Federal

ne

Pub. Law 93.531
48 STAT. 1720

e ey —e TR ST

I
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Pub. Law 93-531 - 10 « December 22, 1974

25 USC 6404-17,

25 USC 64Cd-18,

sployes who would, except for the provisions of this sulsection, be
reloeated wnder the terimg of this Aet may eleet to e so relocated.
See. 18, (a) Bither tribe, acting through the ehatiman of its tribal
couneil, for and on behalf of the fribe, including wll villages, elans,
ad inelividund members thereof, is hereby authorized to connnenee or
deferdd in the Distriet Court an aetion or actions against the other
tribe Tor the fallowing parposes if sueh action or aetions e not settled
pursuant tosection S ord: .
(1} For an aceonnting of all sinns eolleeted by cither tribe sinee
the 1700 iy of September 1957 as trader lieense fees or comniis:
sions, lease’ procsods. or other sinilar charges for the doing of
- Business ar the nse of lands within the joint use area, amd judg-
“ment For one-half of all sums so collected, and nob paid to the

other tribe, together with interest at the rate of 6 per contnm
Cper anmum componnsded annually:

{2} for the delermination and veeovery of the fair valne of
the grazing aud agrienltural nee by either trihe and its individual
members shiee the @8th day of September 1982 of the undivided
one-half interest. of the other tribe in the Jands within the joint
use area, together with interest at the rate of 6 per centum per
annum componnded annually, nolwithstanding the fact that the

- tribes are tennnts in common of such lands: and

(3) for the adjudication of any elnims that either tribe may
‘have against the other for damages to the lands to which title
was quicted os afpresaid by the Tinited States District Court for
-the Distriet of Avizona in sueh tribes, share and ghape alike, sub-
joet to the trust title of the Tnited States, without. interest, not-
withstanding the fuct that sueh tribes are tenants in common of
such lunds: Jrarided, That the Tnited States may be joined asa
grtiy o soch an wetion and, B such ensel The provisions of sec-
tionsg 1316 (a) (2} and 1506 of titTe 2%, Umited States Code, shall

- not be applicalile to snel action,

(111) Neither lachies nor the statute of limitations shall constitute
a defense to any action anthorized by this Aet for existing claims if
commeneed within bwe years from the effective dafe of this Act or
one hundred and cighty davs Trom the date of jssnance of an order
of the Digtrict Court pursuant ta seetion 3 or 4, whichever is Inter.

(¢} Either tribe may institute suel further original, ancillary, or
supplementary actions against the other fribe as may be necessary or

desirable (o insure (he quict and peaceful enjoyment of the reservation

lands of the trilies by the tribes and the members thereof, and to fully
accomplish all objects and purposes of this Aet. Such actions way be
commenced in the District Court by either tribe against the other, nct-
ing through the chairman of s tribal counctl, for and on hehalf of
the tribe. including all villages, elans, and individnal members thereof.

(1) Except as provided in clanse (3) of subsection (2) of this see-
tion, the Vuited States shall not be an indispensable party to any
action or actions commeneed pursuant (o this seetion, Any judgment
or judgaments by the Distriet Court in such action or actions shall not
biregnrded ns s elain orelaims against the United States,

(o) ATl applieable provisional and final remedies and special pro-
eoedings provided for hy the Federal Tles of Civil Procedure and all
ather remedies and processes available Tor the enforeement and eollec-
tion of judements in the distriet comrts of the United States may bo
need in the enforeement and eollection of judgments obtained pursu-
ant to the provigions of this Act.

Ske. 19, (1) Notwithstanding any provision of this Act, or any
order of the Distriet Court pursuant to seclion 3 or 4, the Seerelary
is anthovized nnd directed to immedintely commence reduction of the

e ren et P e e e P B, T N—. s s s

s . A AT ey i

i 1 iy o rm e e R
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numbers of all (he livestoek now being srazed upon the lands within
the joint use arew amd complete sneh reduetions to carryving enpacity of
rach Lo, as idotormined by the usual range eapacity standands ag
established by the Seeretary after the date of enactment of this Act.
The Seevetary is divected t institute such conservation practices and
wethods within sueli aron s ape necessary to restore the grazing
potential of suelarea to the maximun extent feasible, ' -

Ab) The Seeretury, upon the date of suance of an order of the seted? )“,vf'
District Conrt prrsnant do sections 8 and 3 o 4, shall provide for the W
survey louation of menumeats, eind fencing of boundaries of any lends
partitioned pursunt to seclions S and 3 or |,

See 20, The memboers of the Hopi Tribe shall have perpefuad nuse of 25 vse §40a-19,
CHIT Spring as shown on 18018 T minnte Quad named Toly Ne '
Zhonnie Spring, Arizona, Navajo Connty, dated 196%: and loeated
E250 feet west and 200 foet sonth of the intersoetion of 36 tlogrros,
1T mtinutes, 20 seconds north latitnde arwl L0 degrees, 9 minntes west
ongitude, a5 a shirine for religrions coremonin) purposes, toget oy with
the vight (o gather lranehes of fir trees greowing within a 2nile ruding
of said spring {or use in sueh religions eeremaontes, nnd the Mirther
right of bgress, vgrress, nd regress between the ITopi Reservation and
satd spring. The Topi Tribe is hereby anthorized to fonce said spring
upenthe bawndary line as follows :

Beginning at a point an the 36 degrrees, 17 minutes, 30 seconds
north Iatitle 500 feot wost of jts intersection with 110 degrees,
? minutes west longitude, the point of begiming;

thence north 46 degrees wost, 500 feet to a point on the rim top
at elevation 6,900 foel;

thenee southwesterly 1,200 foet (in a straight line) following
the 6,900 foct contour:

thence sonth 46 degrees east. 500 foet :

thenee north 38 degrees citst, 1,500 {oet. to the point of beginning,
2L acres more o less: Lrovided, That, if and when sueh spring
is fenced, the Haopi Tribe ghall pipe the water therefrom to {he
edge of 1ho boundary as hercinabove deseribed for the use of resi-
dents of the area. The natural stand of fir trees within such 2-mile

raddius shall e consepved for snch religions pnrposes,

ke, 9t Notwithetnnding iy ing contained in this Aet to (he von- 25 USC 640020,
frarg, the Secrctary shaii make reasonnble provision for the use of nd
rigrht. of wevess (o iclontifjed religions shrines for the menibors of eaeh
tribe on the reservation of the ot her tribe where such use aud necess are
for religions purposes.

See, 22, The wvailability of financial assistance or funds Paid pursi- 25 use s40d-21,
ant to this et wmay not be considerul as income or resourres or ot her-
wise utilized as the hasis (1) for denying a household or membor
thercof participation in any federally assisted housing program or
(2} for denying or reducing the financial assistance or other Lenofits
to which such Touschall or membor wonltl otherwise be entitled to
under the Socinl Seenrity Act or any other Iederal or foderall
nssisted program. None of the funds provided under this Act shail bo
subjeet to Federal ar Siate inrome {axes,

See. 23. The Navajo and Ilopi Tribes ape herehy authorized to 25 use s40dm22,
exchange linds whiclh are pert of their respeetive reservations. .

Ske. 24, I any provision of this Act, or the application of any pro- 25 yse 640d-23,
vision to any person, entity or cireamstance, is held invalid, the
remainder of this Act shall not be a ffectod thereby.

Skc. 25. (a) (1) Tor the purpose of carrying oul. the provisions of 25 usg 640d-24,
section 15, there 1s hereby authorized to b appropriated not to exceed
$31,500,000.

1//""- 7
q Tr.\‘{".'./:{ Lk
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89 STAT, 1723
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Pub. Law 93-531 - 12 -

Repeal,

{(2) For the purpose of carrying out the provisions of sulmection
(2) of scction 18, there is hereby suthorized to be appropriated nob
to exceed $10,000,000. i
(3) For the purpose of earrying out the provigions of subsection {b)
of soction 19, there is hereby authorized to be approprinted not to.

oxceed FHO0000 —

(4) For the purposo of eacrying out the provisions of subsection (b)

of scction 14, there i hereby authorized to be appropriated not to

exceed $5,500,000. i

5) There is hereby authorized to be approprinted aonuslly not to - -
excead £500,000 for the expenses of the (,Ifommission. -

6) There is hereby authorized to be appropriated not to exceed
$500,000 for the cerviees and expenses of the Medintor and the
assistants and consultants retained by him: Provided, That, any
contrary provision of lnw notwithstanding, until such time as funds
are appropriated and made available pursuant to this nuthorizetion,
tho Director of the Federal Mediation and Coneilintion Service 18
authorized to provide for the serviees and expenses of the Mediator
from any other appropriated funds available to him and to reimburse
such npproprintions when funds are approptinted pursuant to this
authorization, such roimbursement to be credited to appropriations
cuprently available at the time of receipt thereof.

(b) The funds appropriated pursuant to the untherizatinns provided
in this Act shall remain availnble until expended. -

Src. 96, Section 10 of the Act entitled “An Act to promote the
rehnbilitation of the Navajo and Tlopi Tribes of Indians and a better -
utilization of the resources of the Navajo and Ilopi Indian Reserva-
tions, and for other purposes” appmvcgl April 19, 1950 (64 Stat. 473

Effective date. 25 1U.S.C. 610) is 1epealed effective close of business December 81, 1074

Approved December 22, 1974,

RTd

LEGISIATIVE IIISTORY:

HOYSE REPORT Mo, 93-909 (Comm, on Imberior and Insular Affalrs).
SENATE REPORT No. 93-1177 {Comm, on Interior and Insular Affaira}.
CONGRASSIONAL RKCCRT, Vol, 120 (1974}:

Mars 18, 29, considerad and passed House,

Have 26y Dooe 2, sonsiderad end passed Senate, emendads

oo, 10, House sonourred in Senate amendrnent Se R

O

December 22, 1974;"‘ ot

i
I
W
Iy
¢
i

-
o

HP012815

A I I




- 13 =

APPENDIX 2

Acreape Partition by Quarter Quad

Mediator's Recommendation

Acres
Quarter Quad Hopl Navajo Total Area A Area
053 . -
NE 4,781 33,632 38,413 4,781
NW 38,413 38,413
SE 34,663 3,811 38,474
SW 10,920 27,554 38,474
Sub-total 50,364 103,410 153,774 4,781
054
NE 3,888 34,525 38,413 3,513
bW 1,043 37,370 38,413 1,043
SE 38,474 38,474 3,610
W 38,474 38,474 4,750
Sub-total 81,879 71,895 153,774 12,916
055 |
NE . 6,913 31,500 38,413
NW - 9,126 29,287 38,413
SE ‘ 1,669 36,805 - 38,474
SW 32,710 5,764 - 38,474
Sub-total 50,418 103,356 153,774
056 .
NE 38,413 38,413
NW ' 38,413 38,413
SE 38,474 38,474
SW . 38,474 35,474
Sub-total ' 153,774 153,774
076
NE 38,535 -38,535
NW 38,335 38,535
SE 38,596 38,596
SW 38,596 38,596
Sub~total 154,262 154,262
NE ’ 33,326 - 5,209 38,335
CNW 38,535 38,535
SE 11,441 25,915 37,356
s 38,236 38,236
Sub-total 121,538 31,124 152,662
078
NE _ 38,535 38,535
NW . 17,101 21,434 38,535
SE 8,034 30,082 38,116
SW 17,958 15,748 33,706
Sub-total 43,093 105,799 148,892

HP012816
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- 4 - Appendix 2
s~ e,
’ Acres
e« Quarter Quad Hopl Nava jo Total Arca A Area B
079
NE 38,535 38,535
NW 38,535 38,535
SE 38,596 38,596
sW 38,596 38,596
- Sub~total 154,262 " 154,262
099 “
NE ‘13,812 13,812
NW .38,657 . 38,657
SE 2,134 2,134
SW 32,6938 32,698
. .Bub-total 87,301 87,301
100
NE 502 502
0 2,606 2,606
Sub-total 3,108 3,108
- .KE 1,140 1,140 ;
NW 340 340
“Sub-total 1,480 1,480
102 %
NE 7,600 28,645 36,245 ;
NW 11,122 5,430 16,552 :
SE 28,709 7,362 36,271 '
W 799 7,523 8,322 ‘
Sub-total 48,230 49,160 97,390 ‘
- NE 19,846 19,846 t
b /38,574 - 38,574 5
SE 33,960 4,880 38,840 6,128
sW “23,705 15,135 38,840 120
:Sub-total 116,085 20,015 136,100 6,248
123
NW 350 350
- SE 2,805 6,010 8,815
SW 22,597 5,063 27,660 782
s8ub-total .25,752 11,073 36,825 782
12
NE “14,338 14,338
“SE 729,651 9,189 38,840
"SW 22,707 5,933 28,640
-.F8ub-total 56,696 15,122 81,818
125
- ~NE 26,347 12,432 38,779 .
ENW -:23,208 13,220 36,428
SE 38,839 38,839
‘SW 11,280 27,560 38,840
-#Sub~total --#60,835 92,051 152,886
. Grand Totals 911,041 911,041 1,822,082 17,697 7,030 -

B P L' |
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APPENDIX 3

SUYL (Sheep Units Year Long)
1973 and Potential

Divided by
Mediator's Recommendation

1373 : ' Potential .- e =
Quarter Acres Acres : ' z
Quad Hopi Navajo Total Hopi Navajo  Total e
053 T =
NE 35 275 310 “319 332670703643 7TTT
NW 512 512 , 3752 3752 -
SE 293 26 319 2521 271 2792
SW 160 335 495 854 2468 3322
Sub-total 488 1148 1636 3694 9815 13509 -
054 _
NE 25 216 - 241 300 2158 2458 -
NW 8 277 285 70 3003 - 3073 . -
SE 279 279 3219 3219 . s
sW 245 : 245 2789  C T T 2789 77 -
Sub-total 557 493 1050 6378 5161 11539 i}
035 ' ‘ : - 4
NE 49 183 232 584 2489 3073 5
NW - 60 164 224 674 2476 3150 i
SE 13 229 242 177 2061 2239 :
SW 227 40 267 2455 ~ ° S417TTT2996 :
Sub-total 2497 616 965 3890 8567 12457 :
NE : 189 189 . 2131 2131 B
%) 261 261 3066 3066 :
SE 258 258 3034 3034 o
sW 238 238 o TTT2974 2974 :
Sub-total 946 946 : 11205 11205 .
. . . e
076 : : =
NE 225 225 1841 C1841 :
N 551 ‘ 551 2813 . 2813 A
SE 543 T 543 . 3927 73927 L
1 339 339 2326 2326 H
Sub-total 1658 1658 10907 10907 :
NE : 310 31 341 2890 448 3338 . :
NW 374 374 3574 TTU3574 0 ‘
SE 97 183 280 1075 2670 3745 i
SW 461 441 3966 3966 3
Sub-total 1222 214 1436 11505 3118 14623 g
078 . ,
“NE 259 259 3293 3293
N 117 143 260 1605 720367 3641
SE 93 243 336 846 2975 3821
SW 148 114 262 1780 1410 3190
Sub-total 358 759 1117 4231 9714 13945

HP012818
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1973 Potentiml-  — - - -
Quarter Acres Acres S L -;
Quad Hopi Navajo Total llopi Navajo-. -Total e odd
_Qz_g_ = e I SeE -
NE ' 254 254 —= 3206 - 3206 - .. E
NW 255 255 3254 3254 .
SE 274 274 3525 3525
sW 325 325 5025 5025
Sub-total 1108 1108 15010 - 15010
099 ' RSV
NE 131 131 1284 1284 B
NW 474 474 3103 - o310 0 TR
SE 9 9 225 225 4
SW 467 467 3256 3256 S 4
Sub-total 1081 1081 7868 - 7868 -
100 ' : :
NE 5 5 36 36
NW 11 11 185 185
Sub~total 16 16 221 221
101 :
NE 9 9 124 B 124
NW 5 5 35 35
Sub-total 14 ' 14 ~ 159 = =159
102 .
NE 79 222 301 901 2811 3712
NW 86 43 129 : 1057 577 1634
SE 366 79 445 3437 808 4245
SW 10 81 gy 88 826 914
Sub-total 541 425 966 5483 5022 10505
122 ' ' '
NE 242 © 242 1570 1570
NW 422 422 e 3121 73121
SE 327 54 381 - 2707 395 3102
SW 251 191 442 1766 1181 2947
Sub-total 1242 245 1487 , 9164 1576 10740
123
NW 4 4 . 28 : 28
SE 27 56 83 277 584 861
SW 255 50 305 1806 403 2209
Sub-total 286 106 392 2111 937 3098
124 : '
NE 163 163 1538 1538
SE " 308 102 410 2732 954 3686
SW 242 69 311 2396 644 3040
Sub-total 713 171 884 6666 1598 8264
-]:-2_2 — e o v e
NE 356 148 504 2993 1347 4340 :
NW 238 127 365 2081 1337 3418 =3
SE 459 459 3926 3926 s
SW 129 289 418 1173 2563 3736 3
Sub~total 723 1023 1746 6247 9173 15420 £
"Grand Totals 9248 7254 16502 78524 80946 159470 -
I T
- 3
D §;
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_Separafe Information Pertaining to Areas "A" and '"B"

Area "AT s
e Potential
Quad Total Total

NE L 35 - 318

NE e 23 ' | 285
NW o . 3 69
SE e o 22 269
SW o : 33 316
“Totals o 121 1257

.Area "'B"

2 e 48 S 498

123 IR _ |
sWo M - 7 61
Totals ST e 565

.Grand Totals e 177 . 1822

e

p—

iiddia L i
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APPENDIX 4a-

Existing Drilled Wells

As Divided by
- Mediator's Recommended Partition

CONSTRUCTED BY:

~.Quarter Quad Government Navajo Tribe Private Total
Location Hopi Mavajce Hopi MNavajo Hopi Navaijo Hopi Navajo
053 -
NE 1 1 0 2
Nw 2 0 2
SE 0 0
SW 2 0 2
Sub-total 5 1 0 6
054
NE 0 0
N 0 0
SE 1 : 2 3 0
SW 0 0
- .~Sub-total 1 2 3 Q
- 055
NE 3 0 3
NW _ 1 0 1
SE : 1 3 0 4
5w 3 3 0
Sub-total 1 3 ) 3 8
056
NE 0 0
N 1 1 0 2
SE 1 1 0 2
sW 1 1 0 2
-Sub-total 3 3 0 6
076
RE ' . 0 0
W 1 1 0
SE 2 2 0
SW 1 1 2 0
* “Sub-total 4 1 5
077
NE 1 1 1 1
CNW 1 _ 1 2 0
‘SE 2 : 3 0 5
“SW 2 1 3 0
- =Sub-total 2 3 3 3 -1 5 6
078
NE . Y ]
-NW 2 -0 2
SE 1 1 1 1
SW 1 1 0
-Bub-total 2 1 2 -2 3
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CONSTRUCTED BY:

Quarter Quad Government Navajo Tribe Private Total
Location Hopi Navajo Hopi Navaijo Hopi Navaijo Hopi Navajo
079 —
NE 2 0 . 2
NW 1 0 1
SE 1 0 1
SwW 4 1 0 5
Sub-total 8 1 9
099 A
NE 1 1 2 0]
NW 2 1 3 0
SE 0 0
SW 3 3 0
Sub-total 6 1 1 8 0
100
NE ] 0
NW 0 0
Sub-total . 0 0
101
NE 0 0
NW 0 0
Sub-total o 0
102 |
NE 1 3 0 &4
NW 1 1 i 1 1
SE 3 3 0
SW i : 1 0 2
Sub-total 42 5 4 7
NE ) .0 0
NW 1 o o 1 0
SE 1 0 1
SwW 0 0
Sub-total 1 1 1 1
123 ,
T 0 0
SE 1 0 1
SW 1 1 0
Sub-total 1 1 1 <
124 ~ :
“NE : 1 1 2 0
SE 1 - 0 1 1
SW 1 . 0 1
Sub-total 2 1 1 2 2 -
125 : ' ]
“NE 1 1 1 1 2
NW 2 1 2 1 E
SE 3 1 2 1 5 g i
SW 1 T 2 0 3
Sub-total 2 5 2 6 4 11
GRAND TOTALS 23 32 s ree 13 27 3 1 39 60
Footnote:

Area A - 1 Navajo Drilled Well
Area B - No drilled wells
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APPENDIX 4b

Existing Dug Wells

As Divided by =
Mediator's Recommended Partition

CONSTRUCTED BY:

Quarter Quad Government Navajo Tribe Private
Location Hopi Navaijo Hopi Navajo Hopi Navajo

Total

Hop

i HNavaijo

053
NE
NW
SE 1
SW

30

OO F~ = N

Sub-~total 3

034
NE
Nw N . Ll
SE 2 :
sy

Wrar = G O

SO OO

COT bt B

Sub-total 2

055
NE
NW
SE 1

W NN USSR S

vlovo o

Sub-total 1

056
NE
NW
SE N
SW ‘

[ el [ECNE o B Y o]

o = O O

Sub-total

016
NE
NW 2
SE 1
sW

QIO O QO

WO =N O

[=] [ R o R w]

IO OO

Sub-total 3.

077
NE
NW
SE
sW

S = DO

oo oo

Al = N

Sub-total

078
“NE 1
NW
SE 2 1
SW

=

Sub-total . 2 3

o oo

Wl = o=
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CONSTRUCTED BY:

Quarter Quad Government Navajo ‘Iribe Private Total
Location Htopi Nawvajo Hopi Mavajo Hopi Navajo itopl MNavaijo
9_22' - . -
NE o -0 0 .
NW 1 1 o 2 '
SE 0 0 N
SW 1 0 —1-
Sub-total ' 2 _ 1 0 .3
099 : . : : .
NE 0 0 -
NW 2 2 0
SE 0 0
SW 1 1 0
Sub-total 3 3 0
100 )
NE 0 4
NW 0 0 :
Sub-total 0 0
01
NE 0 0
W 0 0 .
Sub-total 0 0 ]
102 :
NE : 1 0 1
NW : 0 0
SE z e 2= e = 0
5W 0 0
Sub-total 2 1 2 1
122
NE 2 . 2 0
W 1 1 "2 0
SE 1 =l -0
SW . 1 0 1
Sub-total 2 1 3 5 1
123
W ’ 0 0
SE 0 0
S ~0 - 0
Sub-total 0 0
126 |
NE 0 0
SE 1 1 0
SW 2 2 2 : 4 2
Sub-total 2 2 3 3 - 2
125 =
NE ‘ 0 0
NW i1 1 : 1 1
SE 2 -0 2
SW 0 0
Sub-total 1 3 S Sl T

GRAND TOTALS 27 22 6 0 0 1 33 23
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Mediator's Recommended Partition

Existin

APPENDIX 4c

g Developed Springs

As Divided by

CONSTRUCTED BY: —

Quarter Quad
Location

Government

Hopi

Navaijo

Private
Hopi Navaio

Hopi Navajo

Total

" Hopi Navajo -

053
NE
NW
SE
sW

1

Sub-tetal

054
NE
NW
SE
su

Sub-total

055
NE
NW
SE
SW

dloococo
NMloono

Sub-total

056
NE
NW
SE
SW

i |

Sub-~total

076
NE
N
SE
SW’

P2

Sub-totgl

<07

eni—

077
NE

Z

SE
SW

= N

OO
ocloooo

Sub-total

078
NE
NW
SE
SW

Wi O = W
rlom oo

Sub-total

10

e
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CONSTRUCTED BY: - )
Quarter Quad Covernmment Navajo lribe Private = “Total -3
Location llopi ©Navajo Hopl Navajo llopi Navajos+— Hopi --Navajo === -

079
NE
NW
SE
5 ‘
Sub-total 1

BN O = R
i
T oloocooo

099
NE
NW -
SE
SW 1
Sub-~total 1

-0 00
(=] Je I o B an B o

NE o
NW
Sub-total

olc o
olo o
|
i

101 .
NW
Sub-total

ole o
olo o
H

102 |
NE’ 1 6 1
NW 1
SE 1 -
sy 5

Sub-total 3 11 1

WO =
i :
pNuo o~

122
NE .
NW 1 3 *
sy T e =
s
Sub-total 1 3

rlooro
;
-
o

123
Nw
SE
SW —
Sub-total e

QIO O 0O

126
NE
SE 7
SW 1 1
Sub-total 8 1 : : s

Wik ~ ©

125
NE 1
NW 1
SE ' 6
4
2

SW
Sub-total 1

Qo CcCOO

GRAND TOTALS 27 50 7 2 0 0 %52
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APPENDIX 4d

Undeveloped Springs

As Divided by
Mediator's Recommended Partition

Quarter Quad
Location

Hopi Navajo

053

NE

NW

SE

SW
Sub-total

054

NE

NW

SE

SW
Sub-total

055
NE
NW
SE
sw

Sub-total

056

NE

NW

SE

SW
Sub-total

076

NE

NW

SE

SW
Sub-total

077

NE

NW

SE

SW
Sub-total

078

NE

NW

SE

SW
Sub-total

o O o

FlOoOMNMMNO

QLT N O =

WO O =

oloooo

s O WO

cjoooco

Mo O WM

o W W

QOO OO

~MN O N W

(=] fev e 3 oo I o ]
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Quarter Quad

Location llopi

079
NE
NW

SW

0
0
SE 0
0
Sub-total 0

099
NE
NW
SE
SW

Wi Oy =

SO O OO0

Sub-total

100
NE
NW

oloocoo

Sub-total

. Q@ O

101
NE
NwW

IO O

(=] o

Sub-total

102
NE
NW
SE

sW

Qo O

!
]

Qoo o o

Sub-total

122
NE
NW
SE
SW

oo = o

N[O Q =t s

Sub-total

123
2
SE
sw

oloc oo

(=] L Y o B o

Sub-total

124
NE
SE
s

(=] ol o B o ]

[=] =R« N

Sub-total

125
NE
NW
SE
5W

[e=] Low Rt o B v
-

SO OO O

Sub-total
GRAND TOTALS " 28
Footnote:

Area A - 3 Undeveloped Springs
Area B - No Undeveloped Springs

(o] [ R B o B ]
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APPENDIX 7

Other Structures in JUA, —
excluding Liveable Dwellings,
by Quarter Quad

As Divided by
Mediatorg" Recommendationg

Destroyed,
Incomplete,
Corral Barn or Shed Other Abandoned
Quarter Quad Hopi Navajo Hopi Navajo Hopi Nava jo Hopi Navajo
053 o
“NE 3 55 20 2 2 29
N 66 11 3 7
SE 20 5 ’ 3 4 H 9
SW 4 66 2 31 1 8 3 13
054
NE 28 1 1 3
NW : 70 35 10 23
SE 53 . 7 5 18
SW 33 3 1 22
055 |
NE 8 35 6 1 1 12
NW 5 46 1 8 3 15
SE la ' ic -7 7
SW 34 i7 2 2 3 24 4
056
NE ' 19 ‘ 2 _ 5
NW ' 54 : 13 - 8
_ SE . 31 9 . - 6 34
SW 23 3 14 10
076 .
NE 7 1 5
N 21 6 8
SE 36 13 14
S5W 13 3 6
077 -
NE 24 13 8 N 16 2
NW 27 8 2 10
SE 17 51 1 8 7 8 12
SW 65 21 21
078
NE - 52 i1 15
KW 13 36 2 6 1 5 7
SE 9 56 3 20 1 5 34
SW 23 40 4 13 1 12 6
- 079
Nw - 48 6 17
SE 82 8 1 37
SW 110 ec=o 35 11 39

HP012834
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'MM“Appcndix 7

Destroyed,
Incomplete,
- Corral Barn or Shed Other Abandoned
~Quarter Quad Hopl Navajo Hopi MNavajo Hopi Navaio Hopi MNavaio
0939
NE 23 7 ’ 4 B
RW 19 . 15 6 - 3
sW 12 _ 3 . ‘ 12
_1.9_9, .
NW 2 4 i
NE 7 1 L
102 . 3
NE 6 62 1 20 4 2 44
NW 7 21 4 5 5 8 8 g
SE 27 23 2 14 2 26 9 5
- SW 31 14 12 12 %
122 il
NE 11 7 3 3]
W 18 8 4 15 - B
SE 11 11 7 3 1- 5 & i
SW 5 14 1 12 , 1 1 4 5 5
123 o i_%
"SE 5 5 5 2
sw 7 1 1 =i
NE 17 . 3 - "1 2
NW : o o
- 8B 32 15 13 1 6 4 S
W 28 12 i5 2 4 5 B
NE 8 s 2 9 1 2 B ‘%
‘RW 10 25 7 20 1 2 4 kﬁg
-.8E 56 34 3 20 ::ff
SW 6 44 2 22 2 1 14 i
N 3
. ‘,ﬁ
“TOTALS %71 1445 187 448 29 114 296 491
<Separate Information Pertaining to Areas A" and "B" gf
n Destroyed, $
A Incomplete, £
Area ' Corral Barn or Shed Other Abandoned
~:Area "A" = 1 1 3 «;j
-Area "B" 2 ! -

HP012835



e .
3 3 / 5 s .,
- - : : .

APPENDIX 8

—Ape 65 or Over

As Divided by
- "Mediator's Recommended Partition

HOPL NAVAJO
Quarter Quad Mediator BIA ’ Mediator BIA |
Location Count ) Count Count Count i
i
053 _ :
NE 0 0 15 9
NW 0 0 8 7
_SE 3 4 1 0
sW 0 0 16 19
‘Sub-total 3 4 40 35
054 -
NE -0 0 0 1 '
NW 0 ‘0 17 14 [
SE 5 0 0 -0 i
SW 7 : 0 0 0 t
‘Sub-total 12 0 17 15 !
055 ' - |
NE 0 ' 0 : 1 4 i
NW 0 0 3 5
SE =0 0 B 7
Sw 5 4 4 7
Sub-total 3 4 io 23
056
NE 0 L] 4 4
"W L} H 3 5
SE 0 0’ 12 12
SW 0 0 7 : 6
“sSub-total 0 0 26 27
076 .
RE 1 i 0 0
WH 2 6 0 0
SE 6 5 0 0
sW e 3 3 0 0
+Sub-tatal 12 i5 0 0
077
NE 0 3 0 0
~NW b 5 0 0
SE 2 3 7 8
SW -5 5 0 0
- “Sub-total 12 16 7 8
"NE 0 4] 5 6
NW 0 0 5 6
SE 2 p 17 17
W 7 7 14 14
sSub-total 9 9 41 43

PROSERSPI—S:

RS
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Appendix 8

o o - 3 4 - R
HOPL NAVAJO
Quarter Quad Medlator BIA Mediator BIA
Location Count Count Count Count
079
E 0 0 13 16
NW 0 0 12 14
SE 0 0 20 ' 19
SW 0 0 27 33
Sub-total 0 0 72 82
099
NE 5 5 0 0
NwW 6 7 0 0
SE 0 0 0 0
sW 3 3 0 0
Sub-total 14 15 0 0
100
. NW 0 0 0 0
Sub-total 0 0 0 0
o1
NE . 2 - 1 0 0
Sub-total 2 1 0 0
102
NE 1 i 30 27
NW 1 1 4 4
SE 6 7 5 7
S 0 v 3 12
Sub-total 8 9 47 50
122
NE 5 3 0 0
N 3 4 0 0
SE 3 2 4 5
SW 1 1 2 3
Sub-total 12 10 6 8
123
SE 0 o 1 5
SW 0 1 0 0
Sub-total 0 1 1 5
12 .
NE 5 7 0 0
- NW 0 0 0 0
SE 7 10 0 2
sW 7 9 5 6
Sub-total 19 26 5 8
125
NE 4 5 8 11
W 8 7 8 14
SE 0 0 20 21
SW 2 2 7 8
Sub~total 14 14 43 54
GRAND TOTALS 122 . 124 321 358
NOTE:

The Mediators' count is based on number of households wherein
one or more persons reside who are age 65 or over,
BIA data refer to individuals who are age 65 or over,
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