BOYDEN, TIBBALS, STATEN AND CROFT
LAW OFFICES
SUITE 2 - UTAH BUILDING

351 SOUTH STATE STREET
SALT LAKE CITY 11, UTAH

JOHN 5. BOYDEN
ALLEN H. TIEBALS

EARL P, STATEN June 11 , 1959

BRYANMT H. CROFT

Superintendent H. E. O'Harra
Hopi Indian Agency
Keams Canyon, Arizona

Dear Mr. O'Harra:

In accordance with our understanding I enclose herewith a copy of the
opinion of the court and the order of the court in the Navaho-Hopi law suit
wherein the court takes an action upon our previous motions.

We are pleased with the decision for the following reasons:

1. The defense of the United States claiming that the court has no
jurisdiction is dismissed. That means that they cannot raise that question
again. A final determination has been had.

2. What we regarded as a misstatement of the Hopi position on a division
line within the reservation has been stricken by the court. You will remember
this is paragraph 9 wherein it was alleged that a majority of the Hopi people
favored a division line within the Hopi Reservation.

3. Although the court did not act upon the remainder of our motion to
strike and on our motion for a more definite statement, the opinion intimates
that there will be sharp limitations upon the proof adduced effecting the period
prior to 1882. You will also remember that this limitation of proof was one
of our chief objectives in filing these two motions.

If you or any of the tribal members have any questions regarding the en-
closed documents, do not hesitate to inquire of me.

Sincerely yours,

JOHN S. BOYDEN

JSB:bg
Encl.
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IN THE UNDTED STATES DESTRICT COURT

FOR THE DISTRICT

OF ARIRGIA

DEWEY HEALING, Chairman of the Hopi
Tribal Council of the Hopl Indlan
Yribe, ot al.,

Plaintifs, Clvil - 579
Pragooty
W .

FAUL JOMNES, Chairwan of the Havaje
Tribal Council of the Navajo Indiaw
Tribe, ot sl.,

GEDE A

befendante .

{u Fivst Defense of Defondant United States of amecica bo

Dismius Action for Leek of Jurisdiction, and Motious of Plaidn-

tiff vo Dismizs Countorclafwm, Btrike Portiens of Couaterclaim,

and o Dlreet Defendant Paul Jones te File o More Definite
Seatement of His Counterclaio

Before: Hemley, Clvewit Judge, end Yonkwich and Walsh, Ddetelet Judges

1% is (RDREED theat the first defense of the United grates be and ghe some

ie beveby dismissed.

it 4a PURATHER QRDERED that the wotion of opludntlff to dismise the counter~
clain of defendant Pawl Junes be and the eeme is heseby denled.

it is FURTHER ORDERED that the portion of paregraph 9 of the couterclaedm
bogloning with the word "but” in line 16 on page 7 and continuing for the vemainder
i that psregraph be and the same le herveby strichen.

it de FPURTHER ORDERED that the wotlon of plaintiff to strike porticeus of

the eounterclalm, except to Che sxtent dealt with in the precedlng pavagraph of
this order, and the mobtion of plalngifl for o wore definite statement of the

counberelain bo 8

d the same eve hewby held in abeysnce, for disposition follows

ing 2 pretrdal confeveace.
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It ie PURTHER OR

DREED thet plaintiff shell sevve his veply to the counter~
eclaim within twenty days after veceiving notice of the ontry of this opder.

. Hamiey, CLreuit Juoge

Toon K. Venkwich, District Judge

“Jimes K. Walsh, District Judge
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in ?:w UNITED BTATES m&m
FOR THE DISTRICT OF Al

DEEBRY BEALING, Chairmen of the Hopi Tvibal
Gounell of the Hopi Imdlan Twibe, et al.,

Plaintiff,
Pivil - 879 Prescott
Ve,

PAUL, JOMES, Chairman of the Havajo Teibal
Councdl of the Navajo Imdlan Tribe, et al.,

Om First Defevse of Defendant United Stotes of smerics to
Dlembss Action fur Lack of Juvisdiction, and Motdoms of
Plaintiff to Dismiss Counterclaim, Stwike Portioms of Coun-
tercloin, and ¢o Divect Defendant Paul Jonee to File & More
pefivive Svatement of e Countevelaim

Befove: Hamlay, Civeult Judge, and Yevbwlsch ond Usleh, District Judges
HAMLEY, Circult Judge:
This action was Instituted in the United States Distriet Court for the

Metrvict of Avdaons on August L, 1958, o obteln o determivation of the rigbts

Hopil Tribe, and individusl fedians to the

aud intevests of the Wavajo Tribe,
srea set gside by Uneeutive Opder of Decombey 16, 1882, The ivstituting of
soch an action was authorized by Congress by the fet of July 22, 1938, Public
Law 85-547, 85th Coug., let Sess., 72 Scet. 402. Pursuant to that act, awd oo
Docomber 30, 19358, this dietvict court of three judges was duly constituted to

1
hear and determine the cauge.

i. The court as oviginally constifuted consisted of Frederick ¢. Homley,
Cireult Judge, and Dave W. Ling avd James A. Valsh, District Judges, It there-
after became necessary for Judge Ldeg to withdeaw from the case bocause of other
court somsitwents. Accordingly, on April 24, 1959, the Chief Judge of the Winth
Juddeial Civenit eutevsd an order revoldug the cvder of December 30, 1938, asud ve~
comstivuting the cowet to consloet of the wdersigned judges. The parties have
sidpulated that the neowly- »ﬁwﬁ.gmmé Judge, leon . Vanlwich, way sct upon the
motions theretofore avgued and taken under submissivn on the basie of the briefs
tranpevipts, asad other papegs ﬁmﬁ, including the transeript of the oval argu-
ment on such motions.

HP010371



The original platutiff was Wiilavd Sekisstews, chalrman of the Hopd
Tribal Cownell of the Hopi Indian Teibe. He has since been succseded as

chairman of sech councell by Devey Healing, and the latter hes beon substituted

as pavety plaintiff. The defendante are Pavl Jumes, choivman of the Navajo

Teibal Councll of the Navajo Tndien Tribe, dnd the United States, represented

oy Cemarni of the United Staves.
The answer £iled by Paul Jones

herein by William P. Bogers, Attorm

eodcs eonential allegetions of the camplaing,
againet plainedfy,
Toited States. PFlalotdff moved o dismive the countevelaim of Paul Jones, to

pets up & counterslain and states o cvossclain againet the
styibe certain povtions theveof, and to veguive Poul Jones Lo $ile a move de~

finite statement of bis covnterclsin.

The auswer £iled by the Aibe

ey Genexel op behalf of the United States
containg two defonses, in the flrst of which It ie asserted that this court is
withove jorisdietion. Pursvant to ule L2{4), Tedeval lules of Ciwvil Proceduve,
28 U.B.0.4,, plainelf? noved for o prelintine

ey bosring end determination of this
£lver defonse, which metion wae theveafter granted.

The notions of plaintiff addressed vo the coungerelaim of Payl Junes and

the patter of devorndy

fog the werits of the flesy defeuse of the Uoited States
came on for hearing before this court at Phoenix, Avizons, on Mareh 16, 1959, In

dieposition of these wattevs this court has today entered av order Jdismiseing the

fiver defense of the United States, denying the motion to diswise the cvosseom~
plaint, granting tu pert the mobien to steike povtdote of the countervelainm, veserviog
for future dispesition the vew

fodar of the worlon to steike and Lhe notion for a

more delfinlte stabs

ot of the counteveladm, aud giving ploinviff twenty deys to
serve aud file bis wveply. ‘

The purpose of thie opluion ds to suplain the ressons of the court for the
action takes.
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The first defemse of the Unlted States in which the jurisdiction of

ps and interests

this court is challenged is bused on the geound mﬁiz che vi) )
to be determined hevedn presest o policical spd not & judielal question. There«

fore, it is asserved, the plesdivgs do wob pressat 2 judicial cese or contvoversy
within the meaning of Avtdele IIX, Section 2, of the Consbitution,

Jurisdiction to hear and detevudne this cauese was purporiedly conferced upon

this court by the Act of July 22, 1858, swpra. Bub Congress e witho

assign to the judlcial breach any deties other than those which ave properly

judicial, to be periormed 4w o judicisl s

Y., 346. Duties ave proparly judieial and ave to be perfovaed in o judicial
wanney if chey are of o kind comtemploved by Actiele ILI, Bectlow 2 of the
Gonetitution, In se far ap heve velevaut, Section 2 veuds:

“The judiedal Power sboall extend to all ga

v this Constitution, the kaws of the Undted

Bauwity, ariale
ftates, and Treaties mede, or whieh shall be wede, wnder thedy

authority . . . to Controversies to which the United States shall
be o %ﬁ‘@y * % # ’M
This provision of the Coustitubion doss met coutemplate chat the courts

shall or may esxeveise general supervicory power over the executive or adpinis-

trative brauches of the goved ol States, 177 U. 8. 290, 293;

Govnetitusion of the United Stetes of Anevica, Bev. and Sono., 1952, Senste Doous
went Wo. 170, 824 Cong., 24 Bess., page 546. Bee, also, The Pederal Couvte

and the Pederal Sysbenm, Hext and Yechslewr, 1953, peges 192-197. 4 Chief Justice

Mavehall sadd in Mar 5 %, 8, 137, 00

¥y e s The ;ww&maﬁ the court is selely, to decide on

the vights of individuals, not to loquive how the ewecutive, or
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sxecutive officers, perform duties in which they have a discretion.

Questions in thelr natuve political, or whieli sve, by the constitution

and laws, submitted o the executive, ois never be made in this Gt

ek, 187 U. §. 553, the prineiple just %M@:&%& wat /

given spplication in & case involving Ind
{page 565):

"Flenary suthority over the tvibal relaviens of the Indians has

fiau mattors. The court theve sald

been exersised by Cengress fram the begluning, sud the power has always
beon deemed a political one, uot subject o be controlled by the judi-
clal deparime

it of the » o

¥he ¥ ] L I 3

tnited Suntes 4e correct in contending
that the vights to be detormiuned bevedn present & political and not & judisial
gquastion, 1¢ is alee gorreet ie concluding that this cowe is without juris-
dietion to epbortain the cavse.
Gonbending that the cladns

and rights sought

te be deals with in this se-
tion are of a polivical nature, the Aitormey Demeral srgues that
Toov o the dlalus of the contesting perties, the Hopi and the
Navajo Indisns, ave more mearly that they have clsims whish should
be vecogalzed by the political suthoritics, wot that the proper auther-
ities bave granted them titcles which west be recognlzed by the sourts
as o judielal matver. . &

randuw of Avcorney Ceneval, page 3)

in further suppord of this view, the Attorney CGewerval contends thet (1)

the Secretary of the Ipterler fwver exercived powers conferred upon hiwm iu the

Gxeoutive Opder of Decembur 16, 1882, in such o way as vo vest any vights in any
particular part of the lunds de

wribed dn that owder in auy pavtieular Indians;

and (2) in the Aet of July 22, 19458, Congress did mot purport to setile the

guesticn as to lutevests in the lands degeribed in chat order, and failed Lo
fornish the ¢ourt with any eritevis ov stundards by which this court could

wly
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settle the contrvoversgy. In compecticn with the letber ecomtentlom, the Attorney
Gemoral srgues that the only criterion Congress purpovted tu sstablish war thet
the court should recognize such ¢laime "as way be just and fair in law and equity."
{Memorandun of Attorney General, page 3.)

Consideration of this argument calls for snslysis of the Act of July 22, 1938,
puronsnt to which this suit was brought.

in the first sestence of Section L of this ast it 48 stated that the lands
deseribed in the Executive Ovder dated Dasember 16, 1882, "ave hereby declarad
to be beld by the United States io trust for the Hopl Indians and such other
Indians, Lf amy, 4o beretofore have been settled theveon by the Becretavy of
the Interior purswant to such Executive order.” It is next provided (second
sentence of Sectionm 1) that specified Indien tribes and persons ave anthorized
to sommence oy defend an action “for the puvpose of determining the righte and
intereste of said parties fn and to sald lends and quieting title therete in
the tribes or Indions seteblishiog such claims pursvant to such Executive ovder
as wmay be just and faly in lav and equity.”

The tribes aud peveens authorized to appear as plaiutiffs in such astion
are so follows: “The Nsvehe Indisn Tribe end the Hepi Indien Tribe, acting

through the chalrmen of thefr respective tribal compwdle for and on behalf of

any Navshe or Hopl Indians claiming an interest im the avea set aside by Bxecutive
order dated December 16, 1882, and the Attoraey General on behslf of the United
States . « » * The tribes and porsons suthorized to be swed as defendents
include the tvibes and persons nemed above “and any other tribe of Indians
cladning any dnterest in or to the ares described inm such Executive Quder . . .7
{Section 1, sesond sente

(T

Section 2 of the act makes it wlear that the decisicn of the court 48 ko
include a determination as to whether the rights or jnterests which particular
rribes, or individual members thereof, are found to hove in all or portions of
the described lands ave enmclusive or joint. Thus, the Lirvet sentemss of Sectiom 2

aﬁ&
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of the act veads: f
“Lande, 4 any, in which the Nevsho Indian Tribe or individual
Havahe Indians ave deterwined by the court to have the exclusive in~
terest shall theveafter be a part of the Navaho Indian Reservation.
Lends, 4f auy, in which the Hopi Indisn Tvibe, including any Hopi
village or slan theveof, vr fudividual Hopi Indians ave determined

by the gourt to have the emclusive fnterest shall thereafter be a

reservation for the Hepl Indian Tribe. . M

The remainder of the Act of July 22, 1938, iv vot velevant te the present
inquicy.

it thecefore appeavs that the act purports Yo avthorise the bringing of
an action for the purpose of determining the righte and intevests of certain
tribes and individusl Indtens to lends described with perticularity in the

Executive Order of December 16, 1882, and “quieting title” theretw.

1£ the "pitle® veferrzed to is 8 vested equivable interest, gnd if the
identity of the holders theveof and the extent and nsture of the respective
rights and intevesis of sach, con be fizad by declding questions of faet and
law, then the judicial power lo conssitutionally iwveked., I£, oo the othey hand,
the “gitle” refurved to is less thap & vested eguitable dntevest and is dependent

for ite countinsance upim the esmercise of political judgment by the leglalative

and exeswtive bromches of the goverument, ov if the identification of the holders
of sueh title and the exient and nature of the respective vighte and intevests

of each cunpot be fixed withowr exmeveising, ov veviewlng the exevcise of, political
Sudgment, then the judictal power fe not gonstitutienally imvoked.

We eonsider first the nature of the “title” at fssuve. An unconfirmed

axesutive vrder wwmw 25 Tadian veservation covveys no right of uvse or

pecupancy to the beneficlavies beyond the pleasure of Congress ov the President.,

ol
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"Suech rights,” as it was eald in Hypes v, Crimes Peckiung Co., 337 U, 5. 86,
103, "may be tewminated by the unilateral sction of the United States without
legal liabilivy for compemsation in any form . . « M An Executive opder of
the kind iseued on December 16, 1882, wade the Yuddess therein described no

more than tonants at the will of the government., See Ute Indiauns

States, 330 Y. 8. 169, 176; Sloux Tribe v. United States

It follows from what has just been sald that as loug as the lands in question
had status only as Executive order lands, the parties to this suit could have
had no interest therein amevable to judieclal deternination. Thelr sole vecourse

would have been to Coungress, siuce Arvtlels IV, Section 3, of the Constitution

confers upon Congress emelusively “the power to dispose of apd wake all needful
rules and wegulations vespecting the tevritory or other property belonging to

the United States.” gloux Tribe v, Un g8, eupra, page 324,
But Indlans and Indian tribes may, through treaty or Congressiomal enect~

ment, gaio propexty vights in lends fouw

srly held a8 a pare of the public doemain,

The title so conveyed way be the substantial equivalent of fee slmple, or it way
be considerably less. YThe quality of the vights secured to Indiavs by such o
treaty or act of Congress depends upow the lenguage or purpose of the instrument
or statute. Hynes v, Grimes Packing Co., supra, pages L03+104,

Here Congress wndevtook by the enactment of the Aek of July 22, 1958, to
convey to certain Iudisns equitable intevests in the lands theretofore desexibed
in the Snecutive ovder. It did eo, as we have sern, by declaring all such lands
to be held by the Unived Staves in trust for such lundians. Congress could not
thereafter, in the exeveise of its political judgment, deprive the bemefigiaries
of this trust of their inverest theveln withouy compensatiog them for such taking.
See Bloux Tribe v. United States, supra, page 326,

This means that, from the date of that enactment, the bemeficlaries of
thie trust had @ vested equivable interest theorein capable of judicial recognirion

and protection.
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Thewe is ne constitutional reason why this judicial recopgnitiova and protection
may mot take the form of a decree quieking title wheve Congress, as hers, ex~
prosses 2 willioguess oo have this done.

We therefove gonclude that the property imterests which ave authorized
to be dealt with in this sult ave of o kind which eun be fiwed and determined
through the exercise of judivial power.

Thie brings us to the question of whether the identity of the holders of
this vested equitoble interest and the extont and nature of the respective vights
and ioterests of each cem be fimed by deciding questions of fact and law, or
whether 4t will be necessary to axsrcise, or review the exevcise of, political
judgment .

At least sume of the beneficiaries of the teest are specifically nomed
in the Act of July 22, 1938, eveating the trust. They are ", . . the Hopi
Indians . . " (firet sentesve of Sectiom 1), Defendant Pavl Jonss contends

that the words "“the Hopi In

itane” as used in this declaretion of trust mean
"‘*ﬁ%%za Bepi Tribe." (Defendent Juses' brief o mobions; page 4.) ¥We are not
w@mﬁ%y advised whether pladotdff dispuces this assevtion. At most, however,
the determivation as ko whether the nemed bapeficlaries ave individval Hopd

Tndisns or the

Hopd Indian Teibe or both presents a question of 2 statubory
gomsbruction.

The other beneficiaries, 3f eoy, of the trust created by the dot of
July 22, 1938, ave deseribed in the declaration of trest (fivst sentence of
the ast) as . . . such other Indians, L any, ap heretofore have boen settled
thereon by the Sesrvetary of the Interivr pursuant te such Esecutive order.”
Sdnee the quoted langwage speaks in rebiospect and the Executive fvder was
issyed on December 16, LBBZ, we koow that the beneficiaries, if any, in addi-
vhem to the Hopd Indians sust ke Indlans who have bean settled on the descrdibed
lande between Decembey 16, 1882, and July 23, 1938,

g
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But not all Indians other than Hopls who have been settled on these lands
during the indicated period, 1f auny, are necessarily beneficiavies under the
trust. In ovder to be beneficlaries it must also be shown that they were
gettled thereon “by the Secretary of the Interior pursuant to such Executive
Order.” Refevring to the Executive ordeyr (SBenste Rep. He. 263, 85th Coug.,
iut Sess., May 1, 1957, page 2) we find that it set aglde the lands "ifor the
use and occupancy of the Hopi and such other Indians a8 the Secretary of the
Interior may see £it to settle theveon.” In order te fix the identity of the
wther beneficiavies, if auy, in addition e the Hopl Indisne, it is therefore

necessary to detervmine what other Indians the Secvetary of the Intewior saw

fit to settle on the described lands duving the cxitleal peried.

The making of such a determimation in tuxs poses & nuwber of questions
of fnet and law. Without intending to delinente with precision or fimality
the specific factual and legal fesues thus calsed (8 tesk which wust await
pretrial conference), it can be said that they will be of the following general

natures

me of fact: (1) The identity of the tribes and Indlans other then
Hopie whe used or vceupled any of the lands in questiou between Becember 16, 1882,
and July 22, 1958; (2} the kinde, purposes, avd extent of amy such use sud
ocoupancy, the specific lends o used, and vecupied, and whether such wee and
eeeupancy was exclusive or joint; (3) the specific scilon or insction of the
Secretary of the Interier or bis avthoxdszed representatives during the critical
period tending to indicate approval, ratification, scquiecscence, or recoguliion
of such use and occupancy, ov tendiog to prove the opposite theveof,

{1} VWhetbher such use and oecupsncy by other Indiens,

if any, was of such chavacter as to comstituie settlement on the lands withio

the meaning of the acty {2) whether with vegerd to any Indians other than Hopis

gettled thereon the gotion or inaction of the Seoretary of the Interior ov his
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auvthorized geﬁxe@eﬁgﬁzivea during the period in question warrents the conclyu-

sion that the Secretary saw £it to settle such Indians on such lands; (3) whether
the action taken or withheld by the Secretary of the Interior or his authoriszed
representatives was validly teken or withheld; (4) whether the other Indians who
may be beneficiaries of the tvust, if auy, sre limited to those who were settled
thereon on July 22, 1958; (5) whether the rights and iuterests of the other indians
who may be beneficlarvies of the trust, if any, ave limited to vights and interests
actually possessed gnd being exercised om July 22, 1938.

Questions of fact and law of the kind lListed sbove have the same chavactere
istdes as thogse with which courts of law deal every day. Some of them iluvolve
the admission and svalustion of evidence intrvoduced Lo establish relevent facts.
Others call for an iuntexpretation of statutes and agency ovdevs, rules, and
rvoegulations, and perhaps 4 decision as to thelr validity. 8till others may
vequire a determination as to vhether there has been compliance with statutes
and & valid exercise of administrative power and authority. No emercise, or
review of the exerclise, of political judgment is called for. No issue is pre-
sented as to what the Becretary of the Lutevior should have dome, or whether his
action or jnaction is meritovicus as a metter of pulicy.

Much of what has just been sald concerning the question of identifying the
holders of the vested sguitable interest in these lands is equally applicable with
regavrd to the issues involved in determining the extent and pature of the respecie
ive vights and intervests of these holders, if any. %he questions of fect and law
which will negesgarily be decided ave similar, and o 'some extent identical, to
the kind of factual and legal questioue which have been listed above.

Ooe criterion set out in the 1958 act which velates both to the identity
of the holders of the vested equitable interests and the extent and nature of
their respective boldings vemainste be discussed.

It is provided, in the segond sentence of Zectlon 1 of that act, that in

determining the rights and interests of thd pavties {n and to such lands and
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quieting title theveto, the court shall be guided by vhat "mey be just and

fair in law and equity.” Xt is not aﬁrgziying*j]gt such a criterion is to

be found in the act, in view of the fact that the quieting of titles is a well.

recognized branch of equiky 3uri&éi@ﬁ&ag‘{};ﬁa United States v. MelIntosh

57 ¥. 24 573, 575,

He need not uow meke a definitive statement as to Jjust what considerations
may be pressed upon the court by virtue of this criterien. It is sufficlent to
gsay that they must be comsidevaiious of a kind which a court of equily may appro-
priaiely evaluate and apply. They way not be of a political or a policy-forming
nature.,

We are therefore of the opinion that bogh the ideutity of the holders of
the vested equitable interest %&'ﬁkﬁﬁﬁ lands and the extent and sature of thelr
respective holdiungs way be detemmined thuough the exercise of judicial power.
Zarlier in this ¢piuion we expressed s ¢imilay view concerning the vature of the
property intevests which arve imvolved. As noted above, these comprise all the
issues and subject metter of Chis action. The conclusion necessarily follows
that this court has jurisdiction to hear and detormive this cause and that the

fivst defense of the United States must be dismigsed.

Pladotiff has moved to diemiss the counterclaim of Paul Jones on the ground
that it fails ito state a claim agalnst plaingiff upon which relied cau be granted.
Dofendant Paul Jonmes vesists the wotion., The Uaited States takes no position
ae to this or the other motions to be discussed below.

Pladntiff advances two reasons why, in his opinien, the counterclaim is
farelly deficient. The fivst of these is that it does not adequately allege
the necassary elements to establish a claim under the act authorizing the suit.

In this comnection, the plaintlff assecis, "it is incumbent upon defendants to

wlle

.:Eaﬁ-,?.,

HP010381



at the five fachors listed
tablishment of the Mavajo
i8S statemen the sssens

sh in order to prevail on his

Alansiin in Shy coumtevciain 5o the afiest thet swch
et of July 22, 1938 (element (d) above).
he S8ct & unkerclaim was £iled on December 1, 1958, which
was only & lictle wore than fouv months alter the July 22, 1958, enactment.

ttlement was effectuated before the

We

Ry #eke or svents coowrniug aftex that data,. .

ugk relerving to ¢
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upon apd receiving bemefits from the Executive ovder lands, but in not there~

after survendering benefins therstofore received from other reservations.
Accordingly, we de not regard this contention, whetever its merits, as

calling for dismissal of the counterclaim, We express no view at this tiwe

as to the legal proposition at the foundation of this contention by plaingiff.

The gounterclaim contains fourteen paragraphs. Plaintiff has moved to

strike eight of these paragraphs (2, 3, 6, 7, 8, 9, 11, and 13) and almost gll

of another paragraph (10) as “immaterial and impertinent.” Plaiutiff seeks to
strike one of these pavagraphs (9) for the additiomal reason that the allegations
are “scapdalous, and are alleged for the purpose of cresting prejudice against
the plaineiff.”

the allegarions of the pavagraphs sought to be stricken are lmmnaterial and
impertiwent, plaiotiff conteuds, because they deal ak length with events long
prior to L8882, or 4o evenis subsequent theveto which have wo bearing on this

case. In the latter category plalotiff ok

wes allegations concevoning failure
in assiwilation, populakion statisties, aptempts to ¢reate boundary lines, allot-
ment programs, and the pgot atiitudes of the Havajo Indiaws vegarding division of
the lands, The allegations of paragraph 9, to which plaineiff tekes pavticular
execption, relate to an asseried division of views among the Hopi Indiacs.

Defendant Paul Jones defends the form and content of his counterclaim but
prineipally argues that the subject matter of the mwtion can more appropriately
be dealt with in a pretrisl conference pursuant £o Rule 16, Federal Rules of
Civil Procedure, 18 U.8.C.A. He therefore urges that the motion be denied but
that the wmotters raised thereln be dealt with and disposed of at a pretrial con-
ference.

Plaintiff's motion for a move definite statement ssks that defendapt Paul
Jones make speaific allegatioms concerning three watters set out im the meotion.
Defendant. Paul Jones questions the propriety of requiring a wore specific state~

ment as to these matters, Agoin, &gﬂgVﬁr, he awgues principally that the subject
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matter of the motion can best be dealt with at & pretrial conference, and that
with this in mind the motion should be denjed at this time.

In our view the counterclaim contains a move extensive veferenmce Lo events
prior to December 16, 1882, than is necessavy. Bveubs privr to that date are
relevant only to the extent that they tend to show what Indians or Indian tribes
were using and occcupying the Executive order lande en that date, and as tending
to explain the significance of subsequent events, jiuncludiug the action or in
action of the Secvetary of the Interdor.

Concerning allegations ag to events which have cegurred since December 16,
1882, we cannot now determine with assurance that the seme are or ave not relevant,
Their pertinence, which may in some respects now seem doubtful, may later appear
entively appropriate. As an exception to what has just been said, we believe that
the allegations of paragraph ¢ of the counterclaim, begioning with the word "bug®
in line 16 on page 7 and continuing for the remainder of that paragraph, should
be stricken as irrelevant,

It is our purpose to call for & pretrial conference purswant to Rule 16,
supra. A, or as a vesult of, such conference it is especied that 2 gimplification
of the issues will be obtained by formulating & statement of agreed facts and of
the contentions of the parties, and by developing a List of disputed questions of
fact and law, This will tend to siuwplify the issues and will probably require
either the recasting of the pleadings or a mervging aud replacement of the plead-
ings in a deflaitive pretyrial ovdex.

In view of this prospect, we conclude that the motion to strike (except to
the extent herein granted) and the wotion for a wore definite statement of the
gounterclaim should be held in abevance at this time, for dlsposition aftev
the results of such a pretrial conference are kaown.

The present form of the counterclaim, with the exception of the part of

o15e
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parvagraph 9 which is to be stricken, need not unduly hamper the plaintiff in
preparing a reply thereto, im view of fthe observations made in this opinion
concerniug the nature of the issues and the likelihood that the issues will
be more sharply delineated at a pretrial conference,

An appropriate oxder is being entered,

“Frederick G, Hamiey, CArcuit Judge

Teon R. Tankwich, District Judge

James A. Walsh, District Judge
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