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BEFORE THE INDIAN CLAIMS COMMIQgION

THE HOPI TRIBE, an Indian Reorganization
Act Corporation, suing on its own behalf
and as a representative of the Hopi

Indians and the Villages of FIRST MESA
(consclidated Villages of Walpi,

Shitchumovi and _Tewa), MISHONGNOVI,
SIPAULAVI, SHUNGOPAVI ORATIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI

Plaintiff,

THE NAVAJO TRIBE CF INDIANS, Docket No. 229

Plaintiff,
v.

THE UNITED STATES OF AMERICA,

Defendant.

Decided: July 9, 1973

»

Appearances:

John S. Boyden, Attorney for
Plaintiff in Docket No. 196;
Wilkinson, Cragun & Barker,
and Stephen G. Boyden were, on
the Brief,

Harold E. Mott, Attorney for
Plaintiff in Docket No, 229

William F., Smith, with whom was
Assistant Attorney General :Shiro
Kashiwa, Attorneys for Defgndant.

OPINION ON MOTION

Kuykendall, Chairman, delivered the opinion of the Commission.
On June 29, 1970, this Commission issued findings of fact,lan

opinion, and an interlocutory order in these conscolidated cases. Among

1/ 23 Ind. Cl. Comm. 277. : )

[
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Reservatlon the Hopl plaintiff held aborlglnal title to a certaln

tract of i nd in Arizona. This tract was described in detail in the

Comm1351oh§ flndlngvof fact 20 , and included within its boundaries

the lBBé Executlve order reservation as well as additidhél land, to the
north, weét, and south of the reserved area.3/ We alsg concluded that
the Unlted States extlngulshed Hopi aboriginal title to those i?nds iy
1y1ng out51de of the 1882 reservation as of December 16, 1882, and -
that .on June 2, 193? the Unlted States extlngulshed Hopi Indian

title to an additional 1,868,364 acres of land within the 1882 reservation
butjlying ou;side thé bound;ries df what is designated as "land management
- district 6."2/ 3

On August 28, 1é70 the Hopi plaintiff filed a motion for

further.hearings which was supported by an assertion that it had

not been afforded an opportunity to present its complete evidence as to

the date or dates of taking of its aboriginal lands;.that the Commission

had failed to find, as requested by the plaintiff, that the Hopi Tribe ﬁ
held aboriginal title to all the land claimed by said tribe as of :

February—Z, 1848, the.date the United States obfained'sovereignty over the

subject lands pursuaﬁt to the Treaty of Guadalupe Hildalgo, 9 Stat. 922;

2/ 1 Kappler 805.

3/ 23 Ind. Cl. Comm, at 305.-
4/ 1d.

5/ 23 Ind. Cl. Comm. at 309.
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and, that the Commission's premature decision was ﬁased on erroneous

findings of fact and conclusions of law which-distorted the natureland
extent of plaintiff's aboriginal holdings as of 1848 and thereafter. 8/

Both the Navajce plaintiff in Docket No. 229, and the defendant
77

filed responses in opposition to the Hopi motion. On April 28 1971,

the Commission issued an order wherein it acknowledged that . the Hopi

plaintiff had not been given adequate opportunity o present evidenca

. g;
on the date(s) of taking and that a rehearing would be granted with

the reception of additional evidence 1imited solely;to the quemtion of -

date(s) of taking of the Hopi aboriginal lands. - On June 2%;1971>

the Commission ordered the Hopi plaintiff to file such additional

“

evidence "on the date or dates of taking not alre dy part of the
record along w1th a memorandum of p01nts and authorities 1n support

9/

of its contentions. "L

On May 22, 1972, this entire matter came on for rehearing before
the Commission, at which time the Commission received the additional
evidence relative te the alleged date(s) of taking. No additional
evidence was offered or received in support of the:Hopi's claims of

aboriginal title. A ) &

..’1:,
i

6/ Motion for Further Hearing on Dates of Taking, for Rehearing and
for Amendment of Findings.

7/ Navajo Brief in opposition to Hopi motion was filed on October 12,
1970. Defendant's Response was filed on January 15, 1971.

8/ Journal - Indian Claims Commission, p. 14l4.

9/ Id. p. 1424,
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but erroneous, determlnatlons made by’ the Comm1ss1on in

- IR ’ 10/
: ,statqd”aé- ollows in’the Hopi supportlng brief:
Tl The‘COmmlss n . erroneously held that the Executive Order
G hE DeCember€16 1882, extinguished the Hopi Indian
title ‘to those lands described in Finding of Fiact 20,
“Which were eut51de the boundarles descrlbed in said -
: ‘executlve otder. -

2. The Comm1331on erroneously héld that on June 2 1937,~
when the grazlng regulations ‘were approved, belng the
beginning of ‘the implied settlement of the Navajo
Tribe on thé Executive Order Reservation of December 16,
1882, as determined in the case of Healing v. Jones,

210 F. Supp. 125 (1962), aff'd 373 U.S. 758 (1963),
Hopi Indian title to all land in said Executive Order
Reservation lying outside "land management district
6" was extinguished,

3. The Commission erroneously held that the Hopi Tribe
: did not have Indian Title to its claimed lands lying
outside the .drea described in Finding 20.
"We shall deal Wﬁfh each of these contentions, although not in the

same order as they are stated above.

Hopi Aboriginal Title

At the outset if should be noted that the plaintiff has produced

no new or additional evidence in support of its claims of aboriginal title.

10/ Pp. 4, 19, 23 - Brief in Support of Petitioner's Motion for
Further Hearing on the Matter of Dates of Taking by the Defendant,
etc.  Sept. 16, 1970.

R L L R

i
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It merely has continued to contend that the Hopi Trlbe a f_1848 held

Indian title to all the land. it has clalmed ‘in-this consolldated case.v
Nevertheless, the Commission has qarefull eylewédvtyése:pﬁgtlpnsvﬁf ‘
this enormous r;;ord which reiate to thelex;enpl f‘ﬁoéglgﬁggiggﬁgi'iﬁnd
ownership froﬁ prehistoric tiﬁes, through the pEfiods of.ééénish.(1540~_
1823) and Mexican (1823 1846) sovereignty, and frcm the beginnlng of

16 1882 when Pre31dent

United States soverelgnty in 1848, up to Decemb

Arthur created the Executive order reservatlon in Arlzona, ", .-. for the

-*r

use and occupancy of the*Moquis and such .other Ipdlans as the Secretary

11/ 3

of Interior may see fit to settle thereon.”:-

‘The Comm1551on has

reconsidered all the evidence offered by each and all of phe parties and

not just that offefed by the Hopi plainfi%f. Much of the eﬁidenée offered
by the Navajo claimant in Docket No. 229, and thé‘HOPi pldinpiff in Docket
No. 196, is similar in character. Both tribes relied upon archaeological
and historical evidence as well as expert testiméﬁy in sﬁpport of their
competing claims., In addition, the Commission ag;in'examined and con-

w

sidered \the available relevant evidence in the case of Healing v, Jones,

\

_supra, as well as those findings and conclusions of law reached in>that

decision .insofar as they bear upon the aboriginal title issue in this

12/

—

proceeding.

11/ I Kappler 805,

12/ 210 F. Supp. 125 (1962), aff'd 373 U.S. 758 (1963). The Hopi plaintiff
has introduced as Hopi Exhibit 78 the slip opinion of the Court in Healing
v. Jones, as well as the appendix to the opinion, being a chronological
account of the Hopi-Navajo controversy, the courk's findings of fact,
conculsions of law, and final judgment. Any subsequent references in this
opinion to portions of Healing v. Jones not publlshed in the Federal
Supplement will be cited to Hopi Exhibit 78,
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Hav1ng completed thzs reexamlnatlon of the record, the Comm1351on

omm1ss1on ] 1970 declslon dellneatlng the extent
of Hop1 aboriginal land ownersth 1n 1882 is fully supported by the

record' and (in response to plalntlff s request for our oplnlon), we also

find (2) that the extent of Hopi abor1g1na1 land ownershlp in 1882 is

:j\’

substantlally the same’-as it was in 1848

The record clearly shows that for a 1ong time prlor to the establish-

ment of the 1882 Executive order reservatlon, and also for a long time
prior to the 1848 dat f American sovereignty, the Hopi Indians pursued
a statlc, nonnomadlc, ‘tnexpansionist, agriculfural mode of life. They

11ved ‘as they do today, in their ancient puéblos high atop three mesas

in east central Arlzona. From these;protected sites, the Hopi Indians

descendedfto“the vallegs below to cultivate neighboring f1elds for grain

13/

and fruit and to pastufe small flocks of sheep. — They alSO gathered wood

and wild plants and, as the occasion demanded, hunted for game. Their
most productive land iey to the west and extended a short distance outside
of the boundary of the 1882 reservation in the Moencopi area.

Horses played a minor part in the Hopi life style so that the
distance from their villages at which they carried on their activities

depended on hoWw far they could safely travel by foot. Thus, when danger

13/ As the Court of Claims noted in United States v. Semﬂnole Indians,
180 Ct, Cl. 375, 384 (1967), '"Cultures that stake their survival upon

a close union with the soil, as is the case with primitive food raising
economies, would not demand the vast tracts of land requ1red for a
nomadic, hunting existence,"
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were comparat1vely safe. The rgpeated harassme~{

Plaintiff argues that the existence of Hopiieagle shriﬁés #hrough-

-

out the area, which it cléims to have owned abor;gipally, tbgeéher with
evidence that the Hopis visited these shrines at%intervals for religious
purposes and had a strong spiritual attachment £g these holy places
support a finding of HopiAabofiginal ownership..ﬁhowever, it is plgar“
that those eagle shrines in the'peripheral areasfclaimed by the Hopi
plalntlff as tradltlonally belonging to the Hop1 Tribe had been

abandoned for centuries. l_/ Archaeological discgveries merely show

that at some time in the distant past the Hopis'ﬁgd lived in the outlying
regions of the claihed~area and used these siteéjfor religiéus purp05es.
They also confirm the fact that other Indian triﬁ;s in addition to the
Hopis made use of eagle shringé throughout the ciaimed_areé;;'Furthermore,

many ancient Navajo dwelling sites have been uncovered within the confines

of the 1882 Executive order reservation in the véry heart of Hopi country.

14/ Tr. 7405 -~ Dr. Eggan, Hopi expert witness '"They abandoned them
physically. They did not abandon spiritually and they continued to

make use of them. They continued to visit them."

15/ Healing v. Jones, supra, at 137 mn. 8. "As revealed by extensive
archaeological studies, there were over nine hundred c¢ld Indian sites,
no longer in use, within what was to become the executive order area

but outside of the lands where the Hopi villages and adJacent farm lands
were located. Most of these were Navajo sites., , .

15/
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It ie the Commiesion's opinion that its. 1970 decision is fully
supported by the record, and represents a reasonable estimate of the amount
of land the plalntlff H0p1 trlbe had actually and contlnuously used and

occupled to the excl: ion of others for a long time gr;or to the establish-

that 1ts Indlan t1t e to those lands out81de the 1882 reservation was

ext1ngu1shed by the December 16, 1882 Executlve Order. : The plaintiff
16/

argues inter alia that the December 16, 1882, Executlvertder =" did not
per se.tefminate Hopi aboriginal rights to the subject'leége; that the
Uﬁited States did not remove or coﬁfine to the 1882 reservation those
Hepl Indlans 11v1né ‘outside the reservation, partlcularly those living

to . the West in the' Mbencopl area; that the Hopi Tribe “never relinquished
1ts_c1a1m to all 1epds outside of the 1882 reservation; and that the
defendent has contieued to recognize and acknowledge Hopi aboriginal
title to a large poftion of the claimed area outside of the 1882

reservation. We now answer these contentions as we did in our opinion

of June 29, 1970. -

16/ We do not think that there is any doubt of the power of the President
during this periody in absence of prior ¢ongressional approval, to withdraw
lands from the public domain and reserve them for such public purposes, at
military reserves, indian reservations, eté. The underlying-rationale

is that the long continued practice of executive withdrawal without
congressional interference raises the presumption of implied sanction

or approval by the Congress. United States v. Midwest 0il Company, 236
U.S. 459 (1914). The validity of the establishment of the 1882 Executive
Order reservation can be sustained on this basis. However, we think
Congress explicitly recognized its validity in the passage of the Act

of July 2, 1958, 72 Stat. 402, when it authorized a three judge court

to adjudicate Indian trust and individual rights ". . . to the area

set aside by the Executive Order of December 16, 1882 . . ' See

Heaxlqg V. Jones, supra,
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Hopi v111age areas had oceurred frequently over

several centuries prlor to Amerlcan sovereignty and had contlnued there-

after, By the 1870‘s these Navajo incursions coupled Wlth }P? mounting

pressure of new white settlements in the south and west, plus the _

expanding Hopi and Navajo populations, caused official attention to

S, *

be focused on the need of protecting Hopi interests by reserving specific

lands for their use. In short order several reccmmendatio'ns from the

-

field werzvforwarded to the Commissioner of Indién Affairs éqlliﬁg for

the establishmené of a Hopi reservation, or a j iﬁt Hopi-Navajo reser-

vation. No action was taken on these initial proposals.

On Maxch 7, 1882, the Hopi Indian‘agént J.'H, Fléming;-renewed

an earlier request that a reservatlon be set aside for the Hop1 Trlbe,

which would include the Hopi pueblos, the agency%bulldings at Keams
Canyon and enoughland for agricultﬁral and graz;hg purposes.“ ﬁater
in that year Agent Fleming again wrote to the CQ;missioner of Indian
Affairs advising that he had expelled a white id?ermeddler from the

Hopi villages, and that the Udited‘States Army dbuld not eject other

trespassers unless the Hop1 lands Were given reservatlon status. In

response to this plea, the Commissioner requested Fleming to describe

the boundaries ", . . for a reservation that w111;1nclude Moquls villages

and agency and large enough to meet 3zll needfullg;rposes and no
17/ '

larger."

17/ Healing v. Jones, supra, Hopi Ex. 78, p. 115.
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Ehe'Comhissioner

outllnlng ‘hf;boundarl § of the proposed reservatlon,and,lncluded the

following observatlons"
: The lands mgst desirable for the Moquis, & which were
cultivated by them 8 or 10 years ago, have been taken up °
by the Morm01s & others, so that such as is embraced in
the prescrlbed boundarles, 4is only that which they have
been’ cultlvatln Hithin the past few years. The lands
embraced within theése boundaries are desert lands, much
i orthless even for grazing purposes. That which is

Of ,lt;',;'.
wflt h even by the Inaian method is found

pecullar corn.

In addltlonfto the difficulties that have arisen from
want of a reservatlon with whieh you are familiar, I may add
that the Moquis are constantly annoyed by the encroachments of the
Navajos, who frefuently take possession of their springs, &
even drive their,flocks over the growing crops of the Moquis.

" Indeed their sitUation has been rendered most trying from this
cause, & I have been able to limit the evils only by appealing
to the Navajos through their chiefs maintaining the rights of
the Moquis. With'a reservation I can protect them in their
rights & have hopes of advancing them in civilization. Being
by nature a quiet and peaceable tribe, they have ‘been too
easily imposed up¢n, & have suffered many losses. lﬁ/

e

Fleming's recommépdations were finally approved by the

Secretary of Interior-.and forwarded to President Arthur, who, on
!

December 16, 1882, issﬁed an Executive order establishing the
15/

reservation.

18/ 1Id. pp. 116, il7.

19/ On December 21, 1882, Agent Fleming received a telegram from the
Commissioner of Indian Affairs advising "President issued order, dated
sixteenth, setting apart land for Foqula recommended b} you. Take
steps at once to remove intruders." Healing v. Jones, supra, at 137.

FCHPO0378
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At this tiﬁe it &es estimated that‘there were 1813 Hopis living

in the seven permanent villages w1th1n the boundaries of the 1882

reservation, There is nothmg in the record to pdlcate. the7 number

of Hopis then 11v1ng outside the reservatlon.
It is clear that the Government expected th,t the 1882 Executlve

order would enable it to protect the HOpls from the Navajos and from

white settlers and also provide the Hopis with enough land to eustain

them, We now know that the Navajos did not cease“their encroechments on ‘i

the Hopis in 1882, It was intended that the Hopiﬁreeerbatiohrwould

be a permanent home for the Hopis. Responsible government officials

b s i

believed that sufficient land had been set asideﬁto accommodete
present and future Hopi tribal needs and therefore the Hopls would
confine thelr activities within the boundarles of the reservatlon.

The record does not disclose any Hopi protest or‘PbJectlon:at the time

as to the size of the new reservation,

The Hopi situation in 1882 wae‘not hnlike thét faced-h°
Indians (Walapais) during this saﬁe period to w ich pédbi
Court addressed itself in Unlted States v. SantaiFe Pac1f1c Rallroad

20/ 54
Company. In the Santa Fe case, the Act of July 27, 1866; 1% Stat.

292, required the "voluntary cession" of the’ Walapals ancestral lands
before Indian title could be extinguished. Several abortive attempts

by the Govermment to force the'Walapais upon a new reservation had

20/ 314 U.S, 339 (1941).
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helr Indian tltle.‘ By 1881 the nflux of new .

‘83' President ArthUr signed an Executive order

. v .
. creatlng the Walapa- Ind1an Reservatlon in.Arizona. a For a time only

T

J}-;,,

a few Walapéis 1ive&'on the reservation. For years it remained unsurveyed

and cattlemen used 1t for grazxng. Despite this, the-Court found that

the Walapals had in¥fact accepted the reservation, and, in doing so,

had relinquished any tribal claims to lands' outside of the reservation.

In the words of the Court:

. « JBut in view of all of the circumstances, we conclude
that its creation at the request. of the Walapais and its
acceptance by ithem amounted to a relinquishment of any
tribal claims 'to lands which they might have had cutside
that reservation and that that relinquishment was
tantamount to an ekxtinguishment by "voluntary cession"
within the mezning of § 2 of the Act of July 27, 1866.

" The lands were, fast being populated. The Walapais saw

their old domain being preempted. They wanted a reservation
while there was still time to get ome. That solution had
long seemed desirable in view of recurring tensions between
the settlers and the Walapais. In view of the long standing
attempt to settle the Walapais' problem by placing them on a
reservation, ;their acceptance of this reservation must be
regarded in Iéw as the equlvalent of a release of any tribal

They were in substance acuiescing in the penetratlon of white
settlers on condition that permanent provision was made for
them too, In view of this historical setting, it cannot now be

21/ I Kappler 804,

e Sl 4o
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fairly implied that tribal rlghts of the Welapals in lands. : o

outside the reservation were preserved. ' That would make P i
- the creation of the 1883 reservation, as dn attempted s ’

solution of the violent problems created when two civifi- |

zations met in this area, illusory indeed,; Wé must give - :

it the definitiveness which the exigencies jof that situa- ‘

tion seem to demand. Hence, acquiescence in that arrange-

ment must be deemed to have been a relinquishment of

tribal rights in lands outside the reservatlon and

notoriously claimed by others, ‘

(R
s

In lightiof the circumstanceefsurrounding_tge creation of the

e

Hopi reservation, the actions taken with respect to Hopi-presence

23/

on the reservation thereafter- polnt ‘to Hop

acceptance of thelr new reservation status.

the reservatiom.

One further point deserves some comment. Plalntlff contends _that

the Commission erred when it stated at page 284 of its oplnlon-
i |
As established the 1882 Reservation contains within
its boundaries all of the Hopi permanent villages, the
agency buildings at Keans Canyon, and what Agent Fleming
considered to be sufficient land to meet the.needs of the
Hopi population which was then numbered about 1800.

-

22/ 314 uU.S, at 357-58, footnotes and citation§}omitted

23/ By 1888 the Hopis were protesting further encroachment of the
Navajos "on their reservation"., Similar complalnts soon followed,
and the resolution of this constant and nagging problem occupied the
time and energies of numerous administrative off;c1als in the years
that followed. See Healing v. Jones, supra, Hopi Exhibit 78, p.
122, and following pages. ’ . ;
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the defendant ‘that ‘the Palute Indlans had run the HOplS out of Moencopi
arquhd 1830 or 184Q§ and that it was not until the 1870'5 that an
unknown number of HOPlS resettled at this site under the protection

26/

of the Mprmons whojhad been living at nearby Tuba City. — in

Heéling:v. Jones, éﬁpra, the court made the following observation

with reépect to Moehcopi in discussing 1951 Hopi popuiétion figures:

Not included in this figure are the several hundred
Hopis living a few miles west of the 1882 reserviation at
Moencopi. The forebears of these Hopi had left "0ld
Oraibi'" in the reservation area, and moved to Moencopl in
a 1906 ""revoit". 27/ .

The Comm1331on now adheres to its decision on this point for

«

the reasons stated above and in its 1970 opinion.

24/ P. 5 - Brief In Support of Petitioner's Motion for Further
Hearings, etc. '

25/ Tr. 1562. N

26/ Tr. 7412,

27/ Healing v. Jones, supra. at 169, n. 68,
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June 2, 1937 - Hopi Indian Title Terminated foriLands' t
Within The 1882 Reservation ;, L » :

o s i, et it e g e ¢ il 19 8

an area officially designated as "land manageme,

"distrlct 6."

came about in- the following manner. Under Secti

Reorganization Act of 1934, the Secretary of‘Interior was empowered to'

make rules and regulations for:the administratio

reservations relative to forestry, grazing, soilferosion, and other
28/ -
purposes. Thereafter, on November 6, ;935, the Secretary issued grazing

regulations purportedly limited to the adjoining{ﬁavajo Reservation,

These regulations established land management digtricts,'several of which

embraced not only the Navajo Reservation but alsg; he 1882 reservation.

As defined early in 1936, land management, distrIEt 6 was, situated entirely

within the 1882 Reservation and was speciflcally de51gned to 1nclude that

- ' v ‘

area exclusively occupied by the Hopis. No spec1f1c metes and b unds

description was given for district 6 and it W7ihnot until,
2 9 . -

1943 that the final boundaries were approved. f; On June 1 1937 a

comprehensive set of grazing regulations was made appllcable to the

Hopi and Navajo reservations. The net effect of,rhese regulations was

28/ § 6, 48 Stat; 984, 986; Healing v. Jones, supra, at 168.

29/  Healing v. Jomes, supra; Hopi Exhibit 78, p. 185.

——— - e e e I

FCHPO0O0383



bt R R L

RRTIY N

‘e

«'*

1937 the Navajo Indlan Trlbe,
' fof the Nava;o Lndlans,

L

retalned Indlan tltle to all the land w1th1n the 1882 reservatlon.

5 o

As .a result of the Heallng v. Jones decision, the plalntlff asserts

- that, 51nce June 2 1937 it has retalned a one- half und1v1ded interest

’ 31/ -

in that‘part of theﬁreservation outside of district 6. =  We under-

stand the plalntlff to argue that this one-half interest is Indian
title. In support of its view that Hopl aboriginal rights were not : q

abrogated except to the extent as outlined above, the plaintiff has

dlrected our attentlon to certain findings ‘and conclus;ons that the

court reéched in Hé”’ing v. Jones, such as, /1) “hat at no time had the

30/ Id., at 223. .

31/ Hopi Memorandum with Point and Authorltles, ete. August 12, ;
1971, p. 4. '
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reservation,

of restrictive grazing regulations and a permit s

Hopis from that part of the 1882 reservation outside of land management

e 33/

district 6 were at all times illegal 3) that the failure of the

ol

Hopis to use a substantially larger part of the 1882 reservatlon was not

34/

a matter of free choice, hence there was no abandonment and (4) that

administrative officials repeatedly assured the Hopis that none of the

Based upon these findings and conclu31ons the plaiptiff has summarized

: k}

its position in the form of a question --

Under the circumstances réiterated,aboye, particularly
including the finding of thecourt that the excluding of
any Hopis upon any of the land within the Executive Order
Reservation was at all times illegal, how can it be held
that any valid administrative action had terminated the
Hopi title prior to the time the court determined the
Hopis had .lost a one half interest? 35/

It suffices to say that the court in Healing,v. Jones was

concerned with the questlon of the Hopi reservatiog rights that vere

acquired under the Executive Order of December 16

1882, Theccourt's

findingsand conclusions bear upon the nature and egtent

(el
D
b

Lo
(L]
S~

(58]
o~
~

\

35/

s

Healing v. Jones, supra, Hopi Exhibit 78, p.“220.

Id. at 224. .

Id. at 221, ii .

Brief in Support of Petitioner's Motiom, etc. ,Sept. 16, 1979, p. 22,

ety
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;6f the' He se fon rights. The court was | not c eefﬁed with

the questlon of the aborlglnal or Indian tltle of the HOplS to thesa

.lands. 'Hence, plalntlff's rellance upon these particular 1nd1ngs

R ST TP N e

of the court in Heallng V. Jones, as determlnatlve of the issue of

,,,,, Ed

Indlan tltle is mlsplaced

.’ThevHoﬁi In@ians have already demonstrated to the Commission’'s

~ T T R 37/
B satisfaction that t held the Indian title ™ ‘to the 1882 reservation o

lat the 1me.they acqiiired nonexclusive reservation rights in the same
vlands under the Execitive Order of December 16, 1882. ‘Since the

m

regervathn had been?set‘aside for Hopis ". . . and such other Indians
e . o . ; 38/

36/ For ‘example, theé illegal or unlawful acts cited by the court in
Healing v. Jones had referemce to the fact that, following the passage
of the Act of May 25, 1918 (40 Stat. 570), wherein it"was provided that
henceforth only the Congress could create new Indian reservations

or make additions t6 existing reservations in ‘Arizona .and New Mexico,
it was not possible administratively without the consént of the Hopi
Indians to terminate Hopi reservation.rights in the 1882 reservation
or to award exclusive rights to the Navajos in any part of the reser-
vation. There is no question as to the legality of the actions taken
by the Secretary of Interior in impliedly settling either individual
Navajos-or the Navajo Tribe on the 1882 reservation pursuant to the
authority conferred by the 1882 Executive order.

37/ With utmost consistency the Court of Claims has reiterated that
aboriginal or Indian title rests on actual, exclusive and continuous
use and occupancy for a long time prior to the loss of the property.
Lummi Tribe of Indians v. United States, 181 Ct. Cl, 753 (1967);

United States v. Seminole Ingians, 180 Ct, Cl. 375 (1967), Confederated
Tribes of the Warm Springs Reservation v. United States, 177 Ct. CIl,
184 (1966) and cases cited therein.

38/ I Kappler 805.

e
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it was only a matter of time unﬁilﬂﬁhe gfowing'Nevejo“populatlon and the

-

multi—purpose;qee of the 1882 reservetioq reeﬁlt from governmental

S}

policies wouid,éeke Hopi exclusive use and occupancy of the same landa

imposs ib&le . s 1 B ) )
n 1862, mearly 300 NavajOJIndianeewere 1

Thereafter the NavaJo population steadlly 1ncreased 80 thatjin 1900 there

were 1826 and in 1911 approxxmately 2000 Navajos ﬁ'By 1921 there were 2760

Navajos and 2236 Hopis living on the reservation.. By 1930 there were

3319 Navajos, and by 1936, almost 4000 on the rese;vation._ Throughout

this entire period, and up until June 2, 1937, when the. Secretary of

Interior impliedly "settled" the Navajo Tribe on é@e :eserveE;onﬂpursuanﬁ
to his authorit} under the 1882 Executive order, éﬁe Govereee;t made

no serious effort to remove the Navajos. On the gentrary,;ﬁe_fied
acquiescence both explicit and sub silentio, by responsible adminietrative

officials in the growing Navajo presence. The record herein fully supports

the conclusion reached in Healing v. Jones:

The evidence is overwhelming that Navajo Indians..
used and occupied parts of the 1882 reservation in
Indian fashion, as their continuing and permanent area,
of residence, from a long time prior to theMcreatlon i
the reservatlon in 1882 to July 22, 1958,

vested. 39/
Indeed it could be argued that the Hopi Indian title to portions
of the 1882 reservation actually terminated when ?he Navajo population

exceeded that of the Hopis. However, the Commissibn chose June 21, 1937, as

the climactic date, since on that date the restrictive grazing regulations

39/ 210 F. Supp. at 144-45. The Act of July 22, 1958, 72 Stat. 402,
confirmed reservation rights in the 1882 reservation.
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In sum, the Com-

r“unfntef. pted Navajo use and occupancy.

m1531on to recede f om its earller p051t10n that Hopi, Indlan title to
that part of the 18 2 Reservatlon out51de of land management dlstrlct 6

was effectively ter 1nated on June 2 1937.

In its supportlng brlef the Hopl plalntlff referred to certain

other claims remalnzng to be trled in this docket namely “eounts 5

through 8" which counts,

. . . aré-.based upon the fact that the petitioner,
the Hopi Tribe, retained the Indian title to the
lands and:that the United States deprived the Hopi

¢ Tribe of ‘the use of thése lands. 40/
'x% &

In further explanataon of the above the plaintiff states,

3 o + The matter yet to be trled is whether the

i United States must. pay the reasonable rental value
‘the<landidt allowed the Navajos to use during the
¥ period pr‘or to the actual taking. 41/ '

40/ Hopi Brief in Support of Petitioner's Motion for "urther_
Hearing, etc., p. 22,

'w

41/ 1d. : '
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To date the Commission has not been made aware of any Judicial decision

&

or rule of law that would permit one tribe to re

claim rent for Indian title lands after the Government has allowed another

tribe to exercise identical rights of use in occupancy in the _same property.

At the moment the Commission is of a mind to dismiss "counts 5 through 8"
of plaintiff's petition. However, we shall Withhold final.action on the

matter until after the plaintiff has had further epportunity,'if it 80

degires; to argue the matter at the value phase p
Conclusion .
Accordingly, for the reasons stated in this opinion, the Comuission
has denied the Hopi plaintiff' s‘motion to amend the Comm1551on 8 findings
previously entered herein with respect to the extent of plaintiff'
aboriginal or Indian title to the claimed area, and the dates said lndian'
title was extinguished by the United States. This case as previously
ordered shall proceed to a determination of the acreage of lands awarded
herein, their value as of the respective dates of taking, and all other
matters bearing upon the extent of defendant's liability to the Hopi
plaintiff.
Concurring:

e / 2;'“{‘ .\‘
John T. Vance, Commissioner

in such residual rights to
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'h {t & otm - behalf K
of ‘the Hopi -
of FIRST {MESA

‘Act Corporatlon, ssuin
and as.a representatl

196

':jﬂél

* Plaintiff;

THE UNITED STATES OF AMERICA,
S ffl” Defendant.

ORDER DENYING HOPI MOTION TO AMEND FINDINGS

A
PRLES

On August*28 19?0 the Hopi plaintiff in Docket No% 196 filed a
motion ‘herein captioned, "Motion For Further Hearing On Dates of Taking,
For Rehearing And For@Amendment of Findings". Oppositions to the Hopi
motion wére filed by the Navajo plaintiff in Docket No. 22% on October 12,
1970, and by the deféndant on January 15, 1971. On April 28, 1971, the
Commigsion granted the Hopl motion for rehearlng for the purpose of
permitting the parties to present all evidence ”relatlng to the date(s)
of taking of the aboriginal lands of the Hopi Tribe'. On May 22, 1972,
the matters as set forth above came on for hearing before the Commission.
The Commission, now belng fully advised in the premlses,

IT IS ORDERED that the Hopi plaintiff's motien, as set forth above,
to amend the Commlssion s findings of fact with respect to the nature
and extent of the Hopi aboriginal title lands and the "date(s) of taking"
thereof, be, and the same is hereby, denied. -

Dated at Washiné;i:on, D. C., this 2 ’d day of July 1973.

h "D ("f\‘, o

Margaret H. Pierce, Comm1551oner “John T. Vance, Commissioner

G
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