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ARIZONA DEPARTMENT OF WATER RESOURCES
BEFORE THE DIRECTOR

In the Matter of the Decision of the Director to | Docket No. 08A-AWS001-DWR
Grant the City of Prescott’s Application for
Modification of its Designation as Having an
Assured Water Supply Designation No. 86-
401501.0001 DECISION AND ORDER OF THE
DIRECTOR

Applicant:  City of Prescott, Arizona

Appellants:  City of Prescott, Arizona

Center for Biological
Diversity

Sierra Club-Grand Canyon
Chapter

Doris Cellarius

Audrey Clark

Edith A. Dillon

Thomas L. Fleischner

Santiago F. Galvis

Leslie K. Hoy

Harry M. Hollack

Charles A. Johnson

Jo Ann Johnson

Joanne Oellers

Chris Rigby

Gary Beverly

Tom Atkins

Anthony J, Krzysik

L INTRODUCTION

On October 12, 2007, the City of Prescott (“Prescott”) filed with the Arizona Department
of Water Resources (“Department”} an application for modification of its designation of assured
water supply (“Application”). The Application sought to increase the volume of water supplies
included in the designation by increasing the volume of effluent that is based on future long-term
storage credits and by including 9,570.7 acre-feet per year of groundwater to be withdrawn by
Prescott within the Big Chino sub-basin of the Verde River groundwater basin (“Big Chino sub-

basin) and transported into the Prescott AMA pursuant to A.R.S. § 45-555(E). The Application
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was filed pursuant to A.R.S. § 45-576 and A.A.C. R12-15-711(E).

After public notice of the Application, the Departinent received numerous objections to
the Application, all of which related to Prescott’s request to modity its designation to include
groundwater to be imported from the Big Chino sub-basin. On November 12, 2008, the
Department issued a decision letter granting the Application with certain adjustments to the
volume of groundwater that Prescott requested to include from the Big Chino sub-basin. The
Department determined that Prescott is entitled to transport a total of 8,067.40 acre-feet of
groundwater per year from the Big Chino sub-basin pursuant to A.R.8. § 45-555(E) and that this
volume should be added to Prescott’s designation of assured water supply.

The decision letter included a draft Decision and Order (“draft Decision and Order™)
designating Prescott as having an assured water supply through 2021 without any groundwater
from the Big Chino sub-basin, and through 2027 with 8,067.40 acre-feet per year of groundwater
from the Big Chino sub-basin. The portion of the draft Decision and Order granting the
designation from calendar years 2022 through 2027 was conditioned on Prescott submitting to the
Department by December 31, 2019 an Approval of Construction (“AOC”) from the Arizona
Department of Environmental Quality for a pipeline to transport groundwater from the Big Chino
sub-basin to Prescott. The draft Decision and Order also increased the volume of effluent
included in the designation.

Afier issuance of the decision letter and draft Decision and Order, appeals of the
Department’s decision were filed by Prescott and the following objectors who either reside in the
Prescott AMA or who have members residing in the Prescott AMA: the Center for Biological

Diversity, Sierra Club-Grand Canyon Chapter, Doris Cellarius, Audrey Clark, Edith A. Dillon,
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Thomas L. Fleischner, Santiago F. Galvis, Leslie K. Hoy, Harry M. Hollack, Charles A. Johnson,
Jo Ann Johnson, Joanne Oellers, Chris Rigsby, Gary Beverly, Tom Atkins and Anthony J.
Kryzsik. Among other things, Prescott appealed the Department’s determination of the quantity
of groundwater it may transport from the Big Chino sub-basin pursuant to A.R.S. § 45-555(E)
and the Department’s determination of the volume of effluent projected to be stored and
recovered by Prescott. The objectors’ appeals all related to Prescott’s request to include in its
designation groundwater imported from the Big Chino sub-basin. Al of the appeals were
referred to the Office of Administrative Hearings for an administrative hearing and recommended
decision.

An administrative hearing was held on February 9, 10 and 11, April 13, 14 and 15, and
June 15 and 16, 2009 in Prescott, Arizona before Administrative Law Judge Thomas Shedden
(“ALJ”). Prior to the close of the hearing record, Prescott informed the ALJ that it had resolved
with Department staff all of the issues raised in its appeal except for the Department’s
determination of the quantity of groundwater it may transport from the Big Chino sub-basin
pursuant to AR.S. § 45-555(E). On August 14, 2009, Prescott and Department staff filed with
the ALJ a stipulation (“Stipulation™) on two of the resolved issues; (1) the calculation of projected
effiuent to be stored and recovered by Prescott, and (2) the wording of Prescott’s obligation to
transfer effluent long-term storage credits to the Chino Valley Irrigation District. Attached to the
Stipulation was a redlined version of the draft Decision and Order showing the changes agreed to
by Prescott and Department staff to resolve those issues.

On October 29, 2009, the ALJ issued his recommended decision (*Recommended

Decision”). The Recommended Decision contains Findings of Fact, Conclusions of Law and a
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Recommended Order. Based on his Findings of Fact and Conclusions of Law, the ALJ
recommended that the Director of Water Resources (*Director”) modify the draft Decision and
Order in the following respects: (1) to show that Prescott may import 500 acre-feet of
groundwater per year from the Big Chino sub-basin to replace the Yavapai-Prescott Indian tribe’s
Central Arizona Project (“CAP”) allocation and to include the additional 500 acre-feet per year in
Prescott’s designation of assured water supply, and (2) to include the changes agreed to by
Prescott and Department staff in the Stipulation. The ALJ recommended that the Director affirm
the draft Decision and Order in all other respects.

This matter now comes before the Director for a decision. As provided in AR.S. § 41-
1092.08(B), the Director may accept, reject or modify the Recommended Decision.

II.  DIRECTOR’S DECISION

After reviewing the Recommended Decision and the administrative record in this matter,
the Director has decided to accept the ALJ’s recommendations with one exception. The Director
does not accept the ALI’s recommendation that the draft Decision and Order be modified to show
that Prescott may import 500 acre-feet per year of groundwater from the Big Chino sub-basin to
replace the Yavapai-Prescott Indian tribe’s CAP allocation and to include that volume in
Prescott’s designation of assured water supply. Based on the language in AR.S. § 45-555(E)(1)
and the evidence in the record, the Director has determined that Prescott is not authorized to
import groundwater from the Big Chino sub-basin to replace the Yavapai-Prescott Indian tribe’s
CAP allocation. The Director accepts the ALJ’s recommendations in all other respects,

In addition, the Director has decided to make certain modifications to the ALJ’s Findings

of Fact and Conclusions of Law to more accurately reflect the hearing record and the applicable
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law. The modifications include changes consistent with the Director’s determination that Prescott
is not authorized to import groundwater to replace the Yavapai-Prescott tribe’s CAP allocation,
including the Director’s reasons for making that determination. A redlined version of the ALJ’s
Findings of Fact and Conclusions of Law showing the Director’s modifications is attached hereto
as Attachment 1. The following is a description of the modifications and the Director’s reasons

for making the modifications.

A. Findings of Fact

1. Modification: The second sentence in Finding of Fact No. 10 is modified to read
as follows: “Persons proposing to offer subdivided land for sale or lease within an AMA must
cither demonstrate to ADWR that there is a 100-year assﬁred water supply (“AWS”) for the
subdivision or obtain a commitment of water service from a city, town or private water company
designated as having an AWS by ADWR, See AR.S. § 45-576(A).”

Reason for modification: The modified language more accurately states the

assured water supply requirements in an AMA.

2. Modification: Finding of Fact No. 11 is modified to read as follows: “Prescott 1s
entitled to a Designation of AWS (“DAWS”) if it demonstrates that it has a 100-year AWS under
the rules adopted by ADWR pursuant to A.R.S, § 45-576.”

Reason for modification: The modified language 1s a more accurate statement of

the eligibility requirements for a city to be designated as having an assured water supply.
3. Modification: Finding of Fact No. 13 is modified by changing the date on which
Prescott filed its application for modification of its designation of assured water supply from

October 11, 2007 to October 12, 2007.

Reason for modification: The record shows that Prescott’s application was filed

on October 12, 2007, See ADWR Exhibit 1 and ADWR Exhibit 2.
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4, Modification: The first sentence in Finding of Fact No, 14 is modified to read as
follows: “Under ARS. § 45-555(E), Prescott is authorized to withdraw and fransport up to
14,000 AFY of groundwater from the Big Chino Sub-basin to the Prescott AMA if the
groundwater is withdrawn and transported for the purposes set forth in the statute.*”

Reason for modification:

The modified language is a more accurate description of Prescott’s right to
transport groundwater from the Big Chino sub-basin pursuant to A.R.S. § 45-555(E).

5. Modification: Finding of Fact No. 15 is modified to read as follows: “In its
Application, Prescott requested that 9,570.7° AFY of Big Chino groundwater be added to its
DAWS. During the hearing, Prescott modified the amount to 9,451.7 AFY by withdrawing its
request for 124 AFY of groundwater to replace effluent generated by the Tribe and by increasing
its request for water delivered to the Tribe pursuant to its Water Service Agreement from 226
AFY to 231 AFY. Appellants assert that Prescott is likely not entitled to any Big Chino
groundwater and, at most, Prescott is entitled to 2,300.74 AFY.”

In addition, footnote 5 is modified to read as follows: “The Application states that
Prescott is requesting 957,060 acre feet over 100 years, or 9,570.6 AFY. See Exhibits ADWR 2
and ADWR 2D. However, the Application refers to a letter from Prescott’s mayor to the Director
of ADWR dated October 12, 2007, which states that Prescott is currently entitled to import a total
of 9,570.7 AFY from the Big Chino Sub-basin. An attachment to the letier shows that this total
was calculated by adding together six separate volumes that Prescott claimed it was entitled to
import under A.R.S, § 45-555(E). See Exhibit ADWR 2D, Letter from Mayor Rowle Simmons to
Herb Guenther, dated October 12, 2007

Regson for modification: The modified language more accurately states the
amount of Big Chino groundwater Prescott requested in its application, Prescott’s modification of

that amount, and the maximum volume stated by the Appellants. See Exhibits ADWR 2 and
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ADWR 2D; City of Prescott’s Opening Post-Hearing Brief, pp. 8-14; Beverly Appellants’
Corrected Opening Post-Hearing Memorandum, pp. 52-59; Beverly Appellants’ Responsive Post-
Hearing Memorandum, pp. 8-11.

6. Modification: The first sentence in Finding of Fact No. 16 is modified to read as
follows: “In 2004, Prescott entered into an intergovernmental agreement (“lIGA”) with the Town
of Prescott Valley under which Prescott Valley will pay for 45.9% of the project and will receive
the same percentage of groundwater imported by Prescott from the Big Chino Sub-basin each
year after the amount of water delivered by Prescott to the Tribe is subtracted.”

Reason for modification: The modified language more accurately states the terms

of the IGA. See ADWR Exhibit 2D,

7. Modification: The last sentence in Finding of Fact No. 17 is modified to read as
follows: “Before developers within Prescott Valley will be allowed to subdivide using this water,
they must apply for and receive their own AWS approval.”

Reason for modification: The modified language clarifies that developers within
Prescott Valley would be the entities subdividing with the groundwater,

8. Modification: Finding of Fact No. 21 is modified by replacing the reference to “p.
27 with “Attachment B.”

Reason for modification: This modification corrects a citation error.

9.  Modification: Finding of Fact No. 34 is deleted.

Reason for modification: This Finding of Fact is not supported by any evidence in

the record.
10.  Modification: Footnote 10 in Finding of Fact No. 45 is modified by adding the
following two names fo the list of names that were used to refer to the Verde River Springs: the

Upper Verde River Springs and the Big Chino Springs.

Reason for modification: The springs are referred to by the USGS as the Upper
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Verde River Springs (see Exhibit BAK 356, p. 7) and by Jon Ford as the Big Chino Springs {see
Exhibit BAK 717, Figures 2R, 7R and 7R1).

11.  Modification: Finding of Fact No. 49 is modified to read as follows: “The upper
Big Chino Sub-basin is a graben (i.e., a down fault); on the east is Big Chino fault and on the west
is an unnamed fault. It is filled with alluvium and volcanics, and the bottom is limestone or

carbonate.”

Reason for modification: The modified language clarifies that the Big Chino is a

sub-basin and not a groundwater basin, and that the Upper Big Chino sub-basin also contains
volcanics. See Exhibit ADWR 21, pp. 1-5 and 1-6.

12.  Modification: Finding of Fact No. 50 is modified to read as follows: “There are 5
major lithologic units in the aquifer beneath the Big Chino Water Ranch area: (1) clay and sandy
clay; (2) moderately cemented sand; (3) basalt, breccia and agglomerate; (4) alluvium; and (5)
carbonate (surmised). The upper alluvium and upper basalt are considered by Southwest to be the
major aquifer beneath the Big Chino Water Ranch.”

Reason for modification: The modified language more accurately states the information

presented in Southwest Ground-Water Consultants, Inc.’s (“Southwest”) Hydrology Report. See
Exhibit ADWR 21, p. 1-6.

13.  Modification: Finding of Fact No. 52 is deleted and replaced with the following:
“Groundwater levels across much of the Big Chino Valley are currently greater than 50 feet bgs.
However, there are arcas along the Big Chino Wash and Williamson Valley Wash where
groundwater is within 20 feet of land surface. The depth to water beneath the Big Chino Water
Ranch ranges from about 20 feet bgs near the Big Chino Wash to 125 feet bgs near the western
edge of the proposed well field. The basin is deepest under the eastern half of the sub-basin and
adjacent to the Big Chino Fault, reaching over 2,000 feet in thickness.”

Reason for modification: The substituted language more accurately states the
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information presented in Southwest’s Hydrology Report regarding groundwater levels in the area
of the Big Chino Ranch. See Exhibit ADWR 21, pp. 1-4 through 1-6.

14.  Modification: Finding of Fact No. 53 is modified to read as follows: “Bill
Greenslade testified that the static water level in borings that Southwest drilled in the area of the
Big Chino Water Ranch well field averaged about 4,506 feet above mean sea level; the Verde
River Springs are at about 4,230 feet above mean sea level.”

Reason for Modification: The modified language clarifies that the figure for the
static groundwater level in the area of the Big Chino Water Ranch came from borings in the area
of Prescott’s proposed well field. See 2-10-09 Transcript of Proceeding, p. 8.

15.  Modification; Finding of Fact No. 59 is modified by deleting the first sentence
and replacing it with the following two sentences: “Southwest’s Hydrology Report indicates that
there are about 1,256 acres of historically irrigated lands within the Big Chino Water Ranch
(1,161 acres owned by Prescott and 95 acres of State leased land), and that about 2,377 AFY was
pumped to irrigate these lands between 2000 and 2003. Prescott plans to cease irrigation of these
lands, which will therefore eliminate an average of about 2,377 AFY of recent agricultural
pumping within the Big Chino Water Ranch.”

Reason for modification: The modified language more accurately states the

information presented in Southwest’s Hydrology Report regarding the number of historically
irrigated acres within the Big Chino Water Ranch and the amount of recent pumping associated

with those acres. See Exhibit ADWR 2], pp. 3-17 and 4-23.
16.  Modification: The last sentence in Finding of Fact No. 60 is modified to read as

follows: “Sullivan Lake Dam is river-mile 0.”

Reason for modification: The modified language clarifies that Sullivan Lake Dam,

rather than Sullivan Lake, is river-mile 0. See Exhibit BAK 360, p. A4).
17.  Modification: Finding of Fact No. 61 is modified to read as follows: “Perennial
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flow in the Verde River begins about 0.1 mile below the Granite Creek confluence and about 0.1

mile upstream of the first Upper Verde River Springs.”

Reason for modification: The modified language more accurately states where the
perennial flow of the Verde River begins, See Exhibit BAK 360, p. A4).

18.  Modification: The last sentence in Finding of Fact No. 66 is modified to read as
follows: “Estimates of the percentage of the Verde River Springs originating from the Big Chino
Sub-basin range from something more than 50% to a figure of 80 to 86%.'2"

In addition, in footnote 12, the last sentence in the second paragraph is modified to read as
follows: “}ﬁespite Mr, McGavock’s criticisms of Ms. Wirt’s model, he believes that more than
50% of the flow at the Verde River Springs comes from the Big Chino Sub-basin, though he
testified that in his opinion, nobody knows the actual number.”

Reason for modification: The modified language more accurately states the

experts’ estimates of the percentage of the Verde River Springs flow originating from the Big
Chino sub-basin. Although Laurie Wirt estimated the percentage to be from 80 to 86%, Frank
Corkhill testified that he did not have a range that it might fall into, but only that the 80 to 86% is
a “ballpark number ... not hugely wrong ... not perfect.” See 4-15-09 Transcript of Proceeding,
p. 200. Mr. McGavock testified that 80 to 86% “may be at the high end, but .. .nobody knows.”
See 6-15-09 Transcript of Proceeding, p. 141. When asked if it was his professional opinion that
80 to 86% was close, Mr. McGavock responded by stating only that it was his professional
opinion that it was more than 50%. See 6-15-09 Transcript of Proceeding, p. 142.

19.  Modification: In Finding of Fact No. 68, the language in item No. 4 is modified to
read as follows: “(4) Prescott acknowledged that the Tribe also has the right to annually divert
and use Granite Creek surface water in an amount calculated by adding 50% of the flow until the
Tribe has diverted 550 acre-feet plus an additional 10% of the portion of the flow that exceeds

1,100 AFY, up to a total maximum of 1,000 acre-feet.”

-10-
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Reason_for modification: The modified language more accurately states the
Tribe’s rights to Granite Creek surface water under the settlement agreement. See Exhibit
Prescott 502, p. 12,
20.  Modification: Finding of Fact No. 82 is deleted and replaced with the following:
“For purposes of showing how the CAP subcontract proceeds plus accrued interest were spent by
Prescott, Prescott used the conservative ‘first out” method under which Prescott assumed that the
CAP subcontract proceeds plus interest were the first out of the alternative water fund once they
became available to Prescott. See Exhibits ADWR 10 and ADWR 24, Mark Woodfill, Prescott’s
Finance Director, calculated that the total amount of CAP subcontract proceeds plus interest
available to Prescott was $4,360,481.69 ($3,394,390.00 in proceeds and $966,091.69 in interest).
See Exhibit ADWR 27.”

Reason_for modification: The modified language more accurately states how

Prescott accounted for ifs expenditure of the CAP subcontract proceeds plus interest. See
Exhibits ADWR 10, ADWR 24 and ADWR 27.

21.  Modification: Finding of Fact No. 83 is deleted and replaced with the following:
“Using this ‘first out’ accounting method, Mr. Woodfill determined that out of the $4,360,481.69
available to Prescott from the CAP subcontract proceeds, including interest, $3,632,920.83 was
spent by Prescott on the CVID purchase. Prescott then determined that 17.35% of the total CVID
purchase price ($20,933,059.95) can be attributed to the CAP subcontract proceeds. Prescott
calculated this percentage as follows: $3,632,920.83 + $20,933,059.95 = 17.35%. See Exhibit
ADWR 277

Reason_for modification: The modified language more accurately states how

Prescott determined the percentage of the total CVID purchase price that is attributable to the
CAP subcontract proceeds plus interest. See Exhibit ADWR 27.
22.  Modification: Finding of Fact No. 85 is modified to read as follows: “This

11~
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prohibition does not apply to the withdrawal and transportation by Prescott, or the United States
in cooperation with Prescott, of up to 14,000 AFY of groundwater from the Big Chino Sub-basin
if the groundwater is withdrawn and transported either: (1) in exchange for or replacement or
substitution of supplies of water from the CAP allocated to Indian tribes, cities, towns or private
water companies in the Prescott AMA or in the Verde river groundwater basin; or (2) for the
purpose of directly or indirectly facilitating the settlement of the water rights claims of the Tribe
and the Camp Verde Yavapai-Apache Indian community. See A.R.8. § 45-555(E).”

Reason_for modification: The modified language more accurately states the

provisions of A.R.S. § 45-555(E).

23, Modification: Finding of Fact No. 86 is modified to read as follows: “Based on
AR.S. § 45-555(E), Prescott’s Application requested that 9,570.7 AFY of groundwater to be
imported from the Big Chino Sub-basin be added to its DAWS.”

Reason for modification: The modified language more accurately states the
volume of Big Chino groundwater requested by Prescott in its Application. See Exhibit ADWR
2D.

24.  Modification: In Finding of Fact No. 88, the language in item (b) is modified to
read as follows: “b. 226 AFY — the volume of water that Prescott currently delivers to the Tribe
pursuant to its Water Service Agreement. The volume of water requested by Prescott for this item
was later increased to 231 AFY based on the volume Prescott anticipates it will deliver to the
Tribe in 2027;”

Reason for modification: The substituted language more accurately states the volume of

water requested by Prescott in its Application. See Exhibit ADWR 2D.
25.  Modification: Finding of Fact No. 113 is modified by adding the following two
sentences at the end: “Additionally, Mr. Sommers’ opinion does not take into account the fact

that Prescoit has not yet served Type 2 water to the Tribe and it is not known whether it ever will

-12-
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be required to do so. What is known is that Prescott lost the ability to extinguish the Type 2 right
and receive 950.7 AFY of extinguishment credits for use in its DAWS by pledging the Type 2
right as security to facilitate the Settlement Agreement.”

Reason for modification: The added language provides an additional factual basis

for concluding that giving Prescott credit for the 950.7 AFY it lost when it pledged its Type 2
right as security for its obligations under the Seftlement Agreement does not amount to a “double
counting” of the Type 2 water.

26.  Modification: Finding of Fact No. 121 is modified by deleting the first sentence
and replacing it with the following two sentences: “As explained in Finding of Fact No. 78,
ADWR previously determined that the median flow of Granite Creek is 2,034 AFY, and that the
Tribe is entitled to 643 AFY of that flow under the terms of the Settlement Agreement. In ifs
decision on Prescott’s Application, ADWR detemﬁned that the Tribe’s 643 AFY came from
CVID and not Prescott.”

Reason for modification: The modified language more accurately explains how
the 643 AFY was determined.

27.  Modification: Finding of Fact No. 129 is modified by deleting the last sentence.

Reason_for modification: The Director has determined that Prescott is not
authorized to import groundwater from the Big Chino sub-basin to replace the Yavapai-Prescott
tribe’s 500 AFY CAP allocation. The deletion of the last sentence in Finding of Fact No. 129 is
consistent with that ﬂetenninaﬁim.

28.  Modification. Finding of Fact No. 130 is modified to read as follows: “Because
Prescott is not authorized to import the 500 AFY to replace the Tribe’s CAP allocation, this 500
AFY does not meet the AWS requirements.”

Reason for modification: The modified language is consistent with the Director’s

determination that Prescott is not authorized to import groundwater from the Big Chino sub-basin

-13-
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to replace the Yavapai-Prescott tribe’s CAP allocation. Because Prescott is not authorized to
import the groundwater, the groundwater is not legally available to Prescott and therefore does
not meet the assured water supply requirements.

29.  Modification: The first sentence in Finding of Fact No. 135 is modified to read as
follows: “The model area is a rectangle about 11.5 miles by 19.3 miles, with the southern
boundary about 15 or 16 miles northwest of the Verde River Springs. See Exhibit 2J, Figure 2-1
(map).”

Reason for modification: The modified language more accurately states that the

location of the southern boundary of the model area is northwest of the Verde River Springs, not
north.

30.  Modification: In Finding of Fact No. 146, the language in item No. 2 is modified
to read as follows: “(2) the thickness of the aquifer beneath the Big Chino Water Ranch ranges
from 1,200 to 1,600 feet, with an average depth to water at 105 feet bgs, which means the average
saturated thickness is 1,295 feet.”

Reason_for modification: The modified language more accurately states

Southwest’s conclusions regarding the thickness of the aguifer. See Exhibit ADWR 21, pp. 3-21
and 3-28.

31. Modification: In Finding of Fact No. 160, the language in item No. 3 is modified
to read as follows: “(3) all hydrologic parameters and their distribution.”

Reason for modification: The modified language clarifies that Mr. Ford did not

provide all of the hydrologic parameters and their distributions for his model. He did provide the
distribution of transmissivity in Layer 1 of his model. See Exhibit BAK 717, Figure 2R. He also
explained the relationship between existing aquifer test data and the transmissivity values used in
the model. See Exhibit BAK 717, Table 4 and Figure 8; 6-16-09 Transcript of Proceeding, p. 94.
32.  Modification: Finding of Fact No. 183 is meodified by adding the following

~14-
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language before the colon in the first line: “when the proposed source of water is groundwater”.

Reagson for modification: This modification clarifies that the criteria described in

the Finding of Fact apply when the proposed source of water is groundwater.

33. Modification: Finding of Fact No. 204 is modified by adding the following
sentences between the first and second sentences: “Mr. Harvey later corrected his testimony
regarding the downgrading of Prescott’s bond rating. He testified that it was Prescott Valley’s
bond rating that had been downgraded, not Prescott’s bond rating. However, Mr. Harvey did not
change his opinion that the 5% interest rate used was too low.”

Reason for modification: The additional language more accurately reflects Mr.
Harvey’s testimony regarding Prescott’s bond rating. See 6-15-09 Transcript of Proceedings, pp.
246, 251. |

34.  Modification: The last sentence in Finding of Fact No. 216 is modified to read as
follows: “And, even if Prescott’s pumping does impact the Verde River in the next 100 years, as
a matter of law that does not show that the water pumped by Prescott in the Big Chino Sub-basin
18 subflow.”

Reason for modification: The substituted language clarifies that the “water in the

Big Chino Sub-bagin™ refers to the water pumped by Prescotit in sub-basin.

35.  Modification: Finding of Fact No. 234 is modified to read as follows: “Dr.
Lettenmaier did not provide any specific information about the Salt River and Verde River
watersheds or the Big Chino Sub-basin, but he testified that the assumption is that the Salt and
Verde are roughly equivalent to the entire Colorado River Basin.”

Reason for modification: The modified language clarifies that Dr. Lettenmaier did

not provide any specific information about the Salt River and Verde River watersheds, rather than

he could not provide such information.

36.  Modification: The second sentence in Finding of Fact No. 238 is modified to read

-15-
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as follows: “Mr. Corkhill’s opinion is that it is not possible to quantify the impact on natural

recharge of base flow due to climate change.”

Reason_for modification: The modified language more accurately states Mr.
Corkhill’s testimony regarding climate change. See 4-15-09 Transcript of Proceedings, p. 168.

37.  Modification: Finding of Fact No. 248 is modified to read as follows: “Although
Prescott was required to show that the proposed pumping will not cause the 100-year depth-to-
static water level to drop below 1000 feet bgs, Prescott would not be prohibited from pumping at
a depth betow 1000 feet bgs if its DAWS were revoked.”

Reason for modification:. The modified language more accurately states Ms.
Fabritz-Whitney’s testimony. See 4-14-09 Transcript of Proceedings, p. 278.

38.  Modification: The first sentence in Finding of Fact No. 263 is modified to read as
follows: “Mr. Corkhill agrees that groundwater in the Big Chino Sub-basin is one source of the
Verde River Springs. Mr. Corkhill testified that he did not disagree “in a conceptual level” with
the statement in the Wirt 2000 Report that the Big Chino Sub-basin supplies 80% of the Verde
River Springs.”

Reason for modification: The modified language more accurately states Mr.
Corkhill’s testimony regarding the Big Chino sub-basin providing groundwater to the Verde
River Springs. See 4-15-09 Transcript of Proceeding, p. 189, 201.
39,  Modification: The last sentence in Finding of Fact No. 281 is modified to read as
follows: “Mr. Munderloh also testified about pumping that has occurred in the Big Chino Valley
since the 1940’s.”

Reason for modification: The modified language clarifies that the pumping

referred to by Mr. Munderloh was in the Big Chino Valley.
B. Conclusions of Law

1. Modification: Conclusion of Law No. 17 is modified by deleting “surface water”
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on the first line and replacing it with “subflow.”

Reason for modification: Appropriable underground water is referred to as

“subflow.” See In re General Adjudication of All Water Rights to Use Water in the Gila River
System and Source, 198 Ariz. 330, 334, 9 P.3d 1069, 1073 (2000) (“Gila 1V).

2. Modification: The second sentence in Conclusion of Law No. 18 is modified to
read as follows: “This is true even though given enough time, with certain exceptions, all
extractions from a tributary aquifer will cause a more-or-less corresponding depletion from
stream flow volume. See Gila IV

Reason for modification: The words “with certain exceptions” are added to the

sentence consistent with the Arizona Supreme Court’s opinion in Gila IV. See Gila IV, 198 Ariz.
at 336, 9 P.3d at 1075.

3. Modification: Conclusion of Law No. 20 is modified to read as follows: “The
judiciary is responsible for defining the limits of a subflow zone, with technical assistance from
ADWR., The Arizona Supreme Court has upheld the GSA Court’s determination that the
saturated floodplain Holocene alluvium is a geologic marker that will be the subflow zone in the
San Pedro River watershed. In other areas, the appiicabié criteria set out by the GSA Court, as
approved by the Gila IV Court, must be considered. Any other criteria that are geologically and
hydrologically appropriate for the particular location may also be considered.”

Reason_for modification: The modified language more aecuraiely states the
holding in Gila IV.

4. Modification: The first sentence in Conclusion of Law No. 36 is deleted and |
replaced with the following sentence: “Under the AWS rules, potential pumping by future water
users, other than by issued AWS determinations, is not considered when determining physical

availability of groundwater.”

~ Reason for modification. ' The substituted language more accurately states how
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potential groundwater pumping by future water users is treated under the assured water supply
rules. See A.A.C. R12-15-716(B); 4-14-09 Transcript of Proceeding, pp. 268, 271-75.
5. Modification: Conclusion of Law No. 40 is modified by replacing the references
to “R12-15-718(E)” with “R12-15-718.”
Reason for modification: This modification corrects a citation error,
6. Modification: Conclusion of Law No. 42 is modified by replacing the reference to
“R12-15-716(D)2)” with “R12-15-716(D).”

Reason for modification: This modification corrects a citation error.

7. Modification: Conclusion of Law No. 43 is modified to read as follows: “The
intent of the legislature was to allow imported groundwater from the Big Chino Sub-basin to be
used as a basis for demonstrating an AWS if the applicable AWS criteria are met. See ARS. §
45-557(B).”

Reason for modification: The modified language clarifies that the conclusion of

law s limited to groundwater imported from the Big Chino sub-basin, and that groundwater from
the Big Chino sub-basin may be used to demonstrate an AWS only if all of the applicable AWS
criteria are met.

8. Modification: The last sentence in Conclusion of Law No. 46 is deleted and
replaced with the following: “In addition, the draft Decision and Order provides that groundwater
from the Big Chino Sub-basin will be added to Prescott’s DAWS only if Prescott submits to
ADWR by December 31, 2019 evidence that ADEQ has issued an AQC for a pipeline to transport
the groundwater to Prescott’s service area.”

Reason for_modification: The substituted language more accurately states the
provision in the draft Decision and Order regarding submittal of an AOC.

9. Modification: Conclusion of Law No. 51 is modified by adding the following

sentence at the end: “In addition, the draft Decision and Order provides that groundwater from
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the Big Chino Sub-basin will be added to Prescott’s DAWS only if Prescott submits to ADWR by
December 31, 2019 evidence that ADEQ has issued an AOC for a pipeline to transport the

groundwater to Prescott’s service area.”
Reason for modification: The added sentence provides a further basis for

concluding that the CBD Appellants have not shown that ADWR erred in determining that |
Prescott satisfied the financial capability requirements of the assured water supply rules.

10.  Modification: Conclusion of Law No. 58 is modified to read as follows: “ADWR
found that 17.35% of Prescott’s CVID purchase was made using proceeds from the sale of its
CAP water. Because Prescott’s CAP water met fully the physical availability requirements for an
AWS, ADWR considered only the volume of the CVID water that met the physical availability
requirements for inclusion in Prescott’s DAWS as being eligible as replacement water (1,391
AFY). Consequently, ADWR determined that Prescott has already replaced 241.3 AFY of its
CAP water (17.35% of 1,391 AFY = 241.3 AFY).”

Reason for modification: The modified language more clearly states how ADWR |
determined that Prescott has already replaced 241.3 AFY of its CAP water.

11, Modification: Conclusion of Law No. 60 is modified by adding the following
sentence at the end: “Furthermore, because 100% of Prescott’s CAP water met the physical
availability criteria of the AWS rules, it was reasonable for ADWR to consider only that portion
of the Granite Creek water purchased from CVID that met the physical availability criteria as
being eligible as replacement water.”

Reason for _modification: The added sentence provides an additional basis for

concluding that ADWR did not err by not using the full amount of the Granite Creek water.

12, Modification: Conclusions of Law Nos. 66, 67 and 68 are deleted and replaced
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with the following conclusions of law:

66. The relevant language of A.R.S. § 45-555(E)(1) authorizes Prescott to import
groundwater from the Big Chino Sub-basin “[i]n exchange for or replacement or
substitution of supplies of water from the central Arizona project allocated to Indian tribes
... in the Prescott active management area or in the Verde River groundwater basin.” This
language does not give Prescott an absolute right to import groundwater from the Big
Chino Sub-basin in an amount equal to the volume of CAP water allocated to an Indian
tribe in the Prescott AMA or the Verde River groundwater basin. Instead, Prescott may
import groundwater under this provision only if the groundwater is imported “in exchange
for or replacement or substitution of” the Indian tribe’s CAP allocation.

67.  There is no evidence in the record that Prescott had any right to use the
Tribe’s CAP allocation or that it could have leased the CAP allocation had the Tribe not
sold it. Nor is there any evidence that Prescott had an agreement with the Tribe to replace
the Tribe’s CAP allocation. In fact, the Tribe waived all state and federal water rights as
part of the Settlement Agreement. Furthermore, although Prescott agreed to provide water
service to the Tribe under the Settlement Agreement, the Director has determined that
Prescott has the right under AR.S. § 45-555(E)(2) to import groundwater from the Big
Chino Sub-basin in an amount equal to the amount of water it serves to the Tribe. For all
of these reasons, it cannot reasonably be said that Prescott’s importation of 500 AFY of

‘groundwater from the Big Chino sub-basin would be “in exchange for or replacement or

substitution of” the Tribe’s CAP allocation.

68.  Prescott has not met its burden to show that it is authorized to import 500
AFY from the Big Chino Sub-basin to replace the Tribe’s CAP allocation. Consequently,
this volume should not be included in Prescott’s DAWS.

Reason for modification: The Director does not agree with the ALJ’s conclusions

of law regarding Prescott’s claim that it has the right under AR.S. § 45-555(E) to import 500
AFY of groundwater from the Big Chino sub-basin to replace the Yavapai-Prescott Indian tribe’s
CAP allocation. The Director has determined that Prescott is not authorized to import
groundwater from the Big Chino sub-basin to replace the tribe’s CAP allocation. This

modification replaces the ALJ’s conclusions with the Director’s conclusions on this issue.

13.  Modification: Conclusion of Law No, 72 is modified by adding the following

sentence at the end: “Additionally, Prescott has not yet served water to the Tribe pursuant to the

Type 2 right and it is not known whether it ever will be required to do so.”
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Reason for _modification: The added sentence provides further support for the

conclusion that the Appellants have not shown that ADWR erred when it determined that Prescott
may import 950.7 AFY of gieundwater from the Big Chino sub-basin for the Type 2 right.

14. Modification: Conclusion of Law No. 82 is modified to read as follows:
“Prescott’s entire CAP allocation of 7,127 AFY has been accounted for under AR.S. § 45-
555(E)(1) or replaced, which provides another basis on which Prescott’s argument fails for that
wméf

" Reason for modification: The substituted language adds a statutory citation.

15.  Modification: Conclusion of Law No. 87 is modified by adding the following
sentences at the end: “Additionally, the JGA between Prescott and Prescott Valley entitles
Prescott Valley to 45.9% of any groundwater imported by Prescott from the Big Chino Sub-basin
during a vear, after subtracting the amount of water delivered to the Tribe during the year.
Consequently, in order for Prescott to :recei*}e its full share of the water, it must import the entire

volume allowed under AR.S. § 45-555(?51), This means that the entire volume must be

recognized in Prescott’s DAWS in order o ensure that Prescott’s share of the water is

‘taken into account by other assured and adequate water supply applicants. Including

Prescott Valley’s shaalg of the water in Prescott’s DAWS does not mean that the water is
considered an AWS for new subdivisions within Prescott Valley. The draft Decision and Order
expressly provides that inclusion of the water in Prescott’s DAWS does not fulfill any
requirement for a new subdivision in Prescott Valley to obtain a certificate of AWS or a
commitment of service from a designated provider, Any entity wishing to use the water to

demonstrate an AWS in Prescott Valley must apply to ADWR for a certificate of AWS or DAWS
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and demonstrate that the water satisfies all of the applicable AWS requirements. For all of these
reasons, ADWR did not err in including Prescott Valley’s share of the water in the draft Decision

and Order.”

Reason for modification: The added sentences provide further support for

concluding that ADWR did not err in including the water to be used by Prescott Valley in the
draft Decision and Order.

16.  Modification: The last sentence in Conclusion of Law No. 89 is modified to read
as follows: “This determination was correct.”

Reason for modification: The Director does not agree with the ALJ’s conclusion

that ADWR’s determination regarding the 500 AFY for the Yavapai-Prescott Indian tribe’s
allocation was incorrect.
17. Modification: Conclusion of Law No. 90 is deleted,

Reason for modification: The Director does not agree with this conclusion of law.

HL.  Additiopal Comments
The ALJY’s Findings of Fact include the following findings:

35.  Reports show that ADWR’s Director, Herb Guenther, has publically
expressed concerns about the long-term effects of Prescott’s proposed pumping from the
Big Chino. See e.g., Exhibits ADWR 78N and ADWR 78L.

36.  Ms. Fabritz-Whitney was aware of these reports about Director Guenther’s
opinion and she testified that she had heard Director Guenther say that he does not believe
that pumping from the Big Chino is a long-term solution for Prescott.

The Director would like to clarify that any statements made by him regarding the long-

term effects of Prescott’s pumping from the Big Chino sub-basin or his belief as to whether

pumping from the Big Chino sub-basin is a long-term solution for Prescott did not relate to the
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validity of Prescott’s Application and do not have a bearing on whether the Application should be
granted. The Director has concluded that Prescott has the right to import 8,067.4 acre-feet per
year of groundwater from the Big Chino sub-basin pursuant to A.R.8. § 45-555(F), and that
Prescott has demonstrated through the administrative hearing process that this volume of
groundwater meets the applicable criteria for an assured water supply and should be added to

Prescott’s designation of assured water supply under the conditions set forth in the draft Decision

and Order.
IT IS HEREBY ORDERED:
i. That the ALJ’s recommended Findings of Facts and Conclusions of Law, with the

modifications described in Section II above, are accepted as the Director’s Findings of Fact and
Conclusions of Law.

2. That the draft Decision and Order shall be modified to include the changes shown
in the Stipulation, but the draft Decision and Order is affirmed in all other respects.

3. That, subject to the rehearing and review provisions in A.R.S. § 41-1092.09,
the Director shall sign and issue a Decision and Order modifying Prescott’s designation of

assured water supply in the form set forth in Attachment 2 hereto.

DATED this zﬁﬁ;day of November, 2009.

Herbert R, Guenther, Director
Arizona Departrnent of Water Resources

Electronically filed and served via
https://portal.azoah.com/oedf
this 2 4% day of November, 2009

223




10

11

12

- 13

14

15

16

17

18

19

20

21

22

23

24

235

Copy of the foregoing Decision and Order of the Director sent by
first-class mail this 20™ day of November, 2009, to:

The Honorable Thomas Shedden
Administrative Law Judge

Office of Administrative Hearings
1400 W. Washington St., Suite 101
Phoenix, AZ 85007

Michael J. Pearce

Maguire & Pearce, PLLC

2999 N. 44" Street, Suite 630
Phoenix, AZ 85018-0001
Counsel for the City of Prescott

John B. Weldon, Jr.

Lisa M. McKnight

Salmon, Lewis & Weldon, PLC

2850 E. Camelback Road, Suite 200

Phoenix, AZ 85016

Counsels for Gary Beverly, Tom Atkins, and Anthony J. Krzysik

Timothy M. Hogan

Joy Herr-Cardillo

Arizona Center for Law in the Public Interest

2205 E. Speedway Blvd.

Tucson, AZ 85701-1915

Counsels for Center for Biological Diversity; Sierra Club-Grand
Canyon Chapter, Doris Cellarius; Audrey Clark; Edith A. Dillon;
Thomas L. Fleischner; Santiago F. Galvis, Leslie K. Hoy,
Harry M. Hollack; Charles A. Johnson; Jo Ann Johnson;
Joanne Oellers; Chris Rigby

Copy of the foregoing Decision and Order of the Director
hand-delivered this 20™ day of November, 2009, to:

Janet L.. Ronald
Arizona Department of Water Resources
Legal Division

3550 N. Central Avenue, 4™ Floor
Phoenix, AZ 85012-2105
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FINDINGS OF FACT

PROCEDURAL BACKGROUND
1. On January 2, 2009, ADWR issued a Notice of Hearing setting this matter for
hearing by the Office of Administrative Hearings (“OAH”}, an independent state agency.
2. The matter involves appeals of ADWR'’s November 12, 2008 Draft Decision and
Order that modifies the City of Prescott’s designation of assured water supply. See
Exhibits ADWR 132 {Decision Letter) and 132A (Draft Decision and Order).
3. The Notice of Hearing provided that there were “over 25 issues on appeal,
which can be grouped generally into ... 10 categories....” The Notice then provided 10
issue statements that were intended to encompass all issues on appeal:

issue 1 — Whether the water proposed to be imported into the Prescott

Active Management Area pursuant to A.R.S. § 45-555(E) will be

physically, legally and continuously available for 100 years;

Issue 2 —~ Whether the proposed transportation of water by the City of

Prescotlt complies with the requirements of A.R.S. § 45-555(E);

issue 3 — Whether the City of Prescott demonstrated the financial

capability to construct the water facilities required to transport water

pursuant to A.R.S. § 45-655(E);

Issue 4 — Whether the Decision and Order properly calculates the

quantity of water proposed to be transported pursuant to AR.S. § 45-

555(E) for assured water supply purposes;

Issue 5 — Whether the Decision and Order properly calculates

projected effluent long-term storage credits;

Issue 6 — Whether the Decision and Order properly recites the City of

Prescott’s contractual obligation to deliver water to the Chino Valley

irrigation District ["CVID™};

Issue 7 —~ Whether the Decision and Order should be clarified regarding

the recovery of surface water;

Issue 8 — Whether the Decision and Order should be bifurcated,;
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Issue 9 — Whether the Decision and Order is required to consider the
purported impacts on the Verde River by the proposed transportation of
‘water pursuant to A.R.S. § 45-655(E); and

Issue 10 — Whether the Decision and Order is required to consider the
constitutionality of A.R.S. § 45-855(k).

4. The hearing was conducted in Prescott, Arizona and held on February 9, 10 and
11, April 13, 14 and 15, and June 15 and 16, 2009.
5. in addition to ADWR and Appellant Prescott, 16 other Appellants participated in

the hearing. These 16 Appellants presented their cases as fwo groups commonly
referred to as: (1) the “CBD Appellants” or “the Center;”* and (2) the “Beverly
Appellants” or the “BAK /1‘«;3peilatats,”2 The CBD Appeliants joined in all the Beverly
Appellants’ arguments and made several additional arguments of their own.
Collectively, these two groups are referred to as the “Appeliants.”

8. During the hearing, ADWR agreed to changes proposed by Prescott that
resolve Issue 5. Prescott withdrew its appeals concerning Issues 7 and 8.

7. in August, Prescott and ADWR filed a stipulation resolving Issue 6. See
“Arizona Department of Water Resources and City of Prescott Stipulation on Prescott

Issues Concerning Effluent and CVID Obligations” filed August 14, 2009 (with redline

version of Draft Decision and Order). None of the other Appellants filed any objection to
the redlined Draft Decision and Order.

8. In an Order dated January 29, 2009, the ALJ granted ADWR's “Motion {o
Dismiss Constitutional Issues Raised by Appellants.” Consequently, no evidence was
iaken on issue 10 regarding the constitutionality of A.R.S. § 45-555(E).

9, issues 1, 2, 3, 4, and 9 are all related o Prescoll's request to amend its assured
water supply designation by adding groundwater to be imported from the Big Chino
Sub-basin,

PRESCOTT'S APPLICATION

! Appéllants Center for Biological Diversity, Sierra Club-Grand Canyon Chapter, Doris Cellarius, Audrey Clark,
Edith A, Dillon, Thomas L. Fleischner, Santiago F. Galvis, Leslic K. Hoy, Harrv M. Hollack, Charles A. Johnson, Jo
Azm Johnson, Joanne Qellers, and Chris Rigby
? Appellants Gary Beverly, Tom Atkins, and Anthony J. Krzysik
2
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10. Prescott is located in an Active Managemant Area ("AMA™). —G@nsequeﬁﬂy—

subdivide-land-for-development Persons proposing to offer subdivided land for sale or
lease within an AMA must either demonstrate to ADWR that there is a 100-year
assured water supply (fAWS™) for the subdivision or obtain a commitment of water
service from a city, town or private water company designated as having an AWS by
ADWR. See A.R.S. § 45-576(A).

1. Prescott is-eligible-for entitied to a Designation of AWS ("DAWS M e-shew if it
demonstrates that it has a 100-year AWS~8es under the rules adopted by ADWR
pursuant to A.R.S. § 45-578.

12.  Prescotit has a DAWS that was last modified in 2005 (the 2005 DAWS"). See
Exhibit ADWR 145. The 2005 DAWS designates Prescott as having an assured water
supply through 2014.

13. On October-44 12, 2007, Prescott filed the current application for modification of
its DAWS (“Application”). Prescott requested that its DAWS be amended by: (1) adding
groundwater to be imported from the Big Chino Sub-basin pursuant to A.R.S. § 45-
555(E); and (2) increasing the amount of effluent, During its review of the Application,
ADWR requested additional information that was provided by Prescoit. See Exhibits
ADWR 1 (Application cover letter), ADWR 2 (Application), ADWR 2A through ADWR
2M (attachments); see aiso Exhibits ADWR 3 through ADWR 172 (the remainder of
ADWR’s administrative record).

14.  Under AR.S. § 45-5556(E), Prescott is authorized to withdraw and transporta-
maxirmum-of up 1o 14,000 AFY of groundwater from the Big Chino Sub-basin to the
Prescott AMA if the groundwater is withdrawn and transported for the purposes set forth
in the statute.*

R-5-§-45-855(E ) Prescott owns land, commonly referred {0 as
the Big Chino Water Ranch, in the Big Chino Valley. Prescott has started building the
infrastructure required to pump groundwater from the Big Chino Water Ranch and
transport it through a pipsline fo its service area.

* The exhibits contain numerous maps and diagrams. See e.g., Fxhibit ADWR 133 at pp. 12 - 27 (maps and
diagrams).
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15. In its Application, Prescott requested that-0;676-7 9 570.7° AFY of Big Chino
groundwater be added to its DAWS. During the hearing, Prescott-withdrew-part-of-its-
request-and-now-requests modified the amount {0 9,451.7 AFY by withdrawing its
request for 124 AFY of groundwater to replace effiuent generated by the Tribe and by
increasing its request for water delivered to the Tribe pursuant to its Water Service
Agreement from 226 AFY to 231 AFY. Appellants assert that Prescott is likely not
entitied to any Big Chino groundwater and, at most, Prescott is entitled to-2,400-26_
2.300.74-AFY.

16. in 2004, Prescott entered an interguvemmehtal agreement ("IGA”) with the

Town of Prescott Valley under which: Prescott Valley will pay for 45.9% of the project
and will receive the same percentage ofwater groundwater imported by Prescott from

the Big Chino Sub-basin each year after the amount of water delivered by Prescott o
the Tribe is subtracted. The Draft Decision and Order shows that beginning in 2027,
Prescott Valley will receive 3,597 AFY.

17. Prescott Valley is not within Prescott’s service area. The Draft Decision and

Order shows that the water for Prescott Valley is a projected demand for Prescott,
which means that Prescott cannot use this 3,597 AFY for its own growth. Befors_
developers within Prescott Valley will be allowed to subdivide using this water - they
must apply for and receive-its_ their own AWS approval.

18, Prescott’'s Application is the first one that ADWR has received in which the
applicant is requesting approval for water from outside an AMA fo be transported into
an AMA.

ADWR's PROCESSING OF THE APPLICATION

* An acre foot is 43,560 cubic feet, which is the volume of water that would cover 1 acre to the depth of 1 foot and is
approximately 325,851 gallons,

* The Application-shows- states that Presceﬁ i3 r&questmg 957 ﬁéﬁ acre fmt over 18{3 years or 9.570.6 AFY. See
Exhibits ADWR 2 and ADWR 2D -But Prescctt-made -6 e-reguests-that-tof AEY. However, the
Application refers to a letter from Prescott’s mavor t{} thf: Dlrectﬁr of AI}WR dazed Cietebﬁr 12, 2007, which states
that Prescott is currently entitled to import a total of 95707 AFY from the Big Chino Sub-basin. An attachment to
the letter shows that this toial was caloulated by adding together six separate volumes that Prescott claimed it was
entitied 1o import under ARS8, § 45-535(E). See Exhibit ADWR 213 Letter from Mavor Rowle Simmons to Herb

| Guenther, dated October 12, 2007,

4
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19. As required by statute, ADWR provided public notice that the Application was
pending and provided the residents of the Prescott AMA an opportunity to object to the
Application.

20. ADWR received 52 Objections, of which 42 were determined to be from
residents of the Prescott AMA. Based on A.R.S. § 45-578(B), ADWR did not consider
the substance of Objections filed by non-residents; however, many of the Objections
from non-residents were duplicative of valid Objections.

21.  ADWR provided the Objections to Prescott and Prescott filed Responses. See
Exhibit ADWR 105 (Prescott’s Response to Objections) and at-p-—2% Attachment B
(table summarizing the Objections).

22. ADWR determined that Prescott met all the requirements for an AWS and
issued the Decision Letter and the Draft Decision and Order. ADWR did not, however,
approve the entire volume of water for which Prescott requested an amended DAWS.
ADWR's Assistant Director of Water Management, Ms. Sandy Fabritz-Whitney, signed
the Decision Letter on behalf of ADWR.

23. The Decision Letter provides ADWR's responses to the valid Objections. The
Draft Decision and Order will remain a Draft until all appeals of the Decision and Order
are final.

24, in the Draft Decision and Order, ADWR designated Presxi:ett as having an AWS
of 16,161.08 AFY through 2021,% which does not include any groundwater imported
from the Big Chino. See Exhibit ADWR 132A atp. 7.

25, In the Draft Decision and Order, ADWR designated Prescott as having an AWS
of 24,496.06 AFY’ through 2027, which includes 8,067.4 AFY of groundwater from the
Big Chino. See Exhibit ADWR132A at pp. 5 and 8, and at Attachment C.

26. The Draft Decision and Order conditions the approval of the 8,067.4 AFY of Big
Chino groundwater on a requirement that, on or before December 31, 2019, Prescott
submit to ADWR an approval of construction ("AOC”) for the pipeline required to
fransport the water. The Arizona Department of Environmental Quality (“ADEQ") is
;‘esmhsib!e for issuing the AOC. See Exhibit ADWR132A at p. 6.

® Based on the stipulation between Prescott and ADWR, this is changed 10 16,507.44 AFY in 2023,

5
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27. Ms. Fabritz-Whitney's opinion is that ADWR followed the rules in processing
Prescott’s Application and that the Application met the applicable law and rules, both
literally and in spirit. Ms. Fabritz-Whitney testified that she was required to sign the
Decision Letter because Prescott meets the applicable requirements.

28. Ms. Fabritz-Whitney relied on the advice and opinions of people from ADWR's
legal and hydrology divisions and the Office of Assured Water Supply.® With respect to
the hydrology, Ms. Fabritz-Whitney relied exclusively on the hydrology division and
testified that she does not have the expertise 1o make any independent findings related
to hydrology.

29, Mr. Frank Corkhill, ADWR's Chief Hydrologist, testified as to the hydrology
division’s conclusion that Prescott demonstrated that it meets the required physical
availability demonstration. See A.A.C R12-15-7186.

THE 2006 REVISION OF THE AWS RULES

30. The AWS rules were adopted in 1995 and were revised in a process that began
in 2005 and ended in 2006. Over the course of 18 months ADWR held public mestings
and it received and responded to written comments from the regulated community. Ms.
Fabritz-Whitney testified that no one was excluded from this process.

31. The Governor's Regulatory Review Council approved the changes to the AWS
rules,

32. The rules were revised in an effort to increase efficiency and 1o make the rules

easier to read. Ms. Fabritz-Whitney's opinion is that there were no substantive changes
made to the AWS rules in 2005-06.

33. During the 2005-06 rule-making process, no stakeholder raised the issue of
climate change or asked ADWR to change the rules o add a requirement that climate
change be considered as part of the AWS process,

7 Based on the stipulation between Prescott and ADWR, this is changed to 24,574 .84 AFY.
® ADWR asserts that attorney-client privilege exists for any legal conclusions not expressed in the Decision Letter or
Draft Decision and Order.
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DIRECTOR GUENTHER’S REPORTED CONCERNS

35, Reporis show that ADWR’s Director, Herb Guenther, has publically expressed
concems about the long-term effects of Prescott’s proposed pumping from the Big
Chino. See e.g., Exhibits ADWR 78N and ADWR 78L. |

38. Ms. Fabritz-Whitney was aware of these reports about Director Guenther's
opinion and she testified that she had heard Director Guenther say that he does not
believe that pumping from the Big Chino is a long-term solution for Prescott.

37. Ms. Fabritz-Whitney did not consider Director Guenther's opinions during her
review of the Application because her job duties require that her decision be based on
the laws and rules.

38. Aspart of ADWR's process for the hearing in this matter, a “wall” was put in
place, with Director Guenther and staff on one side, and Ms. Fabritz-Whitney and the
staff members who are working on the hearing on the other side. Ms. Fabritz-Whitney's
recollection was that the wall went up the day she signed the Decision Letter.

OTHER WORK ON THE BIG CHINO BY ADWR

39. As part of ADWR's work independent of Prescott’'s Application, ADWR staff -
members have had discussions about Yavapai County and the Big Chino area. Exhibit
BAK 684 is a memorandum dated April 16, 2008 that summarizes some of ADWR's
opinions about the Big Chino based on discussions within ADWR.®

40. The memoranciurﬁ provided several options for dealing with water issues in the
region; creation of an AMA in the Big Chino was the recommended option.

41. Ms. Fabritz-Whitney testified that if a Big Chino AMA is created, Prescott’s rights
to pump from the Big Chino Sub-basin will be factored in. Consequently, if a Big Chino
AMA is created after the Draft Decision and Order became final, the new AMA would
not affect Prescoit’'s amended DAWS.

42.  Ms. Fabritz-Whitney believed that ADWR had other mestings related to the Big
Chino and may have produced other documents about issues in the region. Work
stopped because ADWR’s workioad did not allow for further consideration of the

“ BAK 684’s author appears to be unknown and the author’s name is not on the record in the instant matter, There
does not appear 1o be any dispute that the memo represents the opinions of ADWR’s staff.
7
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matter, in part because resources had 1o be devoted to the Application and the related
hearing process.

43. The “wall” prohibits Ms. Fabritz-Whitney and Mr. Corkhill from discussing the
issues with Director Guenther, which also limited ADWR's ability to further consider the
matter,

THE BIG CHINO SUB-BASIN

44, The Big Chino Sub-basin is in the Verde River watershed, which is itseif a part
of the Gila River watershed. The Gila River General Stream Adjudication ("GSA”"), which
is pending in superior court, is a proceeding under which the nature, extent, and relative
priority of surface-water rights and federal-reserved-water rights in the watershed will be
determined.

45, The Big Chino Sub-basin is about 35 miles north of Prescott and is made up of
Williamson Valley and Big Chino Valley. It is about 20 miles from the southem end of
the Big Chino Water Ranch fo the Verde River Springs that are considered to be the
headwaters of the Verde River.

48.  The Big Chino Water Ranch is adjacent to the Big Chino Wash, which runs
through the Big Chino Valley. The groundwater table is below the Wash's bottom at all
locations, meaning that the Big Chino Wash is ephemeral. Ephemeral washes and
streams fiow only in response to precipitation.

47. Prescott's consuitant, Southwest Ground-water Consultants (“Southwest™),
under the direction of William Greenslade, P.E., R.G., prepared a report entitled
“Hydrology Report, Big Chino Water Ranch” that includes information related to a
groundwater model prepared by Southwest, Southwest prepared two supplements fo
that report in response to ADWR’s requests for more information and changes to
Southwest's groundwater model. All three were submitted o ADWR in support of the
Application, and are referred to collectively as “Southwest’s Report’.

48. Southwest considers the aquifer as consisting of 3 paris: the upper Big Chino,
the Williamson Valley, and a southern area near the Town of Paulden.

' At various times these were referred to as the Verde River Springs, the headwater Springs, the Verde River
headwater Springs, the Upper Verde River Springs, the Big Chino Springs, or just the Springs. There is different set

of springs, Del Rio Springs that was also the subject of some testimony.
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49.  The upper Big Chino-greundwater-basin_Sub-basin is a graben (i.e., a down

fauit); on the east is Big Chino fault and on the west is an unnamed fault. The-basin it is

filled with alluvium and volcanics, and the' boftom is limestone or carbonate.

50.  There are 5 major lithologic units in the aquifer beneath the Big Chino Water

Ranch area: (1) clay and sandy clay; (2) moderately cemented sand; (3) basalt, breccia
and aggiomerate; (4) alluvium; and L)_carbonate (surmised). The upper alluvium and

upper basalt
maijor aquiferin-#

portions-of-the-Big-Chine-Aquifer are considered by Southwest to be the
i : asin_beneath the Big Chino Water Ranch.

51. Based on pumping tests in the upper Big Chino Aquifer, Southwest aestimates
that the transmissivity is between 6,500 and 345,000 galions per day per foot.

Groundwater levels across much of the Big Chino Valley are currently greater than 50

feet bgs. However, there are areas along the Big Chino Wash and Williamson Valley
Wash where groundwater is within 20 feet of land surface. The depth to water beneath
the Big Chino Water Ranch ranges from about 20 feet bgs near the Big Chino Wash to
125 feet bgs near the western edge of the proposed well field. The basin is deepest

under the eastern halif of the sub-basin and adjacent to the Big Chino Fault, reaching
over 2.000 feet in thickness.

53. Bill Greenslade testified that Tthe static water level in borings that Southwest
drilled in the area of the proposed Big Chino Water Ranch-is well field averaged about
4,508 feet above mean sea level; the Verde River Springs are at about 4,230 feet
above mean sea level.

54, Southwest calculated that there is about 6.8 million acre feet ("MAF”) of
groundwater in the upper Big Chino Aquifer. Although Southwest did not do any
calculations on the rest of the Big Chino Sub-basin, Mr. Greenslade estimated that
there is about 13.6 MAF in the rest of the Sub-basin.

55. South of the Big Chino Water Ranch {near the southern boundary of

Southwest's model) there is an area sometimes referred {0 as “the narrows” that causes

9
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a restriction in groundwater flow. The narrows is formed in part by a fine-grained playa
that has low permeability, meaning that water flows through it slowly. The playa extends
from about 100 feet bgs to about 1,500 to 1,700 feet bgs. There is a groundwater
mound at the narrows that extends back to the Big Chino Water Ranch. See Exhibit
Prescott 509 at pp. 4 - 5. |

586. Southwest's Report shows that most of the groundwater from the upper Big
Chino Sub-basin must either move southwestward in the basin fill {around the playa) or
move down into the limestone beneath the playa.

57. Exhibit ADWR 133 at Figure 7 is a groundwater elevation contour map;

groundwater flow is perpendicular to the contour lines.

58. Since about 1940, between 500 and 2,500 acres of land near the Big Chino
Water Ranch have been irrigated. Mr. John Munderloh, Prescott’s witness, estimated
that there were about 6,500 AFY pumped to supply this zmgated fand.

1.258 acres of historically irrigated lands within the Big Chino Water Ranch (1,161
acres owned by Prescott and 95 acres of State leased land), and that about 2,377 AFY
was pumped to irrigate these lands between 2000 and 2003. Prescott plans to cease
irrigation of these lands, which will therefore eliminate an average of about 2,377 AFY
of recent agricultural pumping within the Big Chino Water Ranch. Some of the water
pumped for agriculture would have recharged to the basin, whereas none of the water

transported to Prescott will.

THE VERDE RIVER

60. The Verde River Springs are a series of 3 or 4 springs within about a mile of
each other, located about 2 to 3 river-miles downstream from Sullivan Lake. Sullivan
L.ake Dam is river-mile 0.

61. Perennial flow in the Verde Riverstads-about-where Granite Cres
mem begins about 0.1 mile below the Granite Creek confluence
0.1 mile upstream of the first Verde River Springs.

3
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62. There is no gage at the Verde River Springs, so flow rates must be estimated. A
United States Geologic Survey (“USGS”) report by Ms. Laurie Wirt estimated the flow to
be about 20 cubic feet per second (“cfs”). See Exhibit BAK 336 (Wirt 2000).

63.  The first gage on the Verde River is the Paulden gage, located at the divide
between the Big Chino Sub-basin and the Verde River Watershed Sub-basin.' See
Exhibit ADWR 133 at p. 17 (figure showing gage locations). The Paulden gage is at
river-mile 10.

64. Basefliow in the Verde River increases moving downstream from the Verde
River Springs. The average baseflow at the Pauiden gage is about 17,900 AFY, at the
Camp Verde gage it is about 144,000 AFY, and at Tangle Creek it is estimated at about
188,000 AFY. Sources of the increased baseflow between the first two gages include:
the springs at Mormon Pocket and Sycamore Creek; under flow to river; Oak Creek;
Wet Beaver Creek; and Clear Creek. |

65. Southwest’'s Report shows that the baseflow at the Verde River Springs includes
water from the Big Chino Sub-basin, the Little Chino Aquifer, and the carbonate or
limestone aquifers. Other reports show that there is also inflow from the Big Black
Mesa.

66. There is strong agreement among the experts that groundwater from the Big
Chino Sub-basin discharges to the Verde River Springs. Estimates-are-thatfrom-56-10-
86% of the percentage of the Verde River Springs-erigirates-in_originating from the Big
Chino Sub-basin-with rangs from something more than 50% fo a figure of 80 to 86%-

Y The Paulden gage is pot located near the town of Paulden.
1z Twe LISGS Open File Reports (“OFR™) prepared by Ms, Wirt {with various other authors) appear to be the
primary basis for the 80 to 86% figure. See Exhibits BAK 336 (Wirt 2000 USGS OFR 99-0378) and BAK 360 (Wit
2005 USG OFR 2004-1411),
In OFR 2004-1411, Ms. Wirt used an fnverse-chemistry model to estimate the percentage of the Verde
River Spring flow that comes from various aquifers. Mr. Ed McGavock, Prescott’s witness, provided persoasive,
unrebutied testimony that Ms, Wirt’s model has several flaws, including using samples that had anomalously high
values of silicon and sampling only one of the Verde River Springs, Mr. McGavock also oriticized the model
because the value for the contribution from Little Chino Sub-basin was assigned, not calculated. In Mr. McGavock’s
opinion, this flaw is compounded by the fact that the L;tﬂe Chma Sub-hasm is sﬂmfm nch Despate Mr. Mc(}avesk’
CﬂnCiSﬂlﬁGfMS Wm’smodei '.::_ﬂ..v.w that-abeut-508-athe flow-ab-the rde-River-apRnes-amid-eome-B the
H b-basin believes that more than 50% of the ﬁaw at ihe Verde Rwer St) Tings COmes ﬁ‘em ihe Big Ciune
ub basm, thougg he testified that in his opinion. nobedy knows the actual mamber,
"
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THE YAVAPAI-PRESCOTT INDIAN TRIBE SETTLEMENT

67. in 1994, Prescott, the Yavapai-Prescoft Indian Tribe (the “Tribe”), the State of
Arizona, the United States, and CVID entered into the Yavapai-Prescott Indian Tribe
Water Rights Settlement Agreement that was subsequently approved through federal
legislation. See Exhibits Prescott 502 (the “Settlement Agreement”) and Prescott 504
(the federal legisiation). Prescott and the Tribe also entered a related Water Services
Agreement. See Exhibit Prescott 503.

68. Under these agreements: (1) Prescott agreed to provide the Tribe water in
perpetuity with no upper limit on the volume; (2) Prescott agreed to provide the Tribe
with first priority to 550 AFY (i.e., this 550 AFY is senior to Prescott's own uses); (3)
Prescott agreed 1o treat and return the Tribe’s effluent; and (4) Prescott acknowledged
that the Tribe also has-a-4 Y. - ek the right to annually divert
and use Granite Creek surface water in an amount calculated by adding 50% of the
flow until the Tribe has diverted 550 AFY plus an additional 10% of the portion of the
flow that exceeds 1,100 AFY, up to a total maximum of 1.000 AFY.

69. As security for its performance under the Water Services Agreement, Prescott
agreed to hold in trust 3,169 acre feet of Type 2 Grandfathered Groundwater Rights. If
Prescott breaches certain of its obligations to the Tribe, at the Tribe's option, the Type 2
rights must be conveyed to the Tribe. See Exhibit Prescott 503 at pp. 30 - 31.

70. Prescott now provides the Tribe with 226 AFY, but that is expected to rise to 231
AFY by 2027. Prescott treats the Tribe's effluent, but the Tribe is not exercising iis right

37

to have the treated effluent returned to it.

71.  As part of the Settlement Agreement and related federal legislation, Prescott
and the Tribe sold their CAP allocations of 7,127 AFY and 500 AFY, respectively, to the
City of Scotisdale.

72.  The Sstilement Agreement and federal legislation limit the Tribe's use of the
money it received from the sale of its CAP allocation to defraying costs associated with

Mr. McGavock testified as to his belief that Ms. Wirt used data selectively to reach a desired outcome. Ms.
Wirt bas passed away and is unable to defend her integrity. Mr. Hjalmar Hjalmarson, who worked with Ms. Wirt,
testified as to his opinion that Ms. Wirt would not engage in such behavior. The ALJ makes no findings as to why the
model may have deficiencies, and concludes only that Mr, McGavock has raised a valid issue related to the
reliability of the model.
12
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the Water Services Agreement or to developing water related infrastructure on the
Reservation.

73. The Settlement Agreement and federal legislation provide that Prescott's CAP-
replacement water cannot be inconsistent with the Prescott AMA goails or the
preservation of the riparian habitat, biota and flows of the Verde River.

74, Prescott received about $3.4 million from the sale of its CAP water (after
expenses, operations and maintenance were deducted). The Settlement Agreement
and federal legislation limit Prescott’s use of this $3.4 million to defraying expenses
associated with the investigation, acquisition, or development of alternate sources of
water to replace the relinquished CAP water.

75.  This $3.4 million was administered by the Federal Bureau of Reclamation, the
State, and by Prescott. In 2008 the Bureau of Reclamation conducted an audit and
determined that the money had been properly spent.

PRESCOTT'S PURCHASE FROM THE CVID

786. Prescott paid CVID about $21 million to purchase Watson Lake, Willow Lake,
and surface water rights from Granite Creek. See Exhibit 505 (the IGA).

77.  Watson Lake and Willow Lake have a combined maximum storage of 10,580
acre feet. The maximum allowable surface water diversion from Granite Creek is
4,826.26 AFY.

78. In conjunction with Prescott’'s 2005 DAWS, ADWR determined that the median
flow of Granite Creek is 2,034 AFY. ADWR determined that the Tribe was entitled to
643 AFY of the flow, which leaves Prescott with 1,391 AFY that ADWR included in the
2005 DAWS.

79. While processing the Application, ADWR requested that Prescott provide more
information about how the $3.4 million from the sale of its CAP water was spent.

80. Prescott deposited the $3.4 million into its existing alternative water fund, which
is a sub-fund of its water enterprise fund. The primary source of revenue for the
alternative water fund is a monthly fee on Prescoit’'s water customers.

81. Money from the alternative water fund was used o make the purchase from
CVID. Mr. Mark Woodfill, Prescotit's chief financial officer, testified that Prescoitt did not

13
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determine the original source of money when expenditures were made from the

alternative water fund because all the money in that fund was being used for the same
purpose.

showing how the CAP subcontract proceeds plus accrued interest were spent by

Prescott, Prescott used the conservative "first out” method under which Prescott

assumed that the CAP subcontract proceeds plus interest were the first out of the

alternative water fund once they became available to Prescott. See Exhibits ADWR 10
and ADWR 24. Mark Woodfill, Prescotf’s Finance Director, calculated that the total
amount of CAP subconiract proceeds plus interest available to Prescott was
$4.360.481.69 ($3.394,390.00 in proceeds and $966.091 .89 in interest). See Exhibit

ADWR 27,

accounting method, Mr. Woodfill determined that out of the $4.360,481.69 available to
Prescott from the CAP subcontract proceeds, including interest, $3.632.820.83 was
spent by Prescott on the CVID purchase. Prescott then determined that 17.35% of the
total CVID purchase price ($20,933.059.95) can be attributed to the CAP subcontract
proceeds. Prescott calculated this percentage as follows: $3.632,920.83 +
$20.933,058.95 = 17.35%. See Exhibit ADWR 27.

COMPLIANCE WITH A.R.S. § 45-555(E)

84. | Arizona law generally pro?ubuts groundwater that is withdrawn from outside an
AMA to be transported into an AMA. See A.R.S. § 45-551.

85. This prohibition does not apply to the withdrawal and transportation by Prescott,

or the United States in cooperation with Prescott, of up o 14,000 AFY of groundwater
from the Big Chino Sub-basin if the groundwater is withdrawn and transported sither:
(1) in exchange for or replacement or substitution of supplies of water from the CAP

14
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allocated to Indian tribes, cities, towns or private water companies in the Prescott AMA_
or in the Verde river groundwater basin; or (2) for the purpose of directly or indirectly
facilitating the settlement of the water rights claims of the Tribe_and the Camp Verde
Yavapai-Apache Indian community. See AR.S. § 45-555(E).

86. Based on A.R.S. § 45-555(E), Prescott's Application requested that-8;675-7.
9,570.7 AFY of groundwater to be imported from the Big Chino Sub-basin be added to
its DAWS,

' 87.  Under subsection {E)1) Prescott requested:

a. 7,127 AFY - 1o replace the CAP allocation it soid to Scottsdale; and
b. 500 AFY - to replace the CAP allocation the Tribe sold to Scoftsdale.
88. Under subsection (E)2), Prescott requested:

a. 950.7 AFY — to replace Prescott's Type 2 water rights that Prescott
pledged as security to the Tribe;

b, 234228 AFY — the volume of water that Prescott_ currently delivers fo the
Tribe pursuant to its Water Service Agreement. The volume of water
requested by Prescott for this item was later increased io 231 AFY based
on the volume Prescoft anticipates it will-be delivered to the Tribe in 2027;

¢. 643 AFY — the volume of the Tribe’s right to surface water flow from
Granite Creek; and

d. 124 AFY - the volume of effluent produced by the current delivery of 226
AFY to the Tribe. Prescott has now withdrawn its request for this 124 AFY.

Prescott asserts that the CAP water also qualifies under this subsection (E)}(2) because
the CAP relinquishments were part of the Settlement Agreement.
89. In its Draft Decision and Order, ADWR determined that Prescott is allowed to
import 6,885.7 AFY under subsection (E)}(1) and 1,181.7 AFY under subsection (E)2).
See Exhibits ADWR 132 and 132A at Attachment C.
80.  Appellants assert that Prescott is likely entitled to no replacement water and, at
most, Prescott it is entitied only to 2,300.74 AFY.
AR.S. § 45-555(E)(1) CAP Water |
Prescott's CAP Allocation — 7,127 AFY

15
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91. ADWR determined that Prescott is entitled {o transport groundwater from the
Big Chiﬁa Sub-basin 1o replace its CAP allocation only to the extent that Prescott has
not already replaced that CAP water.

92. ADWR considers only water that Prescott can use for AWS purposes io be
replacement water because 100% of the CAP water would have met the AWS
requirements.

93. In the 2005 DAWS, ADWR determined that 1,391 AFY of the Granite Creek
water met the AWS requirements.

94.  Because the CAP-sale proceeds purchased only 17.35% of the Granite Creek
watei', ADWR determined that Prescott replaced 241.3 AFY of its CAP aliocation with
Granite Creek surface water (17.35% of 1,391).

85. Deducting 241.3 AFY from 7,127 AFY leaves 6,885.7 AFY, which is the volume
of groundwater that ADWR found Prescott is allowed to import under subsection (EX1)
as a replacement for its CAP allocation.

g96. Prescotit agrees that, under ADWR's method, the $3.4 million did pay for
17.35% of the CVID purchase. But Prescott argues that, as a matter of law, there are
no exclusions or offsets in A.R.S. § 45-555(E)1) and the water it bought from CVID
should not count as replacement water.

97. Prescott presents no accounting method to show how the $3.4 million was
spent. There is no substantial evidence showing that the $3.4 million was actually used
to pay for anything other than CAP replacement water.

98. Mr. Craig Sommers is the president of ERO Resources and is an economist,
scientist and consultant in land, water and environmental issues.

99, On behalf of the Beverly Appellants, Mr. Sommers testified as to his opinion that
all the water Prescott bought from CVID should count as replacement water because
Prescott used money from the CAP sale in that purchase.

100. Mr. Sommers is also of the opinion that the water that Prescott Valley will be
receiving is not eligible for replacement purposes. According to Mr. Sommers, because
this is water that Prescott is obligated to send to Prescott Valley under the 2004 IGA, it
is not replacing Prescolt’'s CAP water.

16
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101. A more reasonable interpretation of the facts is that Prescott is replacing its
CAP water and is providing 45.9% of that replacement water to Pres;:;ctt Valley in
exchange for Prescott Valley's financial participation in the project.

The Tribe’'s CAP Allocation — 500 AFY

102. Inits Draft Decision and Order, ADWR found that Prescott was not entitled to
replace the Tribe's 500 AFY because the statute allows replacement for the “CAP
supply of an entity listed in [subsection (E)(1)] and there is no agreement between
Prescott and the Tribe for Prescott to replace the Tribe’'s CAP allocation in the AMA.”
See Exhibit ADWR 132 at page 11.

103. Prescott asserts that under a plain reading of subsection (E)1) it is entitled to
replace any CAP allocation that has been relinquished and that ADWR’s denial is
based on a limitation that is not present in the statute.

104. Prescoflt asserts that the Tribe's 500 AFY of CAP water is now lost to the
Prescoit AMA and that Prescott undertook to send “wet” water to the Tribe in lieu of
“paper” water based on the understanding that Prescott was entitled to replace the 500
acre feet. Prescott asserts that the testimony of Mr. James Moit and Mr. Robert Ogo
supporis its position.

105. Mr. Holt is Prescoit’'s water resources manager. His testimony was limited to an
opinion that Prescott is entitled to replace the Tribe's CAP water.
106. Mr. Ogo is vice-president of the Yavapai-Prescott Indian Tribe and has been for
15 years. Mr. Ogo was the Tribe's representative during the negotiations that led o the
Settlement Agreement.
107.  Mr. Ogo testified that there was an understanding that Prescott would be able o
replace the Tribe's CAP water and that the Tribe would receive “wet” water from
Prescott o replace its “paper” CAP water. But Mr. Ogo’s testimony on this point is not
persuasive because the testimony was not sufficient to establish that there was an
understanding that Prescott would get water to replace the Tribe's CAP water, as
opposed to an understanding that the Tribe would get “wel” water.

108. Mr. Sommers’ opinion is that the Tribe's CAP water was not replaced because
the Tribe spent its sale-proceeds to build infrastructure. This opinion does not speak to
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the question of whether the statute allows Prescott to replace the Tribe’'s CAP water
now. This interpretation also adds a limitation that is not present in the statute.

109. As another basis on which it is entitied to replace the Tribe's CAP allocation,
Prescott asserts that it lost the chance 1o lease the CAP water from the Tribe. ADWR
does not agree because there was no evidence that Prescott actually intended to lease
the CAP water from the Tribe.

A.R.S. § 45-555(E)(2) Water to Facilitate Settlement of the Tribe’s Claims

Tvpe 2 Extinguishment Credits — 950.7 AFY

110. To secure its obligations under the Settlement Agreement, Prescott pledged its
3,169 AFY Type 2 rights that it now holds in trust. ADWR determined that in doing so,
Prescott lost the right to extinguishment credits that would have qualified as part of
Prescoit's DAWS,

111.  If Prescott had extinguished the Type 2 rights in 1985, Prescott would have
received 950.7 AFY for 100 years for AWS purposes. See AA.C. R12-15-726(B)(1)
and Exhibit ADWR 132A at Attachment C (formula for conversion).

112. ADWR also determined that Prescott’s pledge facilitated the Settlement
Agreement and that Prescott could import 950.7 AFY under A.R.S. § 45-555(E)2).
113.  Mr. Sommers testified that because the Type 2 rights are not extinguished,

Prescott can still use these rights.

114,  Mr. Sommers’ opinion is that Prescott should receive credit only for the actual
deliveries it makes to the Tribe and not the maximum delivery obligation.

115. Mr. Sommers’ opinion is that ADWR “double counted” this water based on his
view that during any shortage, the Type 2 water will be delivered in place of the 231
AFY. But this opinion does not account for the fact that the Type 2 rights are pledged to
secure all of Prescott’s obligations to the Tribe, which, in addition to providing the Tribe
with first priority, include providing minimum flow rates and pressures. Additionally, Mr.

Sommers’ opinion does not take into account the fact that Prescott has not vet served
Tvpe 2 water to the Tribe and # is not known whether it ever will be reagiréd to do s0.

What is known is that Prescott lost the ability fo extinguish the Type 2 right and receive

18
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950.7 AFY of extinguishment credits for use in its DAWS by pledging the Type 2 right

as security io facilitate the Seltlement Agreement.
Prescott's Water Service to the Tribe — 231 AFY
116. Under the Water Services Agreement, Prescott agreed, among other things (1)

to provide water to the Tribe in perpetuity, and (2) that the Tribe would have first priority
to 550 AFY.

117. ADWR determined that these commitments facilitated the settlement, even

though there was an existing agreement between Prescott and the Tribe.

118. The anticipated delivery obligation for 2027 is 231 AFY, which is the volume
ADWR determined mests subsection (EX2).

119. Mr. Sommers’ opinion is that there were not enough new obligations to conclude
that these delivery obligations actually did facilitate settlement, so these obligations do
not qualify under AR.S. § 45-555(E)2).

120.  Mr. Ogo testified that the Settlement Agreement provided the Tribe with
important benefits, including securing “wet” water in exchange for “paper” water and
receiving first priority to water. Mr. Ogo negotiated the settlement for the Tribe and,
consequently, his opinion carries more weight on this point than does Mr. Sommers’
opinion.

Water from Granite Creek — 643 AFY

As explained in Finding of Fact No. 78, ADWR previously determined that the median

flow of Granite Creek is 2,034 AFY, and that the Tribe is entitled 1o 643 AFY of that flow
under the terms of the Settlement Agreement. In its decision on Prescolt’'s Application,
ADWR determined that the Tribe's 643 AFY came from CVID and not Prescott.
Consequently, ADWR determined that this 643 AFY does not meet the requirements of
AR.S. § 45-555(EX2).

122. Prescott asserts that its recognition (in the Settlement Agreement) of the Tribe's
643 AFY right facilitated the settlement and does qualify for replacement under
subsection (EX2).
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CAP Water under 45-5655(E X2}
123. Prescott asserts that the CAP relinquishments facilitated the settlement and,

consequently, that the CAP relinquishments also qualify under subsection (E)(2).
CALCULATIONS FOR AWS PURPOSES

124. Inits Draft Decision and Order, ADWR determined that Prescott is entifled to
import from the Big Chino Sub-basin 8,067.4 AFY year. ADWR concluded that the
entire 8,067.4 AFY meets the assured water supply rules.

125. As the facts set forth below show, Prescott has demonstrated that this 8,067.4
AFY meets the requirements of the AWS rules.

126. Appeliants assert that the 3,597 AFY that Prescott will deliver to Prescott Valley
does not qualify under the assured water supply rules. But as discussed in the
Conclusions of Law, ADWR’s determination that this water should be included in the
Draft Decision and Order was not in error.

127. Because ADWR determined that Prescott is not entitied to import water for the
241.3 AFY of Prescott’s CAP allocation that has already been replaced, ADWR did not
include this volume in the Draft Decision and Order.

128. Because ADWR determined that Prescott is not entitled to import water based
on Tribe’s right to 6843 AFY from Granite Creek, ADWR did not include this volume in
the Draft Decision and Order. '

129. ADWR dstermined Prescott’s request to import the 500 AFY {o replace the
Tribe’s CAP allocation does not meet the AWS requirements. The evidence shows that

ADWR’s conclusion was based solely on ADWR's determination that Prescott is not

L 33 * F3 2 F: % " » £ £
s ra s aem sy g gud g esmn g o pmy grade Joim g s i g g an pgny g e s Fiaend Finim Iad IIY DL e N g s psdon 4y
. Ew e > CHOH o e kN ok A et it v st - 3

AW S requirements-Because Prescotil is not authorized 1o import the 500 AFY to replace

the Tribe's CAP allocation, this 500 AFY does not meet the AWS requirements.
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SOUTHWEST'S GROUNDWATER MODEL

131. Prescoit hired Southwest in about 2003 at which time Southwest did a study of
the CV Ranch land, which is now more commonly called Chino Grande Ranch.™

132. Southwest prepared a groundwater model of the CV Ranch using the using the
USGS's MODFLOW program. The model Southwest developed for the CV Ranch aiso
included the land on which the Big Chino Water Ranch is located. When Prescott
bought the Big Chino Water Ranch, Southwest modified the mode! to move the
pumping location fo the Big Chino Water Ranch.

133. Southwest spent about 1 year working on the model for CV Ranch and then
additional time to modify the model for use at Big Chino Water Ranch; Southwest ran
the model multiples of 10 times, but less than 100 times.

134. Soufhwest‘s objective in creating the model was 1o determine what the
maximum depth to groundwater wouid be after 100 years of pumping by Prescott at Big
Chino Water Ranch, which is required to show compliance with the physical availability
rule.

135. ‘The model area is a rectangle about 11.5 miles by 19.3 miles, with the southemn
boundary about 15 or 16 zﬁiles northwest of the Verde River Springs. See Exhibit 2J,
Figure 2-1 (map). Southwest chose the model area based on how “the basin works”
and the model's objective of demonstrating compliance with the physical availability
rule.

138. In choosing the model area, Southwest considered 3 main factors: (1) there
were significant amounts of water-level data available for the area; (2) the area was
sufficient to calculate the 100-year depth-to-groundwater because the model covers the
eni‘i?e alluvial aquifer and the model’s boundary extends beyond the proposed well-field
{6 miles to the south and 10 miles to the north); and (3} the cost and time to model a
larger area were not necessary.

137. Southwest considered a larger area, but they lacked reliable data that could be
usedtotesta s:neciel covering a larger area. Mr. Greenslade’s opinion is that there is not
enough data existing for the land between the southern boundary of Southwest's model
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and the Verde River to allow for an accurate numerical model to be constructed of that
area.

138. Southwest compiled available data and drilled three borings that were used fo
define the extent of the playa. Southwest also had borings drilied on the Big Chino
Water Ranch and, based on Prescott’s direction, installed monitoring wells down-
gradient from the proposed well field. All this information was used to define the
hydrogeologic conditions. According to Mr. Greensliade, Prescott had the monitoring
wells installed because it is concerned about what may happen in the future and has
instituted a monitoring process that involves the public and Salt River Project ("SRP”}.
139. Southwest calibrated its model to known data (e.g., water levels), which resulted
in the model showing that the groundwater recharge was about 13,363 AFY. This is
about 2,000 AFY less than Southwest had estimated in its conceptual model.

140. After the model was calibrated, Southwest used it to calculate the impact of
pumping at 17,768 AFY for 100 years. This value (17,768) is intended to represent
Prescott’s maximum aliowable pumping from the Big Chino Sub-basin, which includes
Prescott’'s maximum allowable pumping of 14,000 AFY under A.R.S. § 45-555(E) plus 3
acre feet per acre for irrigated land.

141. Southwest calculated that if 17,768 AFY was pumped from Big Chino Water
Ranch for 100 years, the maximum drawdown would yield a depth to static water of 309
feet bgs."

142. Mr. Greenslade’s opinion is that if the pumping were reduced to 8,067.4 AFY for
100 years (i.e., the rate that ADWR approved), the drawdown would be reduced almost
in direct proportion.

143. ADWR requested that Southwest include in the model the pumping expected to
occur at the Chino Grande Ranch. Based on Chino Grande’s Adequate Water Supply
submission to ADWR, Southwest used 18,500 AFY and ran the model with a total
pumping of 36,268 AFY."

1* Chino Grande was also formerly referred to as CVCF Ranch; Chino Grande Ranch is now a proposed subdivision
iocated near the Big Chino Water Ranch.
¥ The depth to static water level is the drawdown caused by pumping plus the original depth to water.
1 The actual pumping volume used may have been slightly higher to account for existing agricultural uses.
22
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144. After 100 years of pumping at 36,268 AFY, the maximum drawdown is 383 bgs.
This predicted drawdown is shown by contour lines on Exhibit ADWR 23A at Figure 10.
The contour lines are lines of equal drawdown. The southernmost contour line is 50
feet, which means that the model shows that there will be 50 feet of drawdown along
that line after 100 years of pumping at 36,268 AFY.

145. Southwest determined that the maximum depth to static groundwater after 100
years of pumping at 36,268 AFY would be 519 feet.

146. Southwest concluded that: (1) Big Chino Water Ranch is over the thickest part
of the upper Big Chino Aquifer; (2) the thickness of-that the aquifer beneath the Big
Chino Water Ranch ranges from 1,200 1o 1,800 feet, with an average depth to water at
105 feet bgs, which means the average saturated thickness is 1,295 feet; (3) there are
an estimated 6.8 MAF of water in storage in the principal aquifer; (4) the calibrated
model shows that the recharge is 13,363 AFY; (5) if Prescott pumped 17,768 AFY for
100 years, the depth to groundwater would be 309 feet; and (6) adding the proposed
pumping by Chino Grande results in a depth to groundwater of 519 feet after 100 years

of pumping.

147. The model also shows that, as a result of this pumping, the volume of water
crossing the model’s southern boundary (and moving toward the Verde River) will
decrease. But, because the model does not include the Verde River, the model can
make no direct predictions about the sffect pumping on the River.

148. Mr. Greenslade’s opinion is that Southwest's model's results would not be
affected by including in the model the outflow from the Big Chino to the Verde River
because the distance is so great, much of the water will initially be withdrawn from
storage, and the drawdown at the model’'s boundary is small in comparison the
maximum drawdown,

148. A cone of depression ("COD") is the change in head surrounding a well as a
result of pumping from that well. CODs tend to decrease logarithmically and flatten out
at the edges.

150. The COD for pumping at 36,268 AFY for 100 years exiends beyond the model
boundary. Mr, Greenslade estimates that this COD would extend 4,000 feet beyond the

model boundary, which would be about 15 to 16 miles from the Verde River Springs.
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151. Mr. Greenslade made his estimate by drawing a line from the model cell with the
maximum drawdown to the last cell and extending the line logarithmically until a result
of zero for all practical purposes was reached.

152. Mr. Greenslade’s opinion is that it is not likely that the COD would reach the
Verde River and he added that it was not possible based on the model resuit.

JON FORD’S GROUNDWATER MODEL

153. Mr. Jon Ford is a vice-president of L.eonard Rice Engineers. Mr. Ford is a

registered professional geologic engineer in Arizona.

154. At the request of the Beverly Appellants’ attorneys, Mr. Ford prepared a
groundwater model using the MODFLOW program. Mr. Ford’s model was prepared to
determine (1) the impact on the Verde River from the aggregate of Prescott's proposed
pumping and other pumping from the northern part of the Big Chino Valley; and (2)
whether the drawdown from that pumping would result in a depth to groundwater of

‘more than 1,000 feet. Mr. Ford's model includes all of the Big Chino Valley except a

small portion in the northwest comer. See Exhibit BAK 698 {(memorandum describing
model results).

155. - Mr. Ford used projected water-demands prepared by Mr. Ed Harvey and other
information to determine the volume of pumping. Mr. Ford used a pumping value of
12,070 AFY in 2010, with values increasing to 50,870 AFY in 2060 and remaining at
that value until 2110. See Exhibit BAK 698 at p. 4.

156. Mr. Ford’s model shows that after 100 years of pumping, the average depth fo
groundwater would be between 700 and 800 feet.

1587. WMr. Ford's model shows that after 100 years of pumping, the flow at Verde River
would decline by 11 to 15 cfs.

158.  Mr. Ford’s model resulis were not provided to ADWR before the Draft Decision
and Order was issued.

159.  Mr. Corkhill and Mr. Greenslade each provided credible testimony that the
Beverly Appellants did not provide all the information necessary to properly evaluate
Mr. Ford’'s model.
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1680. Information required to evaluate Mr, Ford's model that has not been provided to
ADWR includes: {1) the model input files to show how the model was constructed; (2)
boundary conditions; (3) all hydrologic parameters and their distribution; (4) the modef's
statistics with respect to its performance; (5) an error analysis; and (6) data sets to
review the inputs and verify the outputs. Without this information, Mr. Ford’s model
cannot be tested to see if the model can replicate existing conditions. A model must be
able to replicate existing conditions in order reliably to predict future conditions.

161.  Mr. Corkhill testified that:

a. It appeared that Mr. Ford assumed a constant head at the Verde River
Springs, which is not appropriate;

b. Mr. Ford did not consider the sub-irrigation at Willamson Valley, which, in
Mr. Corkhill's opinion, is important and could change the model's results;

¢c. The Beverly Ap;:}eliants' have provided only a general description of Mr.
Ford’s model; and

d. Because the Beverly Appellants did not provide enough information to
allow Mr. Corkhill to properly evaluate Mr. Ford's model, Mr. Corkhill was
required to make assumptions about the model.

162. Mr. Greenslade testified that that he questioned the validity of Mr. Ford’s model
and the modefl’s ability to predict future impacts because:

a. Mr. Ford used transmissivity values that do not agree with values that
have been calculated from pump-tests and other known data;

b. Mr. Ford's model shows that the flow at the Verde River Springs has been
as high as 26 cubic feet per second, whereas Ms. Wirt's USGS repori
shows a value of 20 cfs. This discrepancy could affect the calibration of
the model; and

¢. Mr. Ford's model shows that the flow at the Verde River Springs has
consistently decreased over time. Mr. Greenslade compared that to the
record for the Paulden gage, which shows increasing flow from 1964,
when the gage was installed, to about 1993 when the flow staris to
decrease. Mr. Greenslade’s opinion is that Mr, Ford’s model is not

calibrated to the Verde River.
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163. Mr. Ford's model shows three CODs after 100 years of pumping. See Exhibit
BAK 698 at Figure 7. Both Mr. Corkhill and Mr. Greenslade raised guestions about
these CODs.

164. Mr. Greenslade found one COD tfo be too far north of the Big Chino Water
Ranch to accurately reflect Prescott's pumping. Mr. Greenslade saw this as a problem
but, because the Beverly Appellants had not provided the distribution of pumping used
by Mr. Ford, Mr. Greenslade did not have adequate information to resolve the problem.
165. A “second COD,” about 600 feet deep, is located near the edge of the playa and
is between the Big Chino Water Ranch and the Verde River Springs. See Exhibit BAK
698 at Figure 7.

166. Mr. Corkhill and Mr. Greenslade were each of the opinion that this second COD
would have a greater effect on the flow at the Verde River Springs than Prescott's
pfo-pdsed pumping.

167. Mr. Ford testified that this second COD was caused by the intersection of two
faults. Mr. Greenslade and Mr. Corkhill questioned Mr. Ford’s conclusion in this regard.
168. Mr. Greenslade checked USGS and Bureau of Reclamation maps and cannot
find any fwo such faults. According to Mr. Greenslade, if the faults exist now, then there
would be a COD in that area now. Mr. Corkhill testified that in a model showing future
impacts, a COD such as the second COD had to be caused by pumping.

1698,  Mr. Corkhill reviewed information in ADWR's files that was prepared by Leonard
Rice Engineers for an Adequate Water Supply determination in 2007. The second
COD does not appear in the 2007 analysis.

170. Mr. Ford provided rebuttal testimony that addressed some of the points raised
by Mr. Corkhill and Mr. Greenslade. But this rebuttal testimony is insufficient to make up
for the lack of information required for ADWR o properiy evaluate Mr. Ford’s model.
171, Even if Mr. Ford’s model is determined to be reliable and accurate, it would not
show the impact on the Verde River by Prescott’s pumping because the model used a
maximum value of 50,870 AFY, which is more than Prescott’s legally allowed
maximum. Mr. Ford’s model does, however, provide confirmation that Prescoit’s
proposed pumping will not cause the static water level to drop below 1,000 feet bgs.
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172. Because the Beverly Appellant's have not provided enough information to allow
ADWR to properly evaluate Mr. Ford’s model and because there are potential
deficiencies in that model, Mr. Ford’s model is accorded no appreciable weight.
PHYSICAL AVAILABILITY OF THE WATER

173. Prescott was required to show that; {1) its wells are likely to be constructed; (2)
that after pumping for 100 years the depth to static groundwater will not be more than
1,000 feet; and (3) that it is not requesting to withdraw more water than allowed by
statute. See A.A.C. R12-15-716.

174. Prescott demonstrated that the required wells are likely to be constructed as
part of its demonstration that the water will be continuously available. The statutory
volume-limitation is found in A.R.S. § 45-555(E).

175.  Mr. Corkhili gave credible testimony that Southwest provided ADWR with a
complete model report that included all the information required for ADWR {o evaluate
the model and that Southwest’s model was suificient to meet its intended purpose of
showing the depth to static groundwater after 100 years of pumping.

176. Southwest's groundwater model shows that if Prescott pumped 17,768 AFY for
100 years, the maximum depth {o static groundwater would be 300 feet.

177. ADWR's hydrology division evaluated Southwest's model results and concluded
that after 100 years of pumping at 17,768 AFY, the maximum depth to static
groundwater would be 309 feet. See Exhibit ADWR 133, testimony of Mr. Corkhill.
178. Southwest's groundwater model shows that if the proposed pumping of Chino
Grande (18,500 AFY) is added to the 17,768 AFY attributed to Prescott, the maximum
depth to static groundwater after 100 years of pumping would be 519 feet.

179. ADWR’s hydrology division evaluated Southwest's model results and concluded
that after 100 years of pumping at the mmbiae& rate (17,768 plus 18,500 AFY) the
maximum depth to static groundwater would be 519 feet. See Exhibit ADWR 133;
testimony of Mr. Corkhill.

180. -ADWR's hydrology division concluded that Prescott met the required physical
availability demonstration.
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181. There was no evidence adduced to show that Southwest's depth-to-static-
groundwater calculations are incorrect.

182. The preponderance of the evidence shows that if Prescott pumps 17,768 AFY
for 100 years, the maximum depth to static groundwater will be less than 1,000 feet.
CONTINUOUS AVAILABILITY OF THE WATER

183. A.A.C. R12-15-717 provides, in pertinent part, that when the proposed source of
water is groundwater: (A) if an applicant submits sufficient evidence that adequate
delivery, storage, and treatment works will be in place in a timely manner to make the
water available to the applicant for 100 years; and (B) if the applicant demonstrates that
wells of a sufficient capacity will be constructed in a timely manner to serve the
proposed uses on a continuous basis for 100 ysars, then ADWR's Director shall
determine that an applicant will have sufficient supplies of water that will be

continuously available for 100 years.

184, ADWR concluded that Prescott's Capital Improvement Plan (*CIP”) includes
funding for construction of wells of sufficient capacity to withdraw more than 8,067.4
AFY of groundwater from the Big Chino Sub-basin. The Application shows that the
system will have a maximum flow capacity of 19,437 AFY. See Exhibit ADWR 2D.
185. ADWR concluded that the groundwater from the Big Chino Sub-basin wili be
continuously available when a pipeline to transport the groundwater has been
constructed and ADEQ has issued the AOC pursuant to the requirements of A A.C.
R18-5-507.

188. Inits Draft Decision and Order, ADWR determined that Prescott demonstrated
that 8,067.4 AFY of groundwater from Big Chino will be continuously available when
ADEQ issues the AOC.

187. Appellants couch arguments that Prescott may be required to stop pumping as
arguments that Prescott cannot show that it meets the continuous availability
requirements. Because these arguments do not fall under a literal reading of A A.C.
R12-15-717, these arguments are considered elsewhere in this Decision.

188. The preponderance of the evidence shows that when ADEQ issues the AOC,
the groundwater to be imported will be continuously available for 100 years.
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LEGAL AVAILABILITY

189. Under A.A.C. R12-15-718, an applicant must demonstrate that the water will be
legally available for 100 years. A.A.C. R12-15-718 does not have a provision for
groundwater imported into an AMA, |

190. The Appellants argue that, because A.A.C. R12-15-718 does not inciude
groundwater imported from outside an AMA, Prescott cannot meet the rule.

191. Ms. Fabritz-Whitney testified that A.A.C. R12-15-718 is not intended to be an all
encompassing list and that the Depariment may consider sources of water other than
those listed. Ms. Fabritz-Whitney also testified A.R.S. § 45-555(E) provides legal
authority showing that Prescotit may use the imported the water as part of its DAWS.
192. As discussed below in the Conclusions of Law, the Appellants’ argument is not
persuasive.

193. Appeliants couch arguments that Prescott may be required to stop pumping as
arguments that Prescott cannot show that it meets the legal availability requirements.
Because these arguments do not fall under a literal reading of A.A.C. R12-15-718,
these arguments are considered elsewhere in this Decision.

PRESCOTT’'S FINANCIAL CAPABILITY

194. If a city has adopted a five-year CIP that provides for the construction, or the
commencement of construction, of adequate delivery, storage, and treatment works in
a timely manner, and has submitted a certification by the applicant's chief financial
officer that finances are available to impilement that portion of the five-year plan, then
ADWR's Director shall determine that the city has the financial capability to construct
the required infrastructure. See A.A.C. R12-15-720.

195. Prescott has adopted a Water Enterprise CIP for fiscal years 2010 through, 2014
that includes $142.6 million for the construction of the infrastructure required to
transport the groundwater from the Big Chino Sub-basin to Prescott.

186. Mr. Woodfill, Prescott’s chief financial officer, certified that Prescott has the
finances available to implement that part of the Water Enterprise CIP. See Exhibit
ADWR 28 (certification, CIP, and letter from RBC Capital Markets).
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197.  On direct examination, Mr. Woodfill testified that his professional opinion is that

‘Prescoft can finance the project. In his rebuttal testimony, Mr. Woodfill again testified

that in his opinion Prescott can finance the project.

198. The estimated total cost for the Big Chino project is $150 million. When the
certification was prepared, Prescott's Water Enterprise had an ability to issue about
$225 million in bonds and, Prescott can also use other city bonds if required.

199. In determining the bonding capacity, Prescott relied on its bond advisor, Ms,
Shawn Dralle of RBC Capital Markets ("RBC’). Mr. Woodfill's opinion is that Ms. Dralle
is a leader in the area of municipal bonds. Mr. Woodfill did independent analysis in that
he is familiar with the markets and he checks bond rates daily.

200. The Water Enterprise CIP does not include -informéiicn on how the costs will be
paid but there is more detail in Prescott's budget.

201. Prescoll's existing water users will pay for 20% of the project and the remaining
80% will be paid for by new users and impact fees.

202. Mr. Ed Harvey is a principal in Harvey Economics, a firm that specializes in
resource economics, which includes analyzing financing and funding for naturai
resource projects.

203. Mr. Harvey testified as to his opinion that because the CIP submitted by
Prescott did not include information on the source of funding, the CIP did not have any
meaning or force. Although the information from RBC was intended to provide that
information, Mr. Harvey opined that RBC's work was deficient and not based on
standard assumptions.

204.  According to Mr. Harvey: (1) the 5% interest rate used was too low because
Prescott's bond rating has been downgraded to single A; (2) it was an error to use the
same interest rate for each series of bonds; and {3) the long-term bonds would not be
attractive 1o investors. Mr. Harvey later corrected his testimony regarding the
downgrading of Prescoit’s bond rating. He testified that it was Prescoft Valley's bond
rating that had been downgraded. not Prescott’'s bond rating. However, Mr. Harvey did
not change his opinion that the 5% interest rate used was tog low. Consequently, Mr.
Harvey also concludes that the debt service ratio of 1.3 shown by RBC would not be
met, making the bcr;ds difficult to sell.
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1 205,  Mr. Woodfill testified in response to Mr. Harvey's criticisms, According to Mr.

Woodfill, RBC deliberately set the debt service ratio to 1.3, which is often considered to

be the industry standard, to determine the maximum bon'ding capability. The point was

to show that Prescott could raise more money than is required to fund the Big Chino
project. |

206. With respect to the interest rate used, Mr. Woodfill testified that: (1) Prescott’s
bond rating has not been downgraded to single A; (2) the 5% interest rate was a
blended rate intended to represent an average for all bonds that might be issued; and
(3) 5% was very conservative when the CIP was prepared; (4) as of the date of his
rebuttal festimony (April 15, 2000), it was “still a good number;” and (5) that Prescott
could issue bonds at that rate.

207. Mr. Woodfill's opinion is that investors who buy long-term bonds are interested
in those bonds for the same reasons that Mr. Harvey believes these bonds are
unatiractive.

208. Mr. Woodfill's opinion is the bond-capacity analysis from RBC was prepared
using standard assumptions. V

THE PURPORTED EFFECTS ON THE VERDE RIVER

209. The Appellants assert that ADWR was required to consider the effects on the
Verde River from Prescott's proposed pumping.

210. Based on the Decision Letter, it appears that ADWR considered Appeliants’
argumentis {as set forth in the Objections) and determined there was no legal basis and
insufficient evidence to require those effects to be considered in the Draft Decision and
Order.

211. The testimony of Ms. Fabritz-Whitney and Mr. Corkhill raises some doubt as to
how much consideration ADWR gave {o the substance of the Objections related to the
purported effects. Nevertheless, Appellants have not presented sufficient evidence to
show that ADWR erred by failing fo include consideration of these purported effects in
the Draft Decision and Order.
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Call by a Senior Water-Rights Holder
212.  Under Arizona law, surface water and percolating groundwater are legally
distinct types of underground water. Subflow is considered part of the stream (i.e., it is
treated as surface water legally) and is subject to prior appropriation. Percolating
groundwater is not appropriable, but may be subject to call under the federal reserved
water rights doctrine.
213. Underground waters are presumed to be percolating and, one who asserts that
underground water is a part of a stream’s subflow must prove that fact by clear and
convincing evidence.
214. Appellants assert that Prescott may be required to stop or limit its pumping
because the water {o be pumped may be subject to call either by holders of senior
surface water rights or by the Fort McDowell Yavapai Nation and the Yavapai-Apache
Nation under the federal reserved rights doctrine.
215. Appeliants rely on several lines of evidence in support of their contention:
a. The agreement among experts that there is a hydraulic connection
between the Big Chino Sub-basin and the Verde River Springs;
b. John Ford’s model;
¢. Studies conducied by the Bureau of Reclamation for a proposed
settlement of the Fort McDowell Yavapai Nation claims;
d. A theory that pumping from the Big Chino in 1964 (o fill artificial lakes at a
subdivision called Holiday Lakes Estates) caused the flow in the Verde
River to drop; and
e. Evidence that there is saturated floodplain Holocene alluvium in the Big
Chino Sub-basin and Verde River basin.
216. The evidence does show that there is a hydraulic connection between the Big
Chino Sub-basin and the Verde River. But there is not sufficient evidence to show that
Prescott’'s pumping will impact the Verde River within the next 100 years. And, even if
Prescott’'s pumping does impact the Verde River in the next 100 years, as a matter of
law that does not show that the water pumped by Prescott in the Big Chino Sub-basin is
subflow.
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217. To the extent that Mr. Ford's model could be given any appreciable weight, that
model is not sufficient to show that Prescott will be pumping subflow, rather than
percolating groundwater. Moreover, because Mr. Ford’s model includes pumping in
excess of the 8,067.4 AFY that ADWR approved, Mr. Ford's model is not sufficient to
show whether or not Presccft’s pumping will affect the Verde River during the next 100
years.

218. Mr. Munderloh testified that there may be no impact on the Verde River due to
the water mounding at the narrows. In support of this assertion, Mr. Munderioh noted
that there has not been a large drawdown or COD created in the Chino Valley despite
the history of agricultural pumping.

219. The evidence presented is not sufficient to show that pumping at Holiday Lakes
Estates actually did cause the Verde River flow to drop. Moreover, the USGS water
report for 1864 does not show that there was any large-scale pumping at Holiday Lakes
Estates in 1964, which provides reason to qusstion whether the pumping occurred in
that year,

220. The studies by the Bureau of Reclamation are not sufficient {o show that
Prescott will pump subflow or what the effect on the River will be, because those
studies were based on pumping from a location substantially closer to the Verde River
than the Big Chino Water Ranch. Moreover, those studies concluded that there was not
enough information to determine how much of the Verde River flow originates in the Big
Chino. See Exhibits BAK 320 through 324.

221. Under the federal reserved rights doctrine, the water being pumped couid be
subject to call whether it is subflow or percolating groundwater. But Appellants present
no substantial evidence that such a call will oceur.

222. Appellants assert that the COD may extend into the “subflow zone” of the Verde
River or the Big Chino Wash, which, in Appellants’ view, might also require Prescott to
stop or reduce its pumping. But Mr. Greenslade testified that the COD will not reach
the Verde River and, although it is not disputed that Southwest’s model can make no
direct predictions related té the Verde River, no one testified that Mr. Greensiade’s
method or calculation were in error.
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223. Subfiow is not a scientific or hydrologic term, but rather a legal one and it is the
judiciary that is responsible for defining the limits of the subflow zone. Because there is
no subflow zone mapped for the Verde River watershed, Appellants’ assertion is
inherently speculative.

224. Evenif the GSA Court eventually finds that the COD does extend into any
subflow zone that is mapped, that determination would serve only to give the GSA
Court jurisdiction over Prescott's wells and that would not necessarily require Prescott
to stop pumping.

Endangered Species Act

225. The Verde River is habitat for a number of species that are listed as threatened
or endangered or are candidates for such listing. Because these include fish and
species dependent on the riparian habitat, reduced flow in the Verde River would have
an adverse impact on these species. Reduced flows would also have an adverse
impact on efforts to restore native species to the Verde River.

226. Current conditions in the Verde River watershed, including the presence of non-
native species, water diversions, and land management practices, have already caused
reductions in the amount of habitat and the numbers of many of these threatened or
endangered species. In some cases, these reductions have been to the point that some
native fish have not been seen in the Verde River for years.

227. Appellants assert that Prescott’'s proposed pumping will have an adverse effect
on the endangered or threatened species that will result in Prescott being forced to
curtail that pumping. But Appellants provide no substantial evidence to show that this
assertion is more than speculation.

228. Appsliants rely on Jon Ford’'s model to show that there will be reduced flow in
the Verde River bui, as discussed above, that modsl can be accorded no appreciable
weight.

229. Even if Prescott’'s pumping has an impact on the Verde River, there is no
certainty that Prescott would be required to limit its pumping. Before that couid happen,
a court would need to determine that there has been a violation of the ESA that can be
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attributed to Prescott.'® Because there are numerous other water-users much closer to
the Verde River, those users, and not Prescott, might be the ones that are determined
fo be responsible for any future ESA violation. And, even if Prescott was found to be in
violation, it might be eligible to undertake mitigation efforts and would not necessarily be
required to stop its pumping.

Alleged Violation of the Yavapai-Prescott Indian Tribe Settlement Act

230. The CBD Appeliants assert that Prescott’s pumping will viclate the terms of the
Settlement Agreement and federal legislation because, according to the CBD
Appellants, Prescott’s pumping will have an adverse impact on the Verde River and
riparian habitat.

231. This assertion is premised on essentially the same facts on which Appellants
base their argument that there will be a violation of the ESA or that the pumping will
deplete the flow of the Verde River. But as set out above, the assertion that there will
be a violation of the ESA is speculation and there is no substantial evidence to show
that Prescott’s approved pumping of 8,067.4 AFY actually will reduce the flow of thé
Verde River in the next 100 years. ' ’

CLIMATE CHANGE

232. Appellants assert that ADWR should consider the effects of climate change in
its evaluation of the Application.

233. Dennis P. Lettenmaier, Ph.D., is a civil engineer licensed by the State of
Washington and a professor at the University of Washington. Dr. Lettenmaier testified
that large-scale models of the Colorado River Basin show that Colorado River flow may
be reduced by 6 to 11% over the next 100 years due to climate change.

234, Dr. Lettenmaier-eould did not provide any specific information about the Salt
River and Verde River watersheds or the Big Chino Sub-basin, but he testified that the
assumption is that the Salt and Verde are roughly equivalent to the entire Colorado
River Basin. '

235. Dr. Leftenmaier acknowledged that he had not done any studies specifically
related to the Big Chino wash.

* Appellants argue that ADWR can make this determination, which ADWR and Prescott dispute.
35
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236. Dr. Lettenmaier acknowledged that he had not studied the hydrogeology,

terrain, or vegetation in the Big Chino, which are all factors that shouid be considered in

an evaluation of the recharge to a groundwater basin.

237.  Mr. Corkhill testified that he is familiar with the basic principles of, and general

activities related o, climate change.

238. Mr. Corkhill reviewed the Objections related to climate change and he heard Dr.

Lettenmaier testify. Mr. Corkhill's opinion is that it is not possible to quantify the-impascts-
] le-River_impact on natural recharge of baseflow due to climate change.

OTHER PUMPING IN THE BIG CHINO SUB-BASIN

239. Appellants assert that because other land owners in the Big Chino are also

allowed to pump groundwater, Prescott cannot show that the water will actually be
physically or continuously available.

240. ltis not disputed that under the current law, others are allowed to pump
groundwater from the Big Chino. But Ms. Fabritz-Whitney testified that, under the rules,
ADWR is not allowed to consider potential future water demands or pumping that may
compete with Prescott for access to the water in the Big Chino Sub-basin. ADWR does,
nowever, consider future water demands from assured and adequate water supply
determinations it has issued, which is why ADWR had Southwest include in its model
the projected pumping by Chino Grande Ranch.

241. The AWS rules are not intended to be a 100% guarantee that there will be water
available in 100 years. Rather, the intent is to make a determination of reasonable
likelihood that the water will be available based on the information available at the time
an application is processed.

242. Mr. Harvey prepared a projection of population growth and related water-
demand for an area he termed the Big Chino Water Demand Area. This information
was used by Mr. Ford in his groundwater model. But Mr. Ford’s model does not show
that the cumulative pumping using these demands actually will result in there being
insufficient groundwater for Prescott to deliver to the Prescoft AMA the volume of water
approved in the Draft Decision and Order.

THE WITNESSES AT HEARING
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Ms. Fabritz-Whitney

243. Ms. Fabritz-Whitney has been ADWR's Assistant Director of Water
Management since 2005. Ms. Fabritz-Whitney's duties include overseeing the State’s
AMAs, which includes the assured and adequate water supply programs. Before she
became the Assistant Director, Ms. Fabritz-Whitney's duties included reviewing all
applications for DAWS.

244. ADWR treated Prescott's Application in the same manner that it has treated
applications for an assured water supply in other parts of the State.

245. ADWR has a duty periodically to review existing DAWS. ADWR has the
authority to require a municipality to modify its designation and ADWR may also revoke
a designation. See A.A.C. R12-15-711. The Draft Decision and Order requires Prescott

10 provide ADWR with annual reports that are consistent with the requirements of

AAC.R12-15-7T11(A).

246. If conditions show that Prescoit's DAWS is no longer valid, ADWR would allow
Prescott to find a new water supply. If no new supply was approved, ADWR would
revoke the DAWS,

247. W Prescott's DAWS was revoked, Prescott would not be able to rely on the
DAWSE for future growth, but Prescott would still be able to supply existing homes with
water.

248. Although Prescott was required to show that the rpfeposed pumping will not
cause the 100-vear depth-lo-static water level to drop below 1000 feet bgs, Prescott will
would not be prohibited from pumping-
levelinthe-future at a depth below 1000 feet bgs if its DAWS were revoked.

249. Based on Arizona law, the Office of Assured Water Supply presumes that wells

are pumping groundwater. The hydrology division concluded that Prescott was not
bumpihg subflow and Ms. Fabritz-Whitney relied on that determination. If the hydrology
division was {o determine that the water to be pumped was subfiow or sur_face. water,
the Office of Assured Water Supply would consider that information.

250. Based on the legal presumption that water to be pumped is groundwater,
ADWR did not consider that, in the future, the GSA Court might determine that the
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water is subject to a call. But if the GSA Court rules that the water is surface water,

| ADWR has authority to require Prescott to modify the DAWS.

Mr. Frank Corkhill

251. Mr. Corkhiil has been ADWR'’s Chief Hydrologist for about 18 months at time of
testimony in April. Mr. Corkhill oversees the hydrology division.

252. Mr. Corkhill has been employed by ADWR for 22 years where his prior work
includes developing groundwater models, including a version of the Prescott AMA
groundwater model, and supervising the technical support section.

253. Mr. Corkhill was responsible for ADWR’s final determination that Prescott
demonstrated it meets the physica! availability rule. See Exhibit ADWR 133 (Mr.
Corkhill's memorandum dated November 12, 2008); see also Exhibit ADWR 25
("Hydrology Checkdist” showing that on July 18, 2008, the hydrology division determined
that Prescott had demonstrated that the groundwater would be physically available).
254, Mr. Corkhill testified that he had not heard any new information or evidence that
would cause him to change the findings in Exhibit ADWR 133. _

255. Mr. Corkhill's conclusions were limited to the physical availability demonstration
and he did not consider whether the water would be legally or continuously available.
256. In making his determination, Mr, Corkhill reviewed ADWR file information, the
Application, the studies submitted in support of the Application, reviews of the
Application by ADWR'’s groundwater modeling and assured water supply hydrology
sections, and the Objections relating {o hydrology. |

257.  Mr. Corkhill testified about Southwest’s decision to use a general head boundary
{“GHB") at the southern boundary of its model. Groundwater modsling requires making
compromises involving boundary locations and how boundary conditions are to be
simulated. Southwest chose the GHB based on physical conditions and existing
pumping in the modei area.

258. A sensitivity analysis is a process to examine how a model responds to various
inputs and addresses uncertainty in the data {/.e., if an input value is wrong, what will be
the effect on the model's response). Southwest provided the results of a sensitivity
analysis in Table 4 — 8 of its Repori. See Exhibit ADWR 21.
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| 259. Based on all of the hydrologic information submitted by Southwest, including the

sensitivity analysis, Mr. Corkhill determined that the GHB in the Southwest model was
sufficient to meet the model's intended purpose, which was to demonstrate the physical
availability of the water.

260. During the Application process, ADWR informed Southwest that its model might
be “better constrained” if the discharge to the Verde River Springs was included. See
Exhibit BAK 675. Southwest did not accept that suggestion and Mr. Corkhill could
provide no additional information about the issue. '

261. Some of the Objectors asserted that Prescott will be pumping subflow of the
Verde River. Mr. Corkhill's opinion is that the Objectors did not provide evidence that
the water to be pumped is subflow. :

262. Mr, Corkhill's opinion is that the water {0 be pumped is groundwater that is
derived from the basin fill aquifer. '

263. Mr. Gorkhiii'agrees that groundwater in the Big Chino Sub-basin is one source
of the Verde River Springs. Mr. Corkhill-acknewledged-that festified that he did not
disagree “in a conceptual level” with the statement in the Wirt 2000 Report-showing that
the Big Chino Sub-basin supplies 80% of the Verde River Springs-is-conceptualby-right.
His opinion is that this is a good ballpark figure. See Exhibit BAK 336.

264. Although the Wirt 2000 Report was filed with the Objections, Mr. Corkhill did not
review it because he did not consider it to be relevant under the rules.

285. Mr. Corkhill's opinion is that Prescotl’'s pumping from the Big Chino Sub-basin at
some time will impact the flow of the Verde River unless there is mitigation, and that the
CODs will capture groundwater that would have otherwise discharged at the Verde
River Springs. '

266. - Mr. Corkhill does not know what the magnitude of the impact on the Verde River
from Prescott’s pumping will be or when it will occur. Estimates of when such an impact
might occur range from years to centuries, but ADWR was presented with no credible
data that addressed the issue in a scientific manner.

267, Mr. Corkhill's opinion is that the Wirt 2000 Report cannot serve as a basis to

make predictions about the impact on the Verde River from pumping in the Big Chino
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Sub-basin. A numerical groundwater model is generally the best way to make such a
prediction.

268. Mr. Corkhill is not aware of any existing numerical groundwater model that
would allow an evaluation of the impact on the Verde River from Prescott’'s pumping.
269. The USGS is working on a regional groundwater flow model that will give
general information about the effect on the Verde River Springs from pumping at the
Big Chino Water Ranch. But Mr. Corkhill's opinion is that the USGS model will not
provide enough detail and a “nested model” with finer resolution, within the USGS
model, will be required to predict the impact.

270.  Mr. Corkhill testified that ADWR did not look at the impacits of Prescott's
pumping on the Verde River because ADWR is not required to do so under the AWS
rules,

James H. Holt

271. Mr. Hoit was called by Prescott. Mr. Holt is Prescott’'s water resources manager;
previously he worked for ADWR holding a number of positions, inciuding Director of the
Prescott AMA.

272. Mr. Holt testified about: Prescott's 2005 DAWS; the Application; the Settlement
Agreement; Prescott's purchase from CVID; Prescolt’s investigations in the Big Chino;
and the IGA with Prescott Valley. Mr. Holt's cpinion is that the 1891 Groundwater
Transportation Act included provisions that were intended to, and did, encourage
Prescott and the Tribe to settle the Tribe's claims.

Robert Ogo

273. Mr. Ogo was called by Prescott. Mr. Ogo has been vice-president of the Tribe for
15 years. Mr. Ogo is aiso employed by the fribe as the facilities manager.

274. Mr. Ogo was the Tribe’'s representative during the negotiations that led to the
Settlement Agreement. Mr. Ogo testified as to the benefits the Tribe received in that
Settlement.
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Herbert Dishlip, P.E.

275. Mr. Dishlip was called by Prescott. Mr. Dishlip is the principal in Herb Dishlip
Consulting. Mr. Dishlip was employed by ADWR from 1981 to 2003, during which time
he held a number of positions including Director of the Pinal AMA,

276. Mr. Dishlip testified about the Application; the application for the 2005 DAWS; his
review of hydrology studies of the Big Chino Water Ranch; and his involvement in the
promuigation of statutes and rules while he was employed at ADWR.

Mark Woodfill, CPA

277. Mr. Woodfill was called by Prescott. Mr. Woodfill has worked for Prescott for 22
years, during which time all of his duties were related to financial issues. For the last 8
years, Mr. Woodfill has been Prescott’s finance director where he oversees all aspects
of the budget and the 5-year planning process.

William Greenslade, P.E., R.G.

278. Mr. Greenslade was called by Prescott, Mr. Greenslade is a principal in
Southwest; he is both an Arizona registered professional éngineer and registered
geologist.

279. Mr. Greenslade testified about Southwest's MODFLOW model; Southwest's
Report; and his opinions regarding deficiencies in Jon Ford’'s modsl.

i John Munderioh

280. Mr. Munderioh was calied by Prescott. Mr. Munderioh is Prescott Valley's water
resources manager; praviously he worked for ADWR and Yavapai County's water
advisory committee. Mr. Munderioh managed ADWR'’s adjudication section that advises
the GSA Court on technical issues including subflow.

281. Mr. Munderloh testified as o his opinions that Big Chino Wash is ephemeral and
so will not have a subflow zone, and that groundwater mounding at the playa will restrict
the effect of pumping on the Verde River Springs. Mr. Munderloh also testified about
pumping that has occurred in the Big Chino Valley since the 1940's,

Ed Harvey, MBA

282. Mr. Harvey is a principal in Hawey Economics, a firm he staried in 2002.
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283. Mr. Harvey was called by the Beverly Appellants to testify about his population
and water demand projections that were used by Mr. Ford.

284. The CBD Appellants calied Mr. Harvey to testify about Preséett’s CIP and ability to
finance the project.

Dennis P. Lettenmaier, Ph.D.

28.5. Dr. Lettenmaier was called by the Beverly Appellants. Dr. Lettenmaier testified

‘about large-scale climate-change models of the Colorado River Basin,

Abe Springer, Ph.D.

286. Dr, Springer was called by the Beverly Appellants. Dr. Springer holds a Ph.D. in
hydrogeology, is a professor at Northern Arizona University, and is the NAU coordinator
for the Arizona Water Institute.

287. Dr, Springer testified as the to the geology and hydrology of the Big Chino Sub-
basin; the effects of pumping in the Little Chino Sub-basin; and his opinion that
pumping in the Big Chino will have an effect on the Verde River.

1| Thomas Atkins

288. Mr. Atkins is a resident of Prescott and one of the Beverly Appellants. Mr. Atkins
teaches high school science and has a master degree in science education.

289. Mr. Atkins objects to Prescott’s Application because he is concerned about the
impact on the Verde River and the financial impact on Prescott’s existing residents.
Jon R. Ford, P.E.

290. Mr. Ford was called by the Beverly Appellants. Mr. Ford has been employed at
Leonard Rice Engineers since 1986,

291. Mr. Ford's professional worked is focused on evaluating the impact of pumping, -
water resources, and developing water for municipalities. Mr. Ford’s experience
includes working subflow and other issues in the GSA.

292. Mr. Ford testified about the groundwater model he prepared. Mr. Ford also
testified that there is Holocene alluvium along the Verde River and the Big Chino Wash,
Gregy Ten Eyck, P.E.

293. Mr. Ten Eyck was calied by the Beverly Appellants. Mr. Ten Eyck is a surface
water hydrologist employed Leonard Rice Engineers.
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294. Mr. Ten Eyck testified about Verde River stream-gage data and as to his opinion
that the Verde River is over appropriated.

295. Mr. Ten Eyck also testified about the reduction in flow that would result from
Prescott's pumping, but he acknowledged that this testimony was based on the values
generated by Mr. Ford's model, and that he did not have sufficient knowledge to verify

‘that Mr. Ford's mode! was accurate.

Jerome Stefferud

296. Mr. Stefferud was called by the Beverly Appellants. Mr. Stefferud is an
independent fisheries biologist. Mr. Stefferud testified as to the status and needs of fish
in the Verde 'River and as to the expected impacts of reduced river flows on those fish
and other aquatic species.

Brenda Smith

297. Ms. Smith was called by the Beverly Appellants. Ms. Smith is an Assistant Field
Supervisor for the U.S. Fish and Wildiife Service ("FWS").

298. Ms, Smith testified about FW8’s Objection and concerns about Prescott’'s
proposed pumping; the significance of the Upper Verde River watershed with respect to
conservation and recovery of threatened and endangered species and their habitat; and
the expected impacts of reduced flows on these species.

Charles Paradzick

299. Mr. Paradzick was called by the Beverly Appellants. Mr. Paradzick is a Senior
Ecologist for SKP and the Administrator of the Habitat Conservation Plans at the
Horseshoe and Bartlett Reservoirs.

300. Mr, Paradzick testified about the environmental impacts that reduced flows could
have on .'the riparian ecosystem in and around the Verde River.

Anthony J. Krzysik Ph.D,

301. Dr. Krzysik is a resident of Prescott and is one of the Beverly Appellants. Dr.
Krzysik holds a Ph.D. in ecology and biology.

302. Dr. Krzysik testified that he objects o the Application because his opinion is that
the pumping will negatively impact the ecology of the Verde River; Prescott has not
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proposed either miﬁgaﬁan or a habitat conservation plan; and as a resident of Prescott,
he is concemed about the financial burden of the project.

Craig Sommers

303. Mr. Sommers was called by the Beverly Appellants. Mr. Sommers has been a
consultant to SRP for over 20 years during which time he has been active in the GSA.
304. Mr. Sommers testified about SRP’s water rights and facilities in the Verde River
watershed; the CAP allocations; the Bureau of Reclamation’s work related to settling
the Fort McDowell Nation’s claims; and CVID's sale to Prescott. Mr. Sommers
rapresented CVID during the sale to Prescott,

Gary Beverly, Ph.D.

305. Dr. Beverly is one of the Beverly Appellants. He is a resident of, and farms in,
Chino Valley. Dr. Beverly holds a Ph.D. in Physical Chemistry.

306. Dr. Beverly is concerned that Prescott’'s pumping will be detrimental to his ability to
pump water for his farm and to the ecology of the Verde River.

307. Dr. Beverly testified about the ecology of the Verde River and the field trips he
leads along the river for bird watching and other aclivities.

Ed McGavock

308. Mr. McGavock was called by Prescott as a rebuttal witness. Mr. McGavock is a
hydrologist employed by Errol Montgomery and Associates. He was formerly employed

i by the USGS.

309. Mr. McGavock testified about what he perceived o be deficiencies in the USGS’s
OFR 2004-1411 {i.e., Ms. Wirt's 2005 Report). Mr. McGavock also testified that the
USGS's water report for 1964 does not show that there was large scale pumping at
Holiday Lakes Estates, which was the year that such pumping is alleged to have
caused the flow in the Verde River to drop.

Hjalmar W. Hjalmarson. P.E.

310. Mr. Hjalmarson was called by the Beverly Appellants as a rebuttal witness. Mr.
Hialmarson worked for the USGS and was a co-worker of Ms. Wirt's,

311. Mr. Hjalmarson responded to criticisms of Ms. Wirt and testified about reports he
wrote and the pumping at Holiday Lakes Estates. '
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_ CONCLUSIONS OF LAW
PROCEDURAL MATTERS
1. The burden of proof at an administrative hearing falls to the party asserting a
claim, right, entitlement, or affirmative defense. Consequently, Prescott and Appellanis
bear the burden to show that the Draft Decision and Order is in etror. See A.A.C. R2-19-
119; see also AR.S. § 41-1092.07(G)X2).
2. One who asserts that underground water is a part of a stream’s subflow must
prove that fact by clear and convincing evidence. In Re The General Adjudication Of All
Rights To Use Water In The Gila River System And Source, 198 Ariz. 330; 9 P.3d 1069
(2000) (“Gila IV"). The standard of proof on all other issues is that of a preponderance of
the evidence. See A.A.C. R2-19-119.
3. A preponderance of the evidence is:

The greater weight of the evidence, not necessarily established by the
greater number of withesses testifying to a fact but by evidence that has
the most convincing force; superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasonable doubt, is still
sufficient to incline a fair and impartial mind to one side of the issue
rather than the other.

BLACK'S LAW DICTIONARY at p. 1220 (8™ ed. 2004).

4.  Clear and convincing evidence is “[e]vidence indicating that the thing to be proved
is highly probable or reasonably certain.” BLACK'S LAw DICTIONARY at p. 596 (8" ed. 2004).
5. The matter is an appealable agency action. The hearing was set pursuant to
A.R.S. § 45-578 and is subject to the requirements of AR.S. Title 41, Chapter 6, Article
10. See A.R.S. § 45-114(A) and (B).

6. ADWR and Prescott argue that the ALJ should have excluded all evidence that
was not submitted to ADWR before the Draft Decision and Order was issued, but they do
not provide any persuasive legal authority in support of their argument. AR.S. § 41-
1092.03(B) limits the hearing to consideration of the issues that were raised in the
Objections; had the legislature intended that new evidence should also be exciuded it
would have included such a limitation in the statute.
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7. Under A.R.S. § 41-1082.07(D) all parties have a right to present evidence and
legal argument on all relevant issues and, with few exceptions, all relevant evidence is
admissible.

8. ADWR and Prescott objected to certain evidence at hearing, arguing that this
evidence went to issues that are beyond the scope of ADWR's authority under the
statutes and rules. The ALJ accepted the evidence subject to potential weighting
limitations. Because the evidence ADWR and Prescott sought to exclude relates to
matters that ADWR addressed in its Decision Letter, it is relevant and was properly
admitted.

9. All the witnesses presented credible testimony. The weight of each witness’s
testimony on any issue is, howsever, affected by each witness’s factual knowledge and
particular expertise. Some testimony called for opinions that are properly considered
legal conclusions; with the exception of ADWR's interpretation of the relevant statutes
and rules, such opinions can be given no appreciable weight.

STATUTORY CONSTRUCTION

10. The primary goal when construing statutes is to ascertain the legislature’s intent.
Statutory provisions must be considered in the context of the entire statute and
consideration must t{e given to all of the statute’s provisions to determine the legislative
intent manifested by the entire act. Statutes are to be interpreted so that no clause,
sentence, or word is rendered superfluous or void. See Guzman v. Guzman, 175 Ariz.
183, 854 P.2d 1169 (App. 1993).

14.  Statutes are to be liberally construed in an effort to effect their objects and to
promote justice. A.R.S. § 1-211(B). Statutes should be construed to reach a reasonable
result. See Sfate v. McFall, 103 Ariz. 234, 439 P.2d 805 (1968). A tribunal may not
expand or extend a statute to include matters not falling within its expressed provisions.
See Phoenix v. Donofrio, 99 Ariz. 130, 407 P.2d 91 (1965).

12.  ADWR's interpretation of the Arizona Groundwater Code should be given
considerable weight uniess there is clear statutory guidance contrary to ADWR's
interpretation. See Arizona Water Co. v. Arizona Department of Water Resources, 208
Ariz. 147, 91 P.3d 990 (2004).
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13. Generally, the principles of construction that apply to statutes apply with equal
force to administrative rules and regulations. See Daimlerchrysier Servs. N. America v.
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Arizona Dep’t of Revenue, 210 Ariz, 297, 110 P.3d 1031 {(App. 2005).
APPLICABLE WATER LAW :

14.

15.

A.R.S. § 45-576(J) sets out the statutory requirements for a DAWS:

For the purposes of this section, "assured water supply” means all of the
following:

1. Sufficient groundwater, surface water or effluent of adequate quality
will be continuously available to satisfy the water needs of the proposed
use for at least one hundred years....

2. The projected groundwater use is consistent with the management
plan and achievement of the management goal for the active
management area.

3. The financial capability has been demonstrated to construct the water
facilities necessary {0 make the supply of water available for the
proposed use, including a delivery system and any storage facilities or
treatment works. The director may accept evidence of the construction
assurances required by section 9-463.01, 11-806.01 or 32-2181 to

~ satisfy this requirement.

A.A.C. R12-15-710, Designation of Assured Water Supply, provides:

A. A municipal provider applying for a designation of assured water
supply shall submit an application on a form prescribed by the Director
with the fee required by R12-15-730 and provide the following:

1. The applicant's current demand;

2. The applicant's committed demand;

3. The applicant's projected demand for the proposed term of the
designation;

4. The proposed term of the designation, which shall not be less than two
years;

5. Evidence that the criteria in subsection (E) of this Section are met; and
8. Any other information that the Director determines is necessary to
decide whether an assured water supply exists for the municipal
provider.

B. An application for a designation shall be signed by:

1. If the applicant is a city or town, the city or fown manager or a person
employed in an equivalent position. The application shall aiso include a
resolution of the goveming body of the city or town, authorizing that
person {o sign the application; or

2. If the applicant is a private water company, the applicant's authorized
officer, managing member, pariner, trust officer, trustee, or other person
who performs similar decision-making functions for the applicant.
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18.

C. The Director shall give public notice of an application for designation
in the same manner as provided for cerlificates in AR.S. § 45-578.

D. After a complete application is submitted, the Director shall review the
application and associated evidence to determine:

1. The annual volume of water physically, continuously, and legally
available for at least 100 years;

2. The term of the designation, which shall not be less than two years;

3. The applicant's estimated water demand;

4. The applicant's groundwater allowance; and

5. Whether the applicant has demonstrated compliance with ali
requirements in subsection (E) of this Section.

E. The Director shall designate the applicant as having an assured water
supply if the applicant demonstrates all of the following:

1. Sufficient supplies of water are physically available to meet the
applicant’'s estimated water demand, according to the criteria in R12-156-
716;

2. Sufficient supplies of water are continucusly available 1o meet the
applicant's estimated water demand, according to the criteria in R12-15-
717; '

‘3. Sufficient supplies of water are legally available to mest the applicant's

estimated water demand, according to the criteria in R12-15-718;
4. The proposed sources of water are of adequate quality, according to
the criteria in R12-15-719;

‘5. The applicant has the financial capability to construct adequate

delivery, storage, and treatment works in a timely manner according to
the criteria in R12-15-720;

6. Any proposed groundwater use is consistent with the management
plan in effect at the time of the application, according to the criteria in
R12-15-721; and

7. Any proposed use of groundwater withdrawn within an AMA is
consistent with the management goal, according o the criteria in R12-15-
722.

F. The Director shall review an application for a designation of assured
water supply pursuant to the licensing time-frame provisions in R12-15-
401,

Generally, groundwater may not be transported from outside ah AMA into an AMA.
Ses AR.S. § 45-551. But A R.S. § 45-555 provides an exception under which Prescott
may transport up to 14,000 AFY from the Big Chino Sub-basin to the Prescott AMA.
AR.S. § 45-555(E) provides:

This article does not apply to the withdrawal and transportation of up o
fourteen thousand acre-feet per vear of groundwater by the city of
Prescott, or the United States in cooperation with the city of Prescott,
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from the Big Chino sub-basin of the Verde River groundwater basin if
the groundwater is withdrawn and transported either:

1. In exchange for or replacement or substitution of supplies of water
from the central Arizona project allocated to Indian tribes, cities, towns
or private water companies in the Prescott active management area or
in the Verde River groundwater basin.

2. For the purpose of directly or indirectly facilitating the settlement of
the water rights claims of the Yavapai-Prescott Indian tribe and the
Camp Verde Yavapai-Apache Indian community.

17. Under Arizona law,-surface-water subflow and percolating groundwater are legally
distinct types of underground water. Subflow is considered part of the stream (J.e., surface
water) and is subject to prior appropriation. Percolating groundwater is not appropriable
and may be pumped by the overlying landowner, subject o the doctrine of reasonable
use and the federal reserved water rights doctrine. See Gila IV.

18.  Water in underground tributary aquifers is not a part of the surface stream and may
not be considered subflow. This is true even though given enough time, with certain

exceptions, all extractions from a tributary aquifer will cause a more-or-less corresponding
depletion from stream flow volume. See Gila IV.

19. ADWR has a statutory duly to provide technical assistance o the GSA Court. See
AR.S. § 45-256.

20. The judiciary is responsible for defining the limits of a subfiow zone-and-has-
assigned-that-task-te, with technical assistance from ADWR. The Arizona Supreme Court
has upheld the GSA Courl's determination that the saturated floodplain Holocene
alluvium is a geologic marker that will be the subflow zone in the San Pedro River
watershed.-Al '

: jate-los: ions: In other areas, the applicable criteria set out
by the GSA Court, as approved by the Gila IV Court, must be considered. Any other
criteria that are geologically and hydrologically am}mnnate for the particular location
may also be considered
21.  Waells inside the subflow zone are under the jurisdiction of the GSA Court, but the
well owner may show that they are not taking subflow. Wells outside the subflow zone
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that have a COD that extends into the subflow zone are also subject to the GSA
jurisdiction. See Gila IV.

ISSUE 9 - PURPORTED IMPACTS ON THE VER{)E. RIVER

22. Appeliants assert that Prescott’'s pumping will have an impact on the Verde River
that will lead to Prescoft being required to reduce its pumping. Appellants then argue that,
as a consequence, Prescott has not shown that it meets the requirement to show that the
water will be physically, legally, and continuously available for 100 years.

Call by a Senior Water-Rights Holder

23. Appellants have not met their burden to show by clear and convincing evidence
that Prescott will be pumping subflow. Consequently, Appeilants have not shown that the
pumped water might be subject to a call under the prior appropriation doctrine. Appellants
have not shown that ADWR must consider in the Decision and Order the effect of
Prescott's pumping on surface water rights to the Verde River.

24. No subfiow zone has been determined or mapped for the Verde River watershed.
It is the judiciary that must determine the boundaries of the subflow zone. Consequently,
the mere presence of saturated floodplain Holocene alluvium in the watershed can carry
no substantial weight in this proceeding. |

25.  Appellants argue that Prescott might be ordered to restrict its pumping because the
water might be subject fo call by a holder of federal reserved water rights. Appellants’
argument is based on speculation that is not supported by substantial evidence.
Appellants have not shown that ADWR must consider in the Decision and Order the
potential impact of Prescott’'s pumping on the holders of federal reserved water rights.
Endangered Species Act

26. Appellants assert that in the future Prescotit's pumping may be restricted because,
according to Appellants, it is likely that Prescott will be found to be in viclation of the ESA.
27. Because Appellants’ argument is based on speculation, Appellants have not met
their burden to show that Prescott's pumping will violate the ESA.

28. Appellants have not shown that ADWR must consider in the Decision and Order
the potential that Prescott’s pumping might vidiate the ESA.

Alleged Violation of the Yavapai-Prescott indian Tribe Settiement Act
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29. The CBD Appellants argue that Prescott might be ordered to restrict its pumping
because that pumping will violate the Yavapai-Prescott Indian Tribe Settlement Act. But
the CBD Appellants rely on essentially the same evidence intended to show that there will
be a violation of the ESA and that the pumping will deplete the flow of the Verde River.
30. The CBD Appellants have not met their burden to show that Prescott’s pumping
will violate the Yavapai-Prescott Indian Tribe Seftlement Act.

31. The CBD Appellants have not shown that ADWR must consider in the Draft
Decision and Order the possibility that Prescott's pumping might violate the Yavapai-
Prescott indian Tribe Settlement Act.

ISSUE 1 — PHYSICAL, LEGAL AND CONTINUOUS AVAILABILITY

Climate Change

32. Appeliants argue that ADWR must consider the impact of climate change on
Prescott’s ability to pump water from the Big Chino Sub-basin.

33.  Appellants have not met their burden to show that the effects of climate change will
prevent Prescott from pumping the water required to meet the DAWS as set forth in the
Draft Decision and Order.

34. Appellants have not shown that ADWR erred in its application of the AWS statutes
and rules to the Objections related to climate change.

Other Groundwater Pumping

35. Appeliants argue that because others in the Big Chino Sub-basin will also be
allowed to pump and use the groundwater, Prescott has not shown that the water will be
physically, legally, and continuously available.

pumping by future water users, other than by issued AWS détemiﬁatiens is not

considered when determining physical availability of groundwater. Consequently,
Appeliants have not shown that the water will not be physically, iegally, or continuously

available because others may aiso pump groundwater from the Big Chino Sub-basin.
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37. Appellants have not shown that ADWR erred in its application of the AWS statutes
and rules to the Objections related to other pumping in the Big Chino Sub-basin.

Physical Availability

38. The preponderance of the evidence shows that the water proposed to be imported
into the Prescott AMA pursuant to A.R.S. § 45-555(E) will be physically available for 100
years. ' |

39. Appeliants have not shown that ADWR erred in its application of the AWS statutes
and rules to the Objections related to physical availability.

Legal Availability

40. Because imported groundwater is not listed in R12-15-718{E), Appellants argue
that there is no legal basis on which Prescott can show the imported groundwater
qualifies for an AWS, ADWR asserts that R12-15-718(E) is not all-inclusive and that other
rules and statutory provisions show that Appellants’ argument is in error.

41. ARS.§ 4&555{E) allows Prescott to import water from the Big Chino inio the
Prescott AMA. Although A.R.S. § 45-557 limits when groundwater from outside an AMA
may be used for an AWS, none of those limitations apply to Préscott’s Application.

42.  AA.C. R12-15-716(D)}2) provides a rule for determining the physical availability of
groundwater to be withdrawn from a basin outside an AMA and imported into an AMA.
Under Appélfants’ argument, this rule would be superfluous.

43. The intent of the legislature was to allow imported groundwater from the Big Chino_
Sub-basin to be used as a basis for demonstrating an AWS if the applicable AWS criteria
are met.

44.  Appellants have not shown that ADWR erred in its application of the AWS statutes
and rules to the Objections related to legal availability.

45.  The preponderance of the evidence shows that the water proposed to be imported
into the Prescott AMA pursuant to A.R.S. § 45-555(E) will be legally available for 100
years,

Continuous Availability

48. The preponderance of the evidence shows that the waler proposed {o be imporied
into the Prescoit AMA pursuant to A.R.S. § 45-555(E) will be continuously available for
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draft Decision and Order provides that groundwater from the Big Chino Sub-basin will

be added to Prescotl's DAWS only if Prescoti submits o ADWR by December 31, 2019
evidence that ADEQ has issued an AOC for a pipeline to transport the groundwater io

Prescotl’'s service area

47.  Appellants have not shown that ADWR erred in its application of the AWS statutes
and rules to the Objections related to continuous availability.

ISSUE 3 —FINANCIAL CAPABILITY

48. Inits Draft Decision and Order, ADWR determined that Prescott has submitted the
documentation required by the applicable rule and, consequently, that Prescott has
demonstrated that it has the required financial capability.

49. Based on Mr. Harvey's testimony, the CBD Appellants argue that: (1) Prescotf's
CIP does not show that Prescott has the financial capability to construct the required
infrastructure; and (2) the Decision and Order is in error because the debt-capacity
calculations are not based on standard assumptions. See Exhibit ADWR 132A at Finding
of Fact 48. _

50. In light of Mr. Woodfill's testimony, Mr. Harvey's opinions show only that that there
may be room for disagreement among economists and financial planners engaging in
long-term planning. Consequently, Mr. Harvey's testimony is not sufficient to show that
Prescott does not have the financiail capacity to construct the required facilities or that
ADWR erred when it concluded that the debt-capacity calculations were prepared using
standard assumptions.

51. The preponderance of the evidence shows that Prescott has met the requirements
of the applicable rule and that Prescott has demonstrated the financial capabiiity to
construct the water facilities required to transport the water to be imported. In addition
the draft Decision and Order provides that groundwater from the Big Chino Sub-basin
will be added to Prescott's DAWS only if Prescott submits to ADWR by December 31,
2019 evidence that ADEQ has issued an AOC for a pipeline to transport the
groundwater 1o Prescott’'s service area.
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52. The CBD Appeliants have not shown that ADWR erred in its application of the
AWS statutes and rules o the Objections related to financial availability.

ISSUE 2 - COMPLIANCE WITH A.R.S. § 45-555(E)

Water to Prescott Valley

53.  Appellants argue that water fo be used by Prescott Valiey does not qualify under
A.R.S. § 45-555(E) because under that statute Prescott, and not Prescott Valley, may
import the groundwater.

54, A.R.S. § 45-555(E) does not address or limit who may use water imported from
Big Chino Sub-basin, nor does the statute address where that water may be used. in
contrast, other provisions of A.R.S., Title 45, Chapter 2, Article 8.1 do place restrictions
on the use of water imported into the AMAs. As a matter of statutory construction, this
shows that the legisiature did not intend to place restrictions on the use of water that
Prescoft imports from the Big Chino Sub-basin.

55.  Appeliants have not shown that ADWR erred in its determination that Prescott
may deliver the imported water to Prescott Valley.

A.R.S. § 45-555(E)}{1) CAP Water

Prescott's CAP Allocation — 7,127 AFY

56. ADWR's position is that only CAP water that Prescott has not yet replaced is
now eligible for replacement with imported water. Prescott argues that the statute has
no limits or offsets that aliow ADWR to make any deductions from the relinquished
volume.

57. ADWR's interpretation of the statute is appropriate. it would not make sense to
conclude that the legislature intended to allow Prescott to replace its CAP water more
than once. Prescoit has not met its burden to show that ADWR may not apply an offset
to account for CAP water that has already been repiaced

58. ADWR found that 17.35% of Prescott's CVID gurchase was made using-meney-

e proceeds from the sale of its CAP waler.-But; bBecause
Prescott's CAP water-meets met met fully the physical availability requirements for an AWS,
ADWR considered only the volume of the CVID water that-also-meet ALAL

reqwm-be meets the physical availability reguirements for mciusmn in
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Prescott's DAWS as being eligible as replacement water (1,391 AFY). Consequently,
ADWR determined thatthe- Prescott has already replaced 241.3 AFY-has-been-
replaced of its CAP water (17.35% of 1,391 AFY = 241.3 AFY).

59.  Appellants argue that: (1) Prescott’s entire purchase from CVID should be
considered as replacement water because Prescott used money from the account in
which it deposited the $3.4 million; and (2) because there is no relationship between the
AWS statutes and A.R.S. § 45-555(E), ADWR erred by not using the full amount of
Granite Creek water.

60. Contrary to Appellants’ argument, these statules are related by virtue of the fact
they are within A.R.S. Title 45, Chapter 2. Appellants present no sound basis on which
o conclude that by comingling the money, Prescott “tainted” money that did not carry
any restrictions on its use. Furthermore, because 100% of Prescott's CAP water met
the physical availability criteria of the AWS rules, it was reasonable for ADWR to
consider only that portion of the Granite Creek water purchased from CVID that meets
the physical availability criteria as being eligible as replacement water

61. Appeliants do not present a sufficient basis on which o conclude that ADWR's
interpretation of the statute is in error.

62. Prescott has not met its burden to show that ADWR erred in its determination
that 241.3 AFY of Prescoti's CAP allocation was previously replaced and is

consequently not now eligible for replacement with imporied water.

83. Appellants have not shown that ADWR erred in its determination that AR.S. §
45-555(E)1) allows Prescott to import 6,885.7 AFY as replacement water for its CAP
allocation.

The Tribe's CAP Allocation — 500 AFY

84, ADWR defermined that Prescott was not entitled {o replacement water for the
Tribe’s 500 AFY because there was no agreement between Prescott and the Tribe for
Prescoft to replace the Tribe's CAP allocation in the AMA.

65. Prescott argues that urider a plain reading of subsection (E)}(1) it is entitled to
replace any CAP allocation that has been relinquished and that ADWR is adding a
limitation that is not present in the statute.
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66.. __The relevant language of A.R.S. § 45-555(E¥1) authorizes Prescott to import

groundwater from the Big Chino Sub-basin “[iln exchange for or replacement or

substitution of supplies of water from the central Arizona proiect allocated to Indian

iribes ... in the Prescott active management area or in the Verde River groundwater
basin.” This language does not give Prescott an absolute right to import groundwater
from the Big Chino Sub-basin in an amount equal to the volume of CAP water allocated

to an Indian tribe in the Prescoft AMA or the Verde River groundwater basin. instead,

Prescott may import groundwater under this provision only if the groundwater is

imported "in exchange for or replacement or substitution of” the Indian tribe’'s CAP

allocation.

87.  There is no evidence in the record that_ Préscat& had any right to use the Tribe's
CAP allocation or that it could have leased the CAP allocation had the Tribe not sold it.

Nor is there any evidence that Prescott had an agreement with the Tribe to replace the
Tribe's CAP allocation. In fact, the Tribe waived all state and federal water rights as part
of the Settlement Agreement, Furthermore, although Prescott agreed to provide water
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service to the Tribe under the Settlement Agreement, the Director has determined that_
Prescott has the right under A.R.S. § 45-555(E)2) fo import groundwater from the Big
Chino Sub-basin in an amount equal to the amount of water it serves to the Tribe. For
all of these reasons, it cannot reasonably be said that Prescott’s importation of 500 AFY
of groundwater from the Big Chino sub-basin would be “in exchange for or replacement
or substitution of” the Tribe's CAP allocation.

68.  Prescott has not met its burden to show that it is authorized to import 500 AFY

from the Big Chino Sub-basin to replace the Tribe's CAP allocation. Consequently, this
volume shouid not be included in Prescoit’'s DAWS.

A.R.S. § 45-555(E)(2) Water to Facilitate Settiement of the Tribe’s Claims

Type 2 Extinguishment Credits ~ 950.7 AFY

69. The preponderance of the evidence shows that Prescott’s pledge of its Type 2
rights helped facilitate settlement of the Tribe's claims.

70. Because Prescott gave up its right to extinguish the Type 2 rights, ADWR
determined that Prescott should be allowed to replace a volume of water equivalent to
the AWS-credit that the Type 2 rights would have provided o Prescott on
extinguishment. ADWR's conclusion is not an unreasonable reading of subsection
(EX2).

71.  Appellants’ argument that ADWR should not have included this water because
the Type 2 rights were not extinguished is not a sufficient basis on which to conclude
that ADWR's determination was made in error.

72. Appellants’ argument that these extinguishment credits are a double counting of
the 231 AFY under Prescott’s obligation to deliver water to the Tribe is not persuasive
because the Type 2 rights secure more than just the delivery obligation. Additionally,

Prescott has not vet served water to the Tribe pursuant to the Type 2 right and it is not
known whéther it ever will be required to do so.

73.  Appeliants have not shown that ADWR erred when it determined that Prescott
may import from Big Chino Sub-basin 950.7 AFY for the Type 2 rights.
Prescott’'s Water Service to the Tribe — 231 AFY
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74. Inits Draft Decision and Order, ADWR determined that Prescott's agreement to
provide the Tribe water service in perpetuity and o provide the Tribe with first priority to
550 AFY facilitated the settlement even though Prescott had existing obligations to the
Tribe. Consequently, ADWR determined that the delivery obligation meets the
requirement of subsection (E)(2).

75.  Mr. Ogo negotiated the settlement for the Tribe and, consequently, his opinion
that the new obligations were important to the Tribe carries more weight than does Mr.
Sommers’ opinion that these concessions were not sufficient {o meet the statute. The
preponderance of the evidence shows that Prescott's commitments to the Tribe
facilitated the settlement.

76.  Appellants have not shown that ADWR erred when it determined that Prescott
may import from Big Chino Sub-basin 231 AFY for water that will be delivered to the
Tribe under the terms of the Settlement Agreement.

Water from Granite Creek — 643 AFY

77.  The preponderance of the evidence shows that it was CVID that provided the
Tribe with the 643 AFY of Granite Creek water. Essentially, ADWR’s position is that
replacement water under subsection (E)2) is limited to contributions by Prescott.

Prescott argues that because it recognized these rights in the Settlement Agreement, i
qualifies to import that volume of water. |

78.  The statute supports ADWR’s position. Because Prescott benefits from imported
water under (EX2), the reasonable reading of the statute is that for Prescott to qualify
for imporied water, Prescott, and not CVID, must have provided something to the Tribe
{o facilitate the settlement. Merely acknowledging the water rights provided by CVID is
not sufficient to meet the intent of the statute.

79.  Prescott has not shown that ADWR erred when it determined that Prescott may
not import from Big Chino Sub-basin 843 AFY for the Granite Creek water.

CAP Water under A R.S. § 45-855(EX2)

80. Prescolt argues that the CAP relinquishments facilitated the settlement by
causing Scottsdale and others io support the sseitlement. Consequently, according to
Prescott, the CAP relinquishments also meet the requirements of subsection (EX2).
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81. Prescotl's interpretation of the statute is not persuasive. Because Prescott
benefits from imported water under (E)(2), the reasonable reading of the statute is that
Prescott must have provided something 1o the Tribe to facilitate the settlement. The
sale of CAP water to Scottsdale is not sufficient to meet the intent of the statute.

82. Prescott's entire CAP allocation of 7,127 AFY has been accounted for_ under
A.R.S. § 45-555(E)(1) or replaced, which provides another basis on which Prescott’s
argument fails for that water.,

83. Prescott has not shown that A.R.S. § 45-555(E)(2) allows it to import water for
the relinquished CAP allocations. }

ISSUE 4 ~ CALCULATION FOR ASSURED WATER SUPPLY PURPOSES

84. Apgﬁeliams argue that the water to be delivered to Prescott Valley does not meet
the AWS rules.

85. ADWR found that Prescott Vailey is a “customer reasonably projected to be
added” under the definition of “projected demand” found at A.A.C. R12-15-701(57).
Appellants argue that this was an error because Prescott Valley is not in Prescott's
service area.

88. AA.C. R12-15-701(57) defines "Projected demand” as

[Tlhe 100-year water demand at build-out, not including committed or
current demand, of customers reasonably projected to be added and
plats reasonably projected to be approved within the designated
provider's service area and reasonably anticipated expansions of the
designated provider's service area.

87. ADWR’s determination that the water to be used by Prescott Valiey meets the
definition of projected demand is not an unreasonable reading of the rule. Additionally,
the IGA between Prescott and Prescott Valley entitles Prescott Valley to 45.9% of any

groundwater imported by Prescott from the Big Chino Sub-basin during a year, after
subtracting the amount of water delivered fo the Tribe during the year. Conseguently, in
order for Prescott to receive its full share of the water, it must import the entire volume
allowed under AR.S. § 45-555(F). This means that the entire volume must be

recognized in Prescott's DAWS in order to ensure that Prescott’'s share of the water is

taken into account by other AWS applicants. Including Prescott Valley's share of the
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water in Prescoit's DAWS does not mean that the water is considered an AWS for new
subdivisions within Prescott Valley. The draft Decision and Order expressly provides

that inclusion of the water in Prescott's DAWS does not fulfill any reguirement for a new

subdivision in Prescott Valley to obtain a certificate of AWS or a commitment of service

from a designated provider. Any entity wishing to use the water to demonstrate an AWS
in Prescott Valley must apply to ADWR for a certificate of AWS or DAWS and
demonstrate that the water satfisfies all of the applicable AWS requirements. For all of

these reasons, ADWR did not err in including Prescott Valley's share of the water in the
draft Decision and Order.

88. ADWR found that Prescott is authorized to import from the Big Chino Sub-basin
8,067.4 AFY and that all of that water meets the AWS requirements. Appeliants have
not shown that ADWR's determination that this 8,067.4 AFY meets the AWS
requiremenis was made in error,

89, If the requested water does not meet the requirements of A.R.S. § 45-555(E), it
necessarily does not meet the AWS requirements. Consequently, in all cases where
ADWR determined that Prescott’s request did not comply with A.R.S. § 45-555(E),
ADWR found that Prescott did not meet the AWS requirements.-With-fhe-exception-of-

o-500-AFY-forthe-Tribe's-allocation-ADWR's This determination was correct.

80
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DEPARTMENT OF WATER RESOURCES
BEFORE THE DIRECTOR

IN THE MATTER OF THE APPLICATION OF

THE CITY OF PRESCOTT FOR A MODIFICATION
OF ITS DESIGNATION AS HAVING AN ASSURED
WATER SUPPLY

AWS No. 2008-006

DECISION AND
ORDER

No. 86-401501.0001

L___ INTRODUCTION
On October 12, 2007, the Arizona Department of W

FINDINGS OF FACT
A, General
rporated in accordance with Article XI1I of the Arizona
Constitution.
2. Prescott is located within the Prescott AMA.
Prescott currently serves water through its municipal distribution system to its customers.
4. Prescott has the legal authority to deliver water to its customers located within its service

arca.
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10.

11.

Prescott is currently designated as having an assured water supply pursuant to Decision
and Order AWS 2005-004, issued on September 16, 2005.

B. Water Demands
Prescott reported that its current demand as of calendar year 2007 is 8,327.1 acre-feet per
year (“current demand”). The current demand includes deliveries to the Yavapai-Prescott
Indian Tribe (“Tribe™) in 2007.

Prescott’s committed demand as of calendar year 2{){}7:13 2/

{“committed demand™). The committed demand 1nch;é"‘ the :_'

.44 acre-feet per year
YA verage of the

volume of water that Prescott is obligated to deliver
Irrigation District (“CVID™).

Prescott's projected demand in 2023 is 5,660.46 act ear ("2023

demand or the

service area, and the projected demand of the Tribe.

Prescott’s annual estimated water demand in 2027, which is the sum of its current
demand, committed demand and 2027 projected demand, is 20,675.44 acre-feet per vear
("2027 annual estimated water demand”).
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12.

13.

14,

15.

16.

17.

18.

19.

C. Groundwater Withdrawn in the Prescott AMA: Physical, Continuous and Legal
Availability, Consistency with the Management Goal. and Consistency with the

Management Plan
Prescott has the right to withdraw groundwater within its service area in the Prescott
AMA and deliver the groundwater to its customers pursuant to Service Area Right No.
56-003017.0000.

Prescott has demonstrated that after withdrawing 11,200 acr - Feet per year of

groundwater or stored water recovered outside the areg of imps m within its service

area for 100 years, the depth-to-static water level within its servi
exceed 1,000 feet below land surface.

is not expected to

Prescott currently has wells within its service area of
total of 13,229.63 acre-feet per vear of groundwater.
As of the date of the application, Presco :

Department. Thé remaining lots are listed, by subdivision, in Attachment B attached to
this Decision and Order.

Prescott is currently regulated as a large municipal provider under the Municipal
Conservation Program in the Third Management Plan for the Prescott AMA
(“Management Plan™). As of the date of this order, Prescott has not been found to be out

of compliance with the Management Plan.
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20.

21.

22.

23,

24,

25.

26.

27,

28.

29,

D. Recharge and Recovery
Prescott holds an Underground Storage Facility Permit (Permit No. 71-519367.0000) and

a Water Storage Permit (Permit No. 73-528737.0000), which allow storage of a
maximum volume of 6,721 acre-feet per year of effluent and surface water.
Prescott holds Recovery Well Permit No. 74-569302.0000, wwhich allows recovery of

6,700 acre-feet per year outside the area of impact of steragé |

Prescott has a pending application for a recovery w
which is located within the area of impact of stora;
recover up to 1,694 acre-feet per vear.
E. Surface Water: Physic

Prescott holds 16,281.66 acre-feet of existing long-term storage credits for stored

effluent, averaging approximately 162.82 acre-feet per year over a 100-year period.
Prescott’s wastewater treatment plants currently have the capacity to treat 9,353.19 acre-
feet per year of effluent for non-potable uses or for storage and recovery.

Based on an evaluation of the current, metered production of effluent, Prescott is

projected to prodﬁce 5,946.49 acre-feet per year of effluent in 2023,
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30.
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32.

33.

34.

35.

38.

Based on an evaluation of the current, metered production of effluent, Prescott is
projected to produce 6,131.65 acre-feet per year of effluent in 2027.

Prescott will treat and directly deliver 1,796 acre-feet per year of effluent for non-potable
use.

Prescott is obligated to transfer long-term storage credits to CVID for irrigation uses
pursuant to an intergovernmental agreement dated March 2’? 1998, CVID may request
variable amounts per year, but is limited to a total quantzty, Wﬁwh, asof the end 0f 2007,

acre-feet per year.

Prescott will store and recover outside the area of im 8 acre-

feet per year of effluent for potable use.

In 2023, Prescott will store and recover wi

from thé Big . b-basin and transport it to the Prescott AMA pursuant to A.R.S. §
45-555(E) (“txaﬁspoﬁati{)n water”). The calculations for this volume are shown in
Attachment C to this Decision and Order.

This Decision and Order does not limit Prescott’s right to transport more than 8,067.4
acre-feet per year of groundwater from the Big Chino sub-basin to the Prescott AMA
pursuant to A.R.S. § 45-555(E) in a year in which Prescoft serves more than 231 acre-feet
to the Tribe. The volume that Prescott is authorized to transport in a particular year could
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39.

40.

41.

42.

43.

45.

be more or less than 8,067 4 acre-feet per year, depending on the volume of water that
Prescott actually delivers to the Tribe in that year.

Prescott’s application states that after subtracting the amount of water delivered to the
Tribe each year, 45.9 % of the remaining transportation water must be available for
delivery to Prescott Valley pursuant to an agreement between those parties.

Based on Prescott’s projection of deliveries to the Tribe in 2027 in the amount of 231

acre-feet, the maximum annual volume of transportation waf_tf tthat Prescott will be

in Prescott’s 2027 projected demand. Inclusion of
requirement to obtain a certificate of assured water

water service from a designated provider for a new's

feet below land surface.
Prescott’s Capital Imprx

physically, continuously and legally available when ADEQ issues an AOC.

H. Water Quality
Prescott will be regulated by ADEQ as a public water syster, pursuant to A.R.S. §§ 49-
351, et seq.
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46.

47.

48.

of Law:

1.

1. Financial Capability
Prescott has constructed the delivery system and storage facilities necessary to satisfy its

annual estimated water demand for calendar year 2023.

Prescott has included in its Capital Improvement Plan for fiscal years 2010 through 2014
$142.6 million for construction of the pipeline and other infrastructure to withdraw
groundwater from the Big Chino sub-basin and transport it to the Prescott AMA.
Prescott’s chief financial officer has certified that finances foi“be available to implement
that portion of the Plan. ..

The water system bond capacity spreadsheet provided

term and credit requirements.
118
Having reviewed the Findings of Facet, the Dej

Prescott has demonstrat

B

cnntinﬁéusiag hle énd legally available for at least 100 years and will be consistent
with the man&geﬁlent goal of the Prescott AMA. See A A.C. R12-15-716; R12-15-717,
R12-15-718; R12-15-722. This volume, 16,507.44 acre-feet per year, is sufficient to
meet the 2023 annual estimated water demand of 16,397 acre-feet per year. See
Attachment D to this Decision and Order.

Prescott has demonstrated that with the transportation water, 9,466.02 acre-feet per year
of groundwater from the Prescott AMA, 1,391 acre-feet per year of surface water 1o be
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stored and recovered within the area of impact, 1,733.98 acre-feet per year of effluent to
be stored and recovered outside the area of impact, 1,916 acre-feet per year of effluent to
be stored and recovered within the area of impact, 1,796 acre-feet per year of effluent to
be treated and directly delivered for non-potable use, 204.44 acre-feet per year of long-
term storage credits to be transferred to CVID, and 8,067 .4 acre-feet per year of
groundwater to be withdrawn from the Big Chino sub-basin and transported to the
Prescott AMA will be physically available, comina{)us%y avagffable and legally available

24,574.84 acre-feet per year, is sufficient to meet th
demand of 20,675.44 acre-feet per year. See Attachn

demand that will be met with groundwater

year and Prescott’s annual estimated ws

Order. The groundwater allowance will increase in accordance with Formula 1 in

Attachment E to this Decision and Order. However, an increase in groundwater
allowance does not affect the volume or term of this designation.

The groundwater allowance set forth in Finding of Fact No. 16 of this Decision and Order
may increase if any residential groundwater use and associated non-residential use in

existence on August 21, 1998, is replaced by permanent groundwater service by Prescott.
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The groundwater allowance will increase in accordance with Formula 2 in Attachment E

to this Decision and Order. However, an increase in groundwater allowance does not

affect the volume or term of this designation.

IV. ORDER OF DESIGNATION AND CONDITIONS OF DESIGNATION

Having reviewed the Findings of Fact and Conclusions of Law, the Director hereby

issues this Decision and Order designating Prescott as having an assured water supply, subject to

the following conditions:

1.

The Director reserves the right under A A.C. R12-15: b

modify the designation as conditions warrant.

findings of fact or the conclusions of law upon whié§§

are invalid, or if an assured water supply no longer exists.

t demand, committed demand and two-year projected demand
exceeds 20,675.44 acre-feet per year, or by December 31, 2025, whichever is earlier.
Pursuant to A.A.C. R12-15-719, Prescott shall satisfy any state water quality
reguirements established for its proposed use after the date of this designation.
Prescott shall annually provide to the Department the following information in the
manner prescribed in A.A.C. R12-15-711{A):
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a. An estimate of the demand of platted, undeveloped lots located in Prescott’s service

area.

b. An estimate of the demand at build-out of customers with which Prescott has entered

into a notice of intent to serve agreement in the previous calendar year.
c¢. A report regarding Prescott’s compliance with water quality requirements.
d. The depth-to-static water level of all wells from which Prescott withdrew water during
the previous calendar year.

e. Any other information requested by the Directo:’fé’ errm ‘whether Prescott is

ADEQ has issued an AOC for thﬁpri‘yeims,

year, less any volume

dsion listed in Attachment B for which the request is made.

ii. A copy of the preliminary plat approved for the subdivision. The
preliminary plat must have been approved prior to August 21, 1998,

iif. A copy of the approved, recorded final plat of the subdivision.

iv. A copy of the standard report of the Prescott Community Development
Department to the Prescoit City Council on the subdivision explaining any
changes between the preliminary plat and the final plat, explaining why

=10
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the plat is in substantial conformance with the preliminary plat and finding
that the original plat was feasible to develop.

v. A calculation of the difference in projected water use, including
groundwater use, between the preliminary plat and the final, recorded plat.
The information used in making the calculation shali also be submitted,
including, but not limited to, the landscaping plans for the open areas of
the subdivision, a copy of any proposed deed esﬁnctm@s or covenants

ion of the nature and

The Director shall increase Prescott's groun
Formula 1 on Attachment E if the Director ﬁ
i Prescott has found that the final plat for the s

ii. The total projected water use, including’

W e
i Gt

nal plat, is equal to or less than the projected
eliminary plat.

the current policy of the City of Prescott as expressed in Resolution No, 3213,
adopted November 23, 1999. If at any time, the City of Prescott alters the policy

expressed in Resolution No. 3213 through amendment, repeal, or adoption of any
other policy, ordinance, regulation or enactment, the Department may modify or

revoke this Decision and Order,

-11-
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DECEMBER 31, 2019, THE CITY OF PRESCOTT SHALL BE DESIGNATED AS
HAVING AN ASSURED WATER SUPPLY UNTIL DECEMBER 31, 2027.

d. Within 180 days of receiving the request and information specified in Condition
8(a) of this Decision and Order, the Director shall notify Prescott whether the
criteria of Condition 8(b) of this Decision and Order have been met, whether the
groundwater allowance will be increased and the volume of the increase. If the
request is approved, the Director shall add the volume to Prescott’s groundwater
allowance. However, an increase in the groundwater allowance does not affect the

volume or term of this designation.

this Decision and Order, Prescott shall submit evié?’

receiving the replacement water service, evidence

However, an increase in the groundwa

this designation.

DATED this___ dayof ,200

Herbert R. Guenther, Director
Arizona Department of Water Resources

12~
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A copy of the foregoing
Decision and Order mailed

by certified mail this___ day

of , 200 , to:

Steve Norwood, City Manager
City of Prescott

P.O. Box 2059

Prescott, AZ 86302

A copy of the foregoing
Decision and Order mailed
by first class mail this ___ day
of , 200 , to:

Rita P. Maguire

Michael J. Pearce

Maguire & Pearce, P.L.L.C.
2999 N. 44™ St., Suite 630
Phoenix, AZ 85018

Arizona’s Real Estate Commissioner
Arizona D?ameni of Real Estate

2910 N. 447 St., Suite 100
Phoenix, AZ 85018

2200 East Hillsdale Roa
Prescott, Arizona. 863

By:

Certified Mail No.

13-



Attachment A: Calculation of Groundwater Allowance

R12-15-726(A). Prescott AMA Calculation of Groundwater Allowance and Extinguishment
Credits

The Director shall calculate the groundwater allowance for a certificate or designation in the Prescott
AMA as follows:

1. [Not selected by Prescott]

2. If the application is for a designation of assured water supply:

a. Except as provided in subsections (A)(3) and (A)(5), if the applicant was in existence as of
January 12, 1999, and the application is filed before calendar year 2026, the Director shall:

i. Multiply by 100 the largest volume of groundwater determined by the Director to have been
withdrawn by the applicant from within the Prescott AMA for use within the applicant’s service area in
any calendar year from 1995 through 1998, consistent with the municipal conservation requirements
applicable under the second management plan for the Prescott active management area:

1997 Annual Report shows 6,534.7
withdrawn minus deliveries outside the
service area of 26.0 AF vielding a value of
6,508.7. Rounded to 6,509.

6,509 * 100 = 650,900

il-v, This portion of the calculation was replaced with the calculation in (A)(3). See
be‘ie*gv (shaded).

2.15 persons per dwelling unit (PPDU) based on 2005 D&O
2.15* 150 * 365 = 117,712.5 gals per dwelling unit (DU)

Decision and Order No. 86-401501.000



Attachment A
Decision and Order No. 86-401501.0001

117,713 * 7,924 / 325,851 * 100 = 286,253

vi. If any residential groundwater uses, including residential groundwater uses served by any
exempt well, in existence on August 21, 1998, have been replaced by permanent water service from the
applicant after August 21, 1998, multiply one-half acre-foot of groundwater by the number of housing
units receiving the service and then multiply that product by 100;

Per discussions with Prescott and per application,
this volume is 0 AF.

vil.  Determine the volume of groundwater withdrawn by the applicant from within the Prescott
active management area during the period beginning January 1, 1999 and ending December 31 of the
calendar year before the date of the application;

Year Groundwater Withdrawn (AF)
1999 6704
2000 6642
2001 6808
2002 8214
2003 . 7009
2004 7236
2005 6337
2006 7979
Total 56,929
Viit. This portion of the calculation was replaced with the

calculation in (AX5). See below (shaded).

Page 2 of 4
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Number of Calendar years = §
1997 Annual Report Amount = 6,509
6,509 * 8 =52,072 AF

2.15 PPDU based on 2005 D&O
2.15 * 150 * 365 = 117,712.5 gals per DU

This number is cumulative.

1999 345 * 8 = 2,760 2003 589 *4=27356

2000 438*7=3,066 2004 536*3=1,608

2001 430 *6=2,580 2005 491 *2=982

2002 580*5=2900 2006 404 * 1 =404
TOTAL 16,656

With corrected lot munber is
16,656 du* 117,713 gals / DU/ 325,851
= §,017 AF

52,072 + 6,017 = 58,089 AF

Page 3 of 4
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ix. Subtract from the volume calculated in subsection (A}2)(a)(vii) the volume calculated in

subsection {(A)(2)(a)(viii). The volume calculated in this subsection shall not be less than zero,
and;

536,929 - 58,089 = -1,160=0

X. Add the volumes calculated in subsections (A)(2)a)(1), (A)Y2Xa)(v), and (A)2ZXa)(vi),
and then subtract from the sum the volume calculated in subsection (A} 2)a)(ix).

650,900 + 286,253 + 0 - 0 = 937,153

The final groundwater allowance = 937,153 acre-feet or 9,371.53 acre-feet per vear for 100 vears.

Page 4 of 4



Attachment B: Subdivisions Eligible to Receive the Groundwater Allowance

Number of Number of
o Lotson | o800 »
Subdivision Name Prelimi Final lf'lats Remaining Lots
Plat Y| Submitted
to ADWR
Cliff Rose, Unit 3 21 0 21
Dells at Prescott Lakes 167 101 66
Lakeside@ Prescott Lakes 240 35 205
Mason Ridge 14 0 14
Peaks Unit | @ Prescott Lakes 665 0 665
Peaks Unit I @ Prescott Lakes 150 124 26
Prescott Lakes: Estates Unit 2 239 163 76
Prescott Lakes: Estates Unit 3 12 0 12
Prescott Lakes; Pines 231 216 15
Prescott Lakes: Pinnacle Unit 1 62 0 62
Prescott Lakes: Pinnacle Unit 2 340 0 340
Summit Unit 2 227 133 94
The Club at Forest Trails 49 0 49
Yavapai Hills 1,632 239 1,393
Yavapai Hills in Prescott Valley 489 0 489
Total 4,538 1,011 3,527
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Attachment C: Calenlations Pursuant to A.R.S. § 45-555(E)

1. Replacement of Prescott’s CAP Allocation—A R.S, § 45-555(E)(1)
(6,385.7 acre-feet per year)

If Prescott had retained its 7,127 AFY CAP allocation that it sold to Scottsdale in 1995, the
entire amount would have been physically, legally and continuously available for its designation
of assured water supply. A.A.C, R12-15-716, 717 and 718. A.R.S. § 45-555(E)X(1) authorizes
Prescott to transport an amount of groundwater from the Big Chino sub-basin to replace its CAP
allocation, to the extent Prescott has not already replaced the CAP allocation. In 1998, Prescott
replaced a portion of the CAP allocation by purchasing water rights from the Chino Valley
Irrigation District (“CVID”). However, only 17.35% of the water rights were purchased with the
proceeds of the sale of Prescott’s CAP allocation. In 2005, the Department determined that
1,391 acre-feet per year of the water rights purchased from CVID are physically, continuously
and legally available for its designation of assured water supply. Therefore, the Department has
determined that 17.35% of 1,391 acre-feet per year is the volume of CAP water that Prescott has
already replaced. The volume of groundwater that Prescott is authorized to transport from the
Big Chino sub-basin to the Prescott AMA to replace its CAP allocation is calculated as follows:

7,127 acre-feet per year ~ (1,391 acre-feet per year x 17.35% = 241.3)
= §,885.7 acre-feet per year

2. Loss of Potential Extinguishment Credits Due to Pledge of Type 2 Non-Irrigation

Grandfathered Groundwater Right (“Type 2 Right™) to Facilitate Settlement—A.R.S,
§ 45-555(EX2) '

{950.7 acre-feet per year)

By pledging its 3,169 AFY Type 2 Right to guarantee water service to the Yavapai-Prescott
Indian Tribe (“Tribe”) in facilitation of the Yavapai-Prescott Indian Tribe Settlement (“YPIT
Settlement”), Prescott lost potential assured water supply extinguishment credits it otherwise
could have earned by extinguishing the right in 1995. The volume of extinguishment credits is
determined pursuant to the formula provided in A.A.C. R12-15-726(B)(1). The volume of
groundwater that Prescott is authorized to transport from the Big Chino sub-basin to the Prescott

AMA under AR.S. § 45-555(E)}(2) due to the pledging of its Type 2 Right is calculated as
follows:

3,169 acre-feet per year X 30 years = 95,070 acre-feet for 100 years, or
950.7 acre-feet per year for 100 years

3. Water Deliveries to the Tribe to Facilitate Settlement—A.R.S. § 45-555(E)(2)
{231 acre-feet per year)

By extending water service to the Tribe in perpetuity and giving priority to the Tribe in its Water
Service Agreement with the Tribe as part of the YPIT Settlement, Prescott directly or indirectly
facilitated the YPIT Settlement and therefore is authorized to transport from the Big Chino sub-

| WP N RGO B, OO SRS % VR . F RV PL R B P L LY, Y. ]



Attachment C
Decigion and Order No. 86-401501.0001

basin an amount equal to the amount of water it serves to the Tribe each year pursuant to AR.S.
§ 45-555(E)}(2). Prescott projects that the Tribe’s water demand in 2027 will be 231 acre-feet.

-

4. Total

The total volume of groundwater that Prescott is authorized to withdraw from the Big Chino sub-

basin and transport to the Prescott AMA pursuant to A.R.S. § 45-555(E) for purposes of this
Decision and Order:

6,885.70 acre-feet per year + 950.70 acre-feet per year + 231 acre-fect per year
= 8,067.40 acre-feet per year

™o e s B
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Attachment £

Formula 1:

The groundwater allowance will increase following the recording of a final plat for each of the
subdivisions listed in Attachment B, so long as the conditions of this Decision and Order are met.
The groundwater allowance will increase in accordance with the following formula:

The number of lots in the subdivision x 2.15 (average dwelling occupancy) x 150 gallons
per capita per day x 365 days x 100

Divide product by 325,851 gallons/acre-foot to convert to acre-feet.

Formala 2:

The groundwater allowance will increase if Prescott replaces any residential groundwater use,
including any non-residential use associated with the residential use, in existence on August 21,
1998, with permanent groundwater service by Prescott. The groundwater allowance will
increase in accordance with the following formula:

0.5 acre-foot x the number of housing units receiving replacement water service x 100
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