
NOTICE OF PROPOSED RULEMAKING 

TITLE 12. NATURAL RESOURCES 

CHAPTER 15. DEPARTMENT OF WATER RESOURCES 

PREAMBLE 

1. Sections Affected Rulemaking Action 

 R12-15-701 Amend 

 R12-15-712 Amend 

 R12-15-713 Amend 

 R12-15-714 Amend 

 R12-15-715 Amend 

 R12-15-716 Amend 

 

2. The statutory authority for the rulemaking, including both the authorizing statute 

(general) and the statutes the rules are implementing (specific): 

 

Authorizing statutes: Laws 2007, Ch. 240, § 10(B); A.R.S. § 45-105(B)(1).  

Implementing statutes: Laws 2007, Ch. 240, § 10; A.R.S. §§ 45-108, 45-108.01, 45-108.02 and 

45-108.03. 

 

3. A list of all previous notices appearing in the Register addressing the final rules: 

 

Notice of Rulemaking Docket Opening:  13 A.A.R. 4146, November 23, 2007. 

Notice of Rulemaking Docket Opening: 14 A.A.R. ____, December 12, 2008. 
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4. The name and address of agency personnel with whom persons may communicate 

regarding the rulemaking: 

Name: Doug Dunham, Deputy Assistant Director  

Address:  Arizona Department of Water Resources 

 3550 North Central Avenue 

 Phoenix, AZ 85012 

 Telephone:  (602) 771-8590 

 Fax: (602) 771-8689 

 E-mail: dwdunham@azwater.gov 

 Name: Nicole D. Swindle, Deputy Counsel 

 Address:  Arizona Department of Water Resources 

 3550 North Central Avenue 

 Phoenix, AZ 85012 

 Telephone:  (602) 771-8472 

 Fax: (602) 771-8683 

 E-mail: ndswindle@azwater.gov  

 

5. An explanation of the rules, including the agency’s reasons for initiating the rules: 

 

Background 
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In 1973, the Arizona Legislature enacted the state’s first statute addressing water availability 

disclosures by subdivision developers.  The statute, A.R.S. § 45-108, required developers to 

obtain a determination of the availability of the water supply for a new subdivision from the 

Arizona Water Commission (“Commission”) prior to recording the plat for the subdivision and 

marketing lots.  If the Commission determined there was an adequate water supply, notice of that 

determination was required be included in the public report for the subdivision.  If the 

Commission determined there was an inadequate water supply, lots could still be sold, but the 

developer was required to provide information regarding the determination in the public report.  

Because the public report is required to be given only to the initial purchasers of lots within the 

subdivision, any subsequent purchaser of the property would not receive the information about 

the inadequate water supply.  

 

In 1980, the Arizona Legislature enacted the Arizona Groundwater Code.  The Groundwater 

Code created the Arizona Department of Water Resources (“Department”) and transferred the 

responsibilities of the Commission to the Department, including the requirement to administer 

the water adequacy statute.  The Groundwater Code established active management areas 

(“AMA”) in designated parts of the state where groundwater withdrawal and use is strictly 

regulated.   

 

Among other things, the Groundwater Code changed the water adequacy requirements for new 

subdivisions within AMAs by requiring a developer of subdivided land in an AMA to obtain a 

determination of a 100-year assured water supply from the Department before the plat for the 

subdivision can be recorded or a public report can be issued by the Arizona Department of Real 
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Estate (“ADRE”).  A.R.S. § 45-576.  In order to obtain a determination of assured water supply, 

the developer must demonstrate that a water supply of adequate quality is physically, 

continuously and legally available for 100 years, that the developer has financial capability to 

construct any necessary delivery and treatment facilities, and that any groundwater use is 

consistent with the management goal of the AMA.  Areas outside AMAs are not subject to the 

assured water supply requirements, but remain subject to the adequacy provisions of A.R.S. 

§ 45-108.    

 

The minimal requirements of A.R.S. § 45-108 continued to be the sole adequacy requirement 

outside AMAs until 2007, when the Arizona Legislature enacted SB 1575.  SB 1575 was enacted 

in response to recommendations from the Statewide Water Advisory Group (“SWAG”).  SWAG 

is a large committee hosted by the Department to assess the growth and water supply issues 

facing Arizona, particularly in rural areas of the state.  SWAG is made up of individuals from 

across the state representing diverse stakeholders, including developers, water resource planners, 

land use planners, state agencies, local governments, tribal communities and elected officials.  

SWAG began meeting in 2006 and continues to meet today. 

 

Very early in the SWAG process, SWAG members recognized the need to give cities, towns and 

counties outside AMAs authority to require developers within their jurisdictions to demonstrate a 

100-year adequate water supply before moving forward through the platting and lot sale process.  

SWAG members recognized that without such authority, communities outside AMAs have 

limited ability to protect their water supplies from being over-allocated.  In addition to the risk of 

insufficient water supplies, such communities are facing increasing difficulty in obtaining 
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funding for water augmentation projects because the source of the augmented supply could be 

over-allocated.  SWAG recommended addressing this problem through legislation that was 

ultimately enacted in 2007 as SB 1575.    

 

SB 1575 amended the statutes governing subdivision regulation by cities, towns and counties to 

give those jurisdictions authority to adopt a provision or ordinance requiring developers of new 

subdivisions located outside AMAs to obtain one of the following before recording their plats or 

obtaining a public report from ADRE: (1) a water report from the Department determining that 

the subdivision has a 100-year adequate water supply (“adequate water report”); or (2) a 

commitment of water service from a water provider that has been designated by the Department 

as having an adequate water supply (“designated provider”). A.R.S. §§ 9-463.01(J) and 11-

806.01(F).  (Such a provision or ordinance is referred to herein as a “mandatory adequacy 

provision,” and the requirement to obtain an adequate water report or a commitment of service 

from a designated provider is referred to herein as a “mandatory adequacy requirement.”)   

 

A county may adopt a mandatory adequacy provision only by unanimous vote of the board of 

supervisors, and if a mandatory adequacy provision is adopted by a county, the county cannot 

later rescind the provision.  A.R.S. § 11-806.01(F) and (G)(3).  In addition, if a county adopts a 

mandatory adequacy provision, all cities and towns within that county may not approve a new 

subdivision located outside an AMA unless the subdivider obtains an adequate water report from 

the Department or a commitment of water service from a designated provider. A.R.S. § 9-

463.01(J).  If a county does not adopt a mandatory adequacy provision, then a city or town in the 

county may adopt its own mandatory adequacy provision. A.R.S. § 9-463.01(O).  (A city, town 
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or county that adopts a mandatory adequacy provision, and a city or town located within a 

county that adopts a mandatory adequacy provision, is referred to herein as a “mandatory 

adequacy jurisdiction.”) 

 

SB 1575 contains three exemptions from the requirement that a subdivider in a mandatory 

adequacy jurisdiction obtain either an adequate water report from the Department or a 

commitment of water service from a designated provider.  Two of the exemptions require 

approval by the Department. The first is an exemption upon a demonstration that the subdivider 

made substantial capital investment toward construction of the development before the 

mandatory adequacy provision became effective (referred to herein as the “substantial capital 

investment exemption”). The second is an exemption upon a demonstration that: (1) the 

development will be served by a water supply project that either is under construction and will be 

completed within 20 years or will serve Colorado river water to the development within 20 

years; (2) the water supply project or Colorado river water will meet the water adequacy 

requirements when completed; and (3) the interim water supply meets all the criteria for an 

adequate water supply except that it will not be available for 100 years (referred to herein as a 

“20-year water supply project exemption”).  A.R.S. §§ 45-108.02 and 45-108.03.   

 

In addition to those exemptions, a mandatory adequacy jurisdiction may adopt a provision 

allowing a developer to obtain an exemption from a mandatory adequacy requirement if water 

will be hauled to the subdivision by motor vehicle or train, the city, town or county determines 

there is no feasible alternative water supply for the subdivision and other conditions are met 

(referred to herein as “water hauling exemption”).  A.R.S. §§ 9-463.01(K) and 11-806.01(G)(1). 
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The water hauling exemption described in the statutes is administered by the city, town or 

county, and therefore does not require a rule change. The proposed rule changes do not reference 

the potential water hauling exemption. 

 

SB 1575 also contains a session law (“SB 1575 Session Law”) requiring the Department to make 

certain amendments to its Assured and Adequate Water Supply Rules, A.A.C. R12-15-701, et 

seq. (“AAWS Rules”).  Laws 2007, ch. 240, § 10.  The amendments required by the session law 

relate only to the water adequacy program outside AMAs, and not to the assured water supply 

program within AMAs.  The primary purpose of this rulemaking is to make the amendments 

required by the session law.  In addition, the Department is proposing to make several other 

amendments to its AAWS rules to conform the rules to certain statutory amendments in SB 1575 

and to change the date when municipal providers with a designation of adequate water supply 

must submit their annual reports.  Those rule amendments also relate only to the water adequacy 

program outside AMAs.  The amendments proposed in this rulemaking are described in the next 

two sections. 

 

Amendments Required by SB 1575 Session Law   

 

The following is a description of the amendments required by the SB 1575 session law and an 

explanation of how the Department is proposing to amend its AAWS Rules to comply with the 

session law requirements.   
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1. Requirement:  In determining whether an adequate water supply exists in a mandatory 

adequacy jurisdiction outside an AMA, the Department shall include in the calculation of 

the projected 100-year depth-to-static water level under A.A.C. R12-15-716(B)(3) the 

estimated water demand of any projected use in the same groundwater basin that is not in 

a mandatory adequacy jurisdiction and that is not included in a submitted application for 

a water report or a designation of adequate water supply.   Laws 2007, Ch. 240, § 10(A).   

Proposed amendment:  The Department is proposing to amend R12-15-716(B)(3) to add 

language as required by the session law.     

 

2. Requirement:  The Director shall amend the AAWS Rules to include criteria for making 

determinations pursuant to A.R.S. § 45-108.03 – the statute that allows a developer of 

subdivided land outside an AMA to apply to the Director for a 20-year water supply 

project exemption.  Laws 2007, Ch. 240, § 10(B)(1).   

Proposed amendment:  The Department is proposing to amend R12-15-713 by adding 

two new subsections, subsections (L) and (M), containing procedures for applying for a 

20-year water supply project exemption pursuant to A.R.S. § 45-108.03 and the criteria 

under which the Director will determine whether to grant such an application. 

 

3. Requirement:  The Director shall amend the AAWS Rules to include criteria for 

demonstrating a physically available 100-year supply of groundwater or stored water 

recovered outside the area of impact of the stored water in specific aquifer systems and 

groundwater basins and sub-basins outside AMAs.  The criteria may include depth-to-
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static water level limits or limits based on other physical aquifer characteristics that affect 

the physical availability of water for a proposed use and shall be appropriate for the 

groundwater basin or sub-basin.   Laws 2007, Ch. 240, § 10(B)(2).   

Proposed amendment: Currently, R12-15-716 provides that, except for dry lot 

developments, the Director shall determine that groundwater or stored water to be 

recovered outside the area of impact of the storage will be physically available for a 

proposed use outside an AMA if: (1) the groundwater or stored water will be withdrawn 

from wells owned by the applicant or likely to be constructed by the applicant; and (2) 

the groundwater or stored water will be withdrawn from depths that do not exceed a 

maximum depth-to-static water level of 1,200 feet below land surface (“BLS”) over a 

period of 100 years.  To comply with the session law requirement, the Department’s 

Hydrology Division conducted an analysis of relevant hydrologic data to determine 

whether the physical availability criteria in R12-15-716 is appropriate for all areas 

outside AMAs, or whether different criteria should be used for specific aquifer systems or 

groundwater basins or sub-basins.  Following that analysis, the Hydrology Division 

issued a report entitled: “Hydrologic Data and Recommendations Related to the Review 

of 100-Year Physical Availability Depth Criteria for Demonstrating Adequate Water 

Supplies (Study in support of requirements of SB 1575)” F. Corkhill, et al., November 

25, 2008 (referred to herein as the “Hydrology Report”). 

 

 The Hydrology Report reviewed the depth-to-static water levels and aquifer conditions 

in areas outside AMAs and found that depth-to-static water levels currently approach or 

exceed the maximum 100-year depth-to-static water level of 1,200 feet BLS over large 
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portions of the C and R aquifer systems in northern Arizona and in portions of the 

alluvial basin-fill aquifer systems of northwestern Arizona.  The Hydrology Report also 

found that when the existing and approved groundwater demands in the areas are taken 

into account, the estimated groundwater in storage in the C and R aquifer systems is 

significant, while the estimated groundwater in storage in the basin-fill aquifer systems of 

northwestern Arizona is far less.  Based on that information, the Hydrology Report made 

the following conclusions and recommendations:  

 

• The current physical availability criteria imposing a maximum 100-year depth-to-

static water level of 1,200 feet BLS for adequacy determinations is appropriate for 

most areas outside AMAs, and therefore that criteria should not be changed for 

most areas.  

• For the C and R aquifers, the rules should be changed to allow groundwater below 

the 1,200 feet BLS limit to be considered physically available if the applicant can 

demonstrate through a hydrologic study that after 100 years of withdrawals, at 

least 50 per cent of the groundwater estimated to have been in storage in the area 

of the proposed withdrawals at the time the rule amendments became effective 

will remain.  Because the hydrologic data needed to make such a demonstration 

could require an applicant for an analysis of adequate water supply to drill several 

exploration and production wells long before the wells are needed to produce 

water for the development, it may be appropriate for an applicant for an analysis 

of adequate water supply in the C or R aquifer to obtain an analysis by submitting 

a regional hydrologic study that indicates groundwater is likely to be physically 
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available for the development.  The applicant would be required to submit a site-

specific hydrologic study demonstrating that the groundwater reserved in the 

analysis is physically available in order to obtain a water report.  This would 

allow the applicant to obtain water reports in phases, using exploration wells to 

demonstrate the physical availability of groundwater for the first phase, and then, 

beginning with the second phase, using the hydrologic information obtained from 

the wells used to serve the previously approved phase to demonstrate the physical 

availability of groundwater for the next phase.  This type of an analysis is referred 

to as a “phased analysis.”  

• No changes should be made to the existing physical availability criteria of 1,200 

feet BLS for adequacy determinations in the basin-fill aquifers of northwestern 

Arizona.  Although depth-to-static water levels approach or exceed 1,200 feet 

BLS in portions of those aquifers, retaining the 1,200 feet BLS limit is 

appropriate for those aquifers because the estimated groundwater in storage below 

1,200 feet BLS has not been demonstrated to represent a reliable, long-term water 

supply that would be capable of sustaining the existing and approved 

developments in the area after 100 years of withdrawals.  

 

Based on the information and recommendations contained in the Hydrology Report, the 

Department is proposing the following amendments to the AAWS Rules:  

 

(1) Amend R12-15-712 to allow developers in the C and R aquifers to obtain a phased 

analysis based on a regional hydrologic study, with a requirement that site-specific 
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hydrologic information must be submitted to obtain a water report for each phase of the 

development. 

 

(2) Amend R12-15-716 to provide that in the C and R aquifers, the Director shall 

consider groundwater and stored water recovered outside the area of impact to be 

physically available if the applicant submits a hydrologic study demonstrating either that 

the depth-to-static water level will not exceed 1,200 feet BLS over a 100-year period or 

that after 100 years of withdrawals, at least 50 per cent of the estimated groundwater in 

storage within the area at the time the rule amendments become effective will remain.  

 

(3) Amend R12-15-701 to add definitions of the following terms used in the amendments 

described above: “C Aquifer,” “R Aquifer,” “groundwater in storage” and “phased 

analysis.”  The term “groundwater in storage” is defined as the volume of groundwater in 

a particular location within an aquifer as of the effective date of the rule amendments.  

The definition provides that the volume of groundwater in storage may be estimated by 

an evaluation “of the aquifer’s saturated thickness that accounts for potential vertical 

variations in aquifer storage properties for various aquifer units or sub-units.”  It is 

important to note that groundwater in storage must be estimated as of the effective date of 

the rule amendments.  If little or no groundwater use has occurred within the area of the 

proposed groundwater withdrawals between the date the rule amendments become 

effective and the date the application for an adequacy determination is filed, the applicant 

may assume that the estimated volume of groundwater in storage as of the effective date 

of the rule amendments is the same as the estimated volume of groundwater in storage at 
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the time the application is filed.  Otherwise, when determining the estimated volume of 

groundwater in storage, the applicant must take into account the estimated groundwater 

withdrawals that have occurred within the area of the proposed groundwater withdrawals 

between the date the rule amendments become effective and the date of the application. 

 

After reviewing the rule containing criteria for demonstrating physical availability of 

groundwater and stored water to be recovered outside the area of impact, the Department 

determined that one additional amendment to the rule is appropriate.  Currently, R12-15-

716(C) requires the Director to lower the maximum 100-year depth-to-static water level 

requirement for an applicant for an adequacy determination if the applicant demonstrates 

that groundwater is available at the lower depth and the applicant has the financial 

capability to obtain the groundwater at the lower depth.  The Department believes this 

rule should be changed to give the Director discretion to determine whether to lower the 

maximum 100-year depth-to-static water level requirement if requested by an applicant.  

In certain situations, it may not be appropriate to lower the requirement even though there 

is groundwater at the lower depth and the applicant has the financial capability to obtain 

the groundwater.  The Director should consider impacts on other uses in the area and any 

other site-specific hydrologic or geologic conditions that may be appropriate.   

 

Therefore, the Department is proposing to amend R12-15-716(C) to provide that the 

Director may lower the maximum depth-to-static water level, and to list the factors the 

Director must consider when determining whether to do so.  Additionally, the 

Department is clarifying the requirement that the applicant must have the financial 
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capability to obtain the groundwater. The Department has historically required applicants 

to demonstrate financial capability by demonstrating that the applicant has drilled the 

necessary wells. Therefore, the Department is proposing to amend R12-716(C) to list as a 

factor for the Director’s consideration whether the applicant has drilled wells to the lower 

depth.  

 

Other Amendments 

 

In addition to the amendments required by the SB 1575 session law described above, the 

Department is proposing several other amendments to the AAWS Rules for the purpose of 

making conforming changes to the Rules in response to statutory amendments in SB 1575 and to 

change the date when municipal providers with a designation of adequate water supply must 

submit their annual reports.  Those amendments, which relate only to the water adequacy 

program outside AMAs, are described below. 

 

 1. Public notice requirements.  SB 1575 added § 45-108.01 to title 45, chapter 1, Arizona 

Revised Statutes.  This statute provides that upon receipt of an application for a water 

report or an application for a designation of adequate water supply for a proposed use 

within a mandatory adequacy jurisdiction, the Department must publish notice of the 

application once a week for two consecutive weeks in a newspaper of general circulation 

within the groundwater basin in which the proposed use is located.  The statute specifies 

who may file an objection to the application, the deadline for filing an objection and the 

grounds for which an objection may be filed.  The Department is proposing to amend 
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R12-15-713 (“Water Report”) and R12-15-714 (“Designation of Adequate Water 

Supply”) to add a new subsection (D) to each rule providing that if the subdivision or 

water provider is located within a mandatory adequacy jurisdiction, the Director shall 

give public notice of the application as provided in A.R.S. § 45-108.01.   

 

 2.  Exemption based on substantial capital investment.  SB 1575 added section 45-108.02 to 

title 45, chapter 1, Arizona Revised Statutes.  This statute allows a developer in a 

mandatory adequacy jurisdiction to apply to the Director for an exemption from a 

mandatory adequacy requirement if the developer made a substantial capital investment 

toward construction of the subdivision before the date the mandatory adequacy 

requirement became effective.  The statute sets forth the criteria under which an 

application may be granted and the expiration date of an exemption.  The Department is 

proposing to amend R12-15-713 to add a new subsection (N) setting forth the procedure a 

developer must follow to apply for an exemption under the statute and the process the 

Director will follow after receiving an application for an exemption.  The Department is 

also proposing to add a new subsection (O) to the rule setting forth the procedure for 

applying for an extension of an exemption granted under the statute and the process the 

Director will follow after receiving an application for an extension. 

 

3. Date for filing annual reports by providers with a designation of adequate water supply.  

R12-15-715(A) currently provides that a municipal provider with a designation of 

adequate water supply must annually submit certain information to the Department by 

March 31 of each year.  The Department is proposing to change the date when the 
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information must be submitted to the Department to June 1 of each year to allow a 

designated provider to submit the information with the community water system annual 

report that is required by A.R.S. § 45-343.  The community water system annual report is 

due by June 1 of each year.  A.A.C. R12-15-1017. 

 

Stakeholders’ Process 

 

As part of the Department’s process to explain the rulemaking process and the legislative 

mandate behind the Department’s proposed adequacy rules, as well as to seek input from public 

officials, stakeholders and the public about the proposed adequacy rules, the Department held 

more than twenty adequacy rule workshops at various locations throughout the state, including 

regular meetings in Flagstaff, Parker and Tucson. 

 

Effective Date of Rules 

 
The Department proposes that the amendments to the Department’s AAWS Rules contained in 

this Notice of Proposed Rulemaking become effective immediately upon filing with the office of 

the Secretary of State, after approval by the Governor’s Regulatory Review Council, pursuant to 

A.R.S. § 41-1032(A)(1) because the amendments will preserve the public peace, health or safety.  

Requiring new subdivisions to have a 100-year adequate water supply before plat approval and 

lot sales protects new homebuyers by ensuring that they have a long-term water supply.  It also 

protects existing homeowners by preventing an over-allocation of groundwater supplies relied on 

by those homeowners.  To date, two counties and two municipalities have adopted mandatory 

adequacy ordinances pursuant to the authority granted by SB 1575.  In order to provide certainty 
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to both the platting entities and the developers within these mandatory adequacy jurisdictions as 

to the requirement to obtain an adequate water supply determination, the Department believes an 

immediate effective date is warranted.  Additionally, the Department believes that more counties 

and municipalities will adopt a mandatory adequacy ordinance after the amendments in this 

rulemaking become effective.  For that reason, the Department believes that an immediate 

effective date for the amendments will preserve the public health and safety.     

 

Rule by Rule Summary 

 

R12-15-701. Definitions - Assured and Adequate Water Supply Programs 

 

Five new definitions are being added.  The term “mandatory adequacy jurisdiction,” is used 

throughout the amended rules and is defined as a municipality or county that has adopted a 

mandatory adequacy provision or ordinance, or a municipality located within a county that has 

adopted such a provision or ordinance and that has received notice of the provision or ordinance 

from the Director.  Definitions of “C Aquifer” and “R Aquifer” are added to describe those 

aquifer systems in northern Arizona.  A definition of “groundwater in storage” is added because 

that term is used in the new criteria for demonstrating physical availability of groundwater in the 

C and R aquifers.  The term is defined as the volume of groundwater in a particular location 

within an aquifer as of the effective date of the rule amendments.  A definition of “phased 

analysis” is added to describe an analysis of adequate water supply issued for groundwater in the 

C Aquifer or R Aquifer based on a regional hydrologic study indicating that groundwater is 

likely to be physically available. 
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R12-15-712.   Analysis of Adequate Water Supply 

 

A new subsection (F) is being added to R12-15-712 to allow a developer of land in the C or R 

aquifer to obtain a new type of analysis of water supply – a phased analysis.  This subsection 

provides that the Director shall issue a phased analysis for a development proposing to use 

groundwater from the C or R aquifer if the developer submits a regional hydrologic study 

demonstrating that groundwater is likely to be physically available to meet all or a portion of the 

estimated water demand of the development for 100 years according to the physical availability 

criteria in R12-15-716.  The subsection further provides that if the Director issues a phased 

analysis for a development, groundwater reserved in the analysis based on the regional model 

may not be included in a water report unless the analysis holder submits a site-specific 

hydrologic study demonstrating that the groundwater is physically available.  Conforming 

amendments are being made to other subsections in the rule. 

 

R12-15-713. Water Report 

 

Five subsections are being added. The first, subsection (D), provides that if a subdivision is 

located within a mandatory adequacy jurisdiction, the Director will give public notice of the 

application, according to the procedures for public notice described in A.R.S. § 45-108.01.  New 

subsections (L) and (M) set forth the procedures for applying for an exemption from a mandatory 

adequacy requirement under A.R.S. § 45-108.03 (the 20-year water supply project exemption), 

and the criteria under which the Director will determine whether to grant an exemption.  
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Subsection (N) sets forth the procedures for applying for an exemption from a mandatory 

adequacy requirement under A.R.S. § 45-108.02 (the substantial capital investment exemption), 

and the criteria under which the Director will determine whether to grant an exemption. New 

subsection (O) sets forth application procedures, as well as criteria, for an extension of a 

substantial capital investment exemption.  

 

The procedures are similar for all four types of applications. The applicant for an exemption or 

an extension must submit an application on a form prescribed by the Director and demonstrate 

that the applicable criteria are met. The Department will review each application pursuant to the 

licensing time frame rule.  If the Director determines that the criteria are met, the Director will 

issue a letter to the applicant, as well as to the platting authority and the Arizona Department of 

Real Estate, stating that the owner is exempt from the requirement to obtain a water report 

determining that the subdivision has an adequate water supply or a commitment of water service 

from a designated provider.  

 

The criteria that must be met for each type of application mirrors the criteria in the applicable 

statute authorizing the exemption.  Subsection (L) provides that for a 20-year water supply 

project exemption based on the availability of a Colorado river water supply within 20 years, the 

applicant must demonstrate that: (1) the development will be served by a municipal provider that 

currently has an entitlement to Colorado river water, but the provider does not currently have the 

legal right to serve the water to the subdivision; (2) the provider will have the legal right to serve 

the Colorado river water to the development within 20 years; (3) an interim water supply 

meeting all the criteria for an adequate water supply under the Department’s rules will be used to 
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serve the development until the provider has the legal right to serve the Colorado river water to 

the development; and (4) when the provider has the legal right to serve the Colorado river water 

to the development, the water supply will meet all the criteria for an adequate water supply for 

the remainder of the 100-year period.  These are the same criteria set forth in A.R.S. § 45-

108.03(A). 

 

Subsection (M) provides that for a 20-year water supply project exemption based on the 

completion of construction of the necessary physical works within 20 years, the applicant must 

demonstrate that: (1) the physical works for delivering water through the water supply project to 

the development are under construction and will be completed within 20 years; (2) an interim 

water supply meeting all the criteria for an adequate water supply under the Department’s rules 

will be used to serve the development until the physical works are fully constructed; and  (3) 

when the physical works are fully constructed, the water supply for the development will meet 

all the criteria for an adequate water supply.  These are the same criteria set forth in A.R.S. § 45-

108.03(A). 

 

Subsection (N) provides that for a substantial capital investment exemption, the applicant must 

demonstrate the criteria for an exemption set forth in A.R.S. § 45-108.02.  Those criteria are as 

follows: (1) the developer made substantial capital investment toward construction of the 

proposed development before the date the mandatory adequacy requirement first became 

effective (substantial capital investment does not include the original cost of acquiring the 

property); (2) the developer was not aware of the proposed mandatory adequacy requirement at 

the time the investment was made; and (3) the proposed subdivision complied in all other 
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respects with existing state laws on the date the mandatory adequacy requirement became 

effective.  A.R.S. § 45-108.02(A) 

 

Subsection (O) provides that an applicant for an extension of an exemption based on substantial 

capital investment must demonstrate the criteria for an extension set forth in A.R.S. § 45-108.02.  

That statute provides that an exemption based on substantial capital investment expires five years 

after it is granted unless before that date at least one parcel in the development is sold to a bona 

fide purchaser or the Director grants an application to extend the exemption.  The Director may 

extend the period of an exemption for no more than two successive 5-year periods if the 

developer demonstrates that it has made material progress in developing the development, but 

that sales of parcels have been delayed for reasons outside the control of the developer.   A.R.S. 

§ 45-108.02(B). 

 

R12-15-714. Designation of Adequate Water Supply 

 

One new subsection, subsection (D), is being added.  This subsection provides that if a 

designated provider’s service area is located within a mandatory adequacy jurisdiction, the 

Director will give public notice of the application according to the procedures for public notice 

described in A.R.S. § 45-108.01. 

 
R12-15-715. Designation of Adequate Water Supply; Annual Report Requirements, 

Review, Modification, Revocation 
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R12-15-715(A) is being amended to change the date when a municipal provider with a 

designation of adequate water supply must submit its annual report to the Department.  The rule 

currently provides that the report is due on March 31 of each year.  The date is being changed to 

June 1 of each year to allow designated providers to submit the report with their community 

water system annual report, which is due on June 1 of each year.  A.A.C. R12-15-1017. 

 

R12-15-716. Physical Availability 

 

R12-15-716 is being amended in three respects.  First, R12-15-716(B) is being amended to add 

new subsection R12-15-716(B)(3)(d).  This subsection incorporates the requirements of the SB 

1575 session law that when determining whether an adequate water supply exists in a mandatory 

adequacy jurisdiction outside an AMA, the Director must include in the calculation of the 

projected 100-year depth-to-static water level under A.A.C. R12-15-716(B)(3) the estimated 

water demand of any projected use in the same groundwater basin to which both of the following 

apply: (1) the use is not in a mandatory adequacy jurisdiction; and (2) the use is not included in a 

submitted application for a water report or a designation of adequate water supply. 

 

Second, R12-15-716(C) is being amended to give the Director discretion to determine whether to 

grant a request by an applicant for an adequate water supply to lower the depth-to-static water 

requirement below 1,200 feet BLS for a proposed use outside an AMA.  Currently, this 

subsection requires the Director to lower the depth-to-static water level requirement if the 

applicant demonstrates that groundwater is available at the lower depth and that the applicant has 

the financial capability to obtain the groundwater at the lower depth. Under the amendment, the 
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Director may lower the depth-to-static water level requirement after considering: (1) whether 

groundwater is available at the lower depth; (2) whether the applicant has drilled wells to obtain 

the groundwater at the lower depth; (3) whether the decline in the depth-to-static water level that 

will result from the applicant’s use will adversely impact other uses in the area; and (4) any other 

site-specific hydrologic or geologic factors that may be appropriate. 

 

Third, a new subsection (E) is being added to R12-15-716 to provide the criteria for 

demonstrating physical availability of groundwater or stored water to be recovered outside the 

area of impact of the storage in the C and R aquifer systems in Northern Arizona.  This 

subsection requires an applicant for a water adequacy determination in the C or R aquifer to meet 

with the Department before filing an application to discuss the hydrologic study required by the 

subsection.  The subsection further provides that the Director shall determine that the proposed 

volume of groundwater included in the application will be physically available for the proposed 

use if all of the following apply:  

 

1. The groundwater will be withdrawn either from wells owned by the applicant or the 

proposed municipal provider that are located within the service area of the applicant 

or the proposed municipal provider, or from wells that are likely to be constructed for 

future uses of the applicant or the proposed municipal provider. 

 

2. The applicant has submitted a site specific hydrologic study, using a method of 

analysis approved by the Director, that accurately takes into account the hydrology of 

the area and that incorporates the following demands that rely on the same water 
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supply: (1) the demand of existing uses; (2) the estimated demand of issued 

certificates and water reports; (3) the estimated demand of designations; (4) the 

demand of developments for which the Department has issued an analysis of assured 

or adequate water supply; (4) if the proposed groundwater withdrawals will occur in a 

mandatory adequacy jurisdiction, the demand of anticipated future uses that will be 

located in a non-mandatory adequacy jurisdiction; and (5) the demand of the 

applicant’s proposed use. 

 

3. If the subdivision is a dry lot development, the applicant has demonstrated that after 

100 years of withdrawing groundwater to meet all the demands listed in paragraph 2 

above, the projected depth-to-static water level will not exceed 400 feet BLS. 

 

4. If the subdivision is not a dry lot subdivision, the applicant has demonstrated either: 

(1) that after 100 years of withdrawing groundwater to meet all the demands listed in 

paragraph 2 above, the projected depth-to-static water level will not exceed 1,200 feet 

BLS; or (2) that after 100 years of withdrawing groundwater to meet all the demands 

listed in paragraph 2 above, at least 50 per cent of the estimated groundwater in 

storage in the area of the proposed withdrawals will remain. 

 

6. A reference to any study relevant to the rule that the agency reviewed and either 

proposes to rely on in its evaluation of or justification for the rule or proposes not to 

rely on in its evaluation of or justification for the rule, where the public may obtain or 

review each study, all data underlying each study, and any analysis of each study and 
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other supporting material: 

 

The Department reviewed and proposes to rely on a report issued by the Department’s 

Hydrology Division entitled, “Hydrologic Data and Recommendations Related to the Review of 

100-Year Physical Availability Depth Criteria for Demonstrating Adequate Water Supplies 

(Study in support of the requirements of SB 1575),” F. Corkhill, et al., November 25, 2008.  The 

public may obtain a copy of the report by contacting: 

 

 Name: Frank Corkhill 

 Address: Arizona Department of Water Resources 

  3500 North Central Avenue 

  Phoenix, Arizona  85012 

 Telephone: (602) 771-8535 

 Fax: (602) 771-8680 

 E-mail: efcorkhill@azwater.gov 

 

7. A showing of good cause why the rule is necessary to promote a statewide interest if the 

rule will diminish a previous grant of authority of a political subdivision of this: 

 

Not applicable. 

 

8. The preliminary summary of the economic, small business, and economic impact: 
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A. An Identification of the Proposed Rule Making  

 
Senate Bill 1575 (“SB1575”) was enacted by the Arizona State Legislature in 2007 and was 

codified into law the same year (Chapter 240).  SB1575 amends Arizona’s adequate water 

supply statute, A.R.S. § 45-108, and provides clear authority to counties, cities and towns located 

outside active management areas (“AMAs”) to adopt an ordinance requiring developers of new 

subdivisions located within their jurisdictions to prove an adequate water supply prior to 

approval of the proposed subdivisions.   Furthermore, if a county adopts such an ordinance, all 

cities and towns within the county must require developers of new subdivisions to prove an 

adequate water supply.  Cities, towns and counties that adopt the requirement, and cities and 

towns within a county that adopts the requirement, are referred to herein and within the proposed 

rules as “mandatory adequacy jurisdictions.” 

 

SB1575 directs the Arizona Department of Water Resources (Department) to modify its rules 

related to the water adequacy program (A.A.C. R12-15-701 et seq; referred to herein as “AWS 

rules”) in three ways. First, the Department must include certain specified uses in the calculation 

of the projected 100-year depth-to-static water level in a mandatory adequacy jurisdiction. 

Second, the Department must identify the criteria for making demonstrations pursuant to A.R.S. 

§ 45-108.03, concerning exemptions from adequate water supply requirements for a city, town or 

county based on an adequate water supply within twenty years. Third, the Department must 

develop criteria for demonstrating a physically available 100-year supply of groundwater or 

stored water to be recovered outside the area of impact, as defined in A.R.S. § 45-802.01, in 

specific aquifer systems and groundwater basins and sub-basins outside AMAs. The criteria may 

include depth-to-static water level limits or limits based on other physical aquifer characteristics 
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that affect the physical availability of water for a proposed use and shall be appropriate for the 

groundwater basin or sub-basin.  

 

 The Department has included other changes to the AWS rules in this rulemaking. Those changes 

are conforming changes that have no economic effect. 

 

The current criteria for demonstrating a physically available 100-year supply of groundwater or 

stored water to be withdrawn outside the area of impact requires an applicant to demonstrate that 

after 100 years of pumping in the area, the depth-to-static water level will not exceed 1,200 feet 

below land surface. The Department proposes no changes to this requirement. However, the 

Department proposes to modify the physical availability criteria for the C and R aquifers of 

northern Arizona as a result of their unique physical characteristics by allowing a second option 

to demonstrate physical availability through a demonstration that 50% of estimated groundwater 

remains in storage after 100 years of pumping. It is this proposed rule change that has the 

greatest economic impact for those affected by a jurisdiction’s decision to require mandatory 

water adequacy. 

 

Because of the great depths to groundwater in many parts of the C and R aquifers (2,000 to 3,000 

feet below land surface) and the expense involved with drilling and operating a well at these 

depths, the Department is also proposing to modify the rule regarding analyses of adequate water 

supply to allow generally for a phased approach. In this way, the developer or water provider can 

conduct the long-term aquifer test as part of start-up operations for an initial phase of the 

development, where the costs can be assumed under operational expenses and water can be 
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beneficially used. The results of the long-term aquifer test will help determine the final volumes 

of water available to the development over the 100-year period. 

 

B. Persons Who Will Be Directly Affected By, Bear the Costs of or Directly Benefit 

from the Proposed Rulemaking 

 
Persons who will be directly affected by, bear the costs of, or directly benefit from the proposed 

rule modifications include investors and businesses, large and small, that develop or seek to 

develop subdivisions or provide municipal water services; and agencies, businesses, and private 

individuals (home buyers, real estate investors, land owners, well owners, and building materials 

suppliers).  

 

Persons directly benefiting from the proposed rulemaking 

Persons directly benefiting from the proposed rule modifications include: 

• Persons who develop and build new subdivisions based on groundwater in the C or R 

aquifer will benefit from the option to use the new criteria (50% of groundwater in storage 

remaining after 100 years).   

 

Persons directly bearing the costs of the proposed rulemaking 

Persons directly bearing the costs of the proposed rule modifications include:  

• Persons who develop and build new subdivisions based on groundwater in the C or R 

aquifer may face additional costs if they choose to use the new criteria to demonstrate 

physical availability.  The costs will probably be passed on to lot buyers, which would 

result in slightly higher housing costs within those subdivisions. 
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C. Cost – Benefit Analysis 

 
Costs associated with this rule package are for demonstrating physical availability of 

groundwater in the C and R aquifers of northern Arizona if the applicant chooses to use the new 

criteria. These costs result from the requirement to submit a hydrologic study and/or groundwater 

model to demonstrate that 50% of the groundwater in storage will remain after 100 years. The 

Department estimates that hiring a consultant to perform these studies would cost between 

$20,000 and $50,000. The Department believes this to be approximately the same as the cost for 

hiring a consultant to perform a hydrologic study under the existing criteria. 

 

The Department does not include the costs to drill a well in its cost estimates, as the well would 

need to be drilled, regardless of the criteria in the AWS rules. However, a well driller 

experienced at drilling wells to the depth required in the C and R aquifers (2,000-3,000 feet 

below land surface) will typically include geophysical well logging and video logs of the drilled 

well as part of the fee for drilling the well.  In some locations, geophysical well logging and 

video logs may be the only tools available to obtain the necessary data. Geophysical well logging 

costs are estimated at $4,000 to $6,000 and video logs of a drilled well are estimated to range 

from $2,000 to $3,000. Geophysical well logging and video logs are important for two reasons. 

First, the geophysical well logging helps to define the material that comprises the aquifer at the 

well site.  By conducting the geophysical logging, the different units of the aquifer can be better 

described, including any low-yielding units, such as clay zones.  The video logs also help to 

define how a well that does not have a well log is constructed.  It can help locate the perforated 

interval in the well, the overall condition of the well, and other well construction details.  Both of 
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these tools can help better describe the local aquifer conditions and details of the well in 

question.   

 

C.1. The probable costs and benefits to agencies 

 
Because the Department already charges an application fee for adequate water supply 

determinations, there are no substantial costs to the Department from conducting this work. If 

more staff resources are required to process applications and make determinations of physical 

availability, the Department can recover much of its expenses through fees. The rulemaking will 

impact other agencies that own land in the C or R aquifer, including the State Land Department, 

and that choose to demonstrate physical availability of groundwater for a development using the 

new criteria. The additional costs would be the minor increase in the cost of hydrologic studies 

as described above. These agencies will benefit from the new optional criteria because in some 

cases, it will be possible to demonstrate that groundwater is physically available for 100 years 

under the new criteria when it would not be possible to make such a demonstration under the 

existing criteria. 

 

C.2. The probable costs and benefits to political subdivisions 

 
There may be additional costs to cities, towns, domestic water improvement districts and 

community facilities districts in the C and R aquifers that apply for a designation of adequate 

water supply and choose to demonstrate physical availability of groundwater using the new 

optional criteria.   The additional costs would be the minor increase in the cost of hydrologic 

studies as described above. These political subdivisions will benefit from the new optional 
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criteria because in some cases, it will be possible to demonstrate that groundwater is physically 

available for 100 years under the new criteria when it would not be possible to make such a 

demonstration under the existing criteria. 

 

C.3. The probable costs and benefits to businesses, including small businesses 

 
The businesses that will be directly affected by, bear the costs of, or directly benefit from the 

adequate water supply rule modifications are real estate investors, businesses (large and small) 

that develop subdivisions, private water companies, the construction industry, businesses that 

support the construction industry, and private citizens (home buyers, real estate investors, land 

owners, and existing well owners).  

 

Costs may increase for developers relying on groundwater from the C and R aquifers, should 

those developers choose to use the new criteria to demonstrate physical availability. However, 

the new criteria are optional and a developer may choose to demonstrate physical availability 

under the existing criteria. Additionally, developers may choose to utilize the phased analysis of 

adequate water supply. The phased analysis approach, as discussed above, allows developers to 

provide additional information to the Department as that information is obtained during the 

typical stages of development. This allows the developer to delay the costs until such time as the 

costs would normally be incurred, rather than requiring the developer to drill all wells and 

provide data at the beginning of the process.  
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The new optional criteria provide a benefit to developers because a developer may be able to 

demonstrate that groundwater is physically available for 100 years using the new criteria when 

they cannot make such a demonstration under the existing criteria. 

 

D. The probable impact on private and public employment in business, agencies, and 

political subdivisions 

 
Because the proposed modifications impact only applicants within the C and R aquifers and the 

impacts are not significant (definition of the C and R aquifers, the remaining saturated thickness 

in the C and R aquifers, and phased analysis of adequate water supply in the C and R aquifers), 

the Department does not anticipate significant impacts to private and public employment. Within 

the C and R aquifers, the new optional criteria for demonstrating physical availability of 

groundwater may result in applicants hiring more consultants to conduct the necessary 

hydrologic studies. 

 

E. The probable impact on small business 

 
As discussed above, the proposed rulemaking will directly add costs for small businesses that are 

involved with land or real estate developments using the new criteria to demonstrate physical 

availability of groundwater in the C and R aquifers. However, such costs will likely be minimal.  

The phased analysis option may also reduce costs for demonstrating physical availability in the C 

and R aquifers and allow small businesses to defer some costs until later stages of the 

development process. 
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Direct costs and benefits to households (private persons and consumers) 

If real estate developers pass through the costs associated with hydrologic studies demonstrating 

physical availability of groundwater in the C and R aquifers, homebuyers in new subdivisions 

may pay increased lot costs.  However, since the majority of the costs associated with providing 

water service are associated with the infrastructure requirements and not with demonstrating an 

adequate water supply, the potential cost increase to consumers from water providers is 

negligible.   

 

F.  The probable effect on state revenues 

 
The Department estimates no effect on state revenues from this proposed rulemaking. 

 

G. Less intrusive or less costly alternative methods of achieving the proposed 

rulemaking 

 

Beginning in February 2008, the Department initiated a series of stakeholder meetings to present 

draft rule concepts and language as mandated by SB 1575. A total of 23 informal public 

meetings were held presenting the draft rules and seeking public comment. Included in the 

stakeholder meetings were 3 that were technical in nature and attended primarily by hydrologic 

professionals representing municipal water system operators, hydrologic consultants, and 

representatives of the United States Geological Survey (USGS). The focus of the technical 

meetings was to review the current knowledge of hydrologic conditions within the state and 

formulate recommendations on standards for determining physical availability of groundwater. 
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While the remainder of the public stakeholder meetings included hydrologic discussions, they 

focused primarily on the administrative and legal aspects of the proposed rule package.  The 

Department received multiple comments from various parties involved in the stakeholder 

process. 

 

Many of the comments focused on increased costs as part of the technical hydrologic review of 

the conditions of the C and R aquifers associated with the proposed rules. Based on these 

comments, the Department revised its previous informal rulemaking proposal to reduce the 

potential cost impact, while maintaining the integrity of the physical availability requirements.  

Additionally, the new hydrologic standard proposed for the C and R aquifers is optional and 

applicants may continue to use the current standard, even after the rule modification. The 

Department anticipates the new standard would be easier to meet, and thus less costly than the 

current standard in most areas of the C and R aquifers.   

 

Also in response to informal stakeholder comments on the increased cost for developers, the 

Department modified its proposed rule provisions to reduce costs by increasing flexibility, such 

as allowing applicants in the C and R aquifers to provide site-specific data using a phased 

approach, resulting in the phased analysis of adequate water supply.   

 

9. The name and address of the agency personnel with whom persons may communicate 

regarding the accuracy of the economic, small business, and consumer impact 

statement: 
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Primary: 

 Name: Doug Dunham, Deputy Assistant Director 

 Address:  Arizona Department of Water Resources 

 3550 North Central Avenue 

 Phoenix, AZ 85012 

 Telephone:  (602) 771-8590 

 Fax: (602) 771-8689 

 E-mail: dwdunham@azwater.gov 

 

Secondary:   

Name: Mohammed Al-Sabbry, Water Resource Specialist  

 Address:  Arizona Department of Water Resources 

 3550 North Central Avenue 

 Phoenix, AZ 85012 

 Telephone:  (602) 771-8592 

 Fax: (602) 771-8689 

 E-mail: mmalsabbry@azwater.gov 

 

10. The time, place, and nature of the proceedings for the making, amendment, or receipt 

of the rule, or if no proceeding is scheduled, where, when, and how persons may request 

a oral proceeding on the proposed rule: 

 

The Department will accept public comment on the proposed rules at the following date and 
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place: 

 Date: January 21, 2009  

 Time: 1:00 p.m. 

 Place: Arizona Department of Water Resources 

  3500 North Central Avenue 

  Second Floor, Verde River Conference Rooms 

  Phoenix, Arizona  85012 

 

Written comments will be accepted until January 21, 2009 at 5:00 p.m.  Written comments 

should be addressed to: 

 Name:  Kathleen Donoghue, Docket Supervisor 

 Address: Arizona Department of Water Resources 

   3550 North Central Avenue 

   Phoenix, AZ 85012 

 Telephone: (602) 771-8472 

 Fax:  (602) 771-8683 

 E-mail: kadonoghue@azwater.gov  

 

11. Any other matters prescribed by statute that are applicable to the specific agency or to 

any specific rule or class of rules: 

None. 

 

12. Incorporations by reference and their location in the rules: 
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None. 

 

13. The full text of the rules follows: 
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TITLE 12. NATURAL RESOURCES 

CHAPTER 15. DEPARTMENT OF WATER RESOURCES 

ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY 

Section 

R12-15-701. Definitions - Assured and Adequate Water Supply Programs 

R12-15-712. Analysis of Adequate Water Supply 

R12-15-713. Water Report 

R12-15-714. Designation of Adequate Water Supply 

R12-15-715. Designation of Adequate Water Supply; Annual Report Requirements, Review, 

Modification, Revocation 

R12-15-716. Physical Availability 

ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY 

R12-15-701. Definitions - Assured and Adequate Water Supply Programs 

In addition to any other definitions in A.R.S. Title 45 and the management plans in effect at the 

time of application, the following words and phrases in this Article shall have the following 

meanings, unless the context otherwise requires: 

1. “Abandoned plat” means a plat for which a certificate or water report has been issued and 

that will not be developed because of one of the following: 

a. The land has been developed for another use; or 

b. Legal restrictions will preclude approval of the plat. 

2. “ADEQ” means the Arizona Department of Environmental Quality.  

3. “Adequate delivery, storage, and treatment works” means: 
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a. A water delivery system with sufficient capacity to deliver enough water to meet the 

needs of the proposed use; 

b. Any necessary storage facilities with sufficient capacity to store enough water to meet 

the needs of the proposed use; and 

c. Any necessary treatment facilities with sufficient capacity to treat enough water to 

meet the needs of the proposed use. 

4. “Adequate storage facilities” means facilities that can store enough water to meet the 

needs of the proposed use. 

5. “Affiliate” means a person who, directly or indirectly through one or more 

intermediaries, controls, is controlled by or is under common control with the person 

specified. 

6. “AMA” means an active management area as defined in A.R.S. § 45-402.  

7. “Analysis” means an analysis of assured water supply or an analysis of adequate water 

supply. 

8. “Analysis holder” means a person to whom an analysis of assured water supply or an 

analysis of adequate water supply is issued and any current owner of land included in the 

analysis. 

9. “Analysis of adequate water supply” means a determination issued by the Director stating 

that one or more criteria required for a water report pursuant to R12-15-713 have been 

demonstrated for a development. 

10. “Analysis of assured water supply” means a determination issued by the Director stating 

that one or more criteria required for a certificate of assured water supply pursuant to 

R12-15-704 have been demonstrated for a development. 
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11. “Annual authorized volume” means, for an approved remedial action project, the annual 

authorized volume specified in a consent decree or other document approved by ADEQ 

or the EPA, except that:  

a. If no annual authorized amount is specified in a consent decree or other document 

approved by ADEQ or the EPA, the annual authorized volume is the largest volume 

of groundwater withdrawn pursuant to the approved remedial action project in any 

year prior to January 1, 1999. 

b. If the Director increases the annual authorized volume pursuant to R12-15-729(C), 

the annual authorized volume is the amount approved by the Director. 

12. “Annual estimated water demand” means the estimated water demand divided by 100. 

13. Approved remedial action project” means a remedial action project approved by ADEQ 

under A.R.S. Title 49, or by the EPA under CERCLA. 

14. “Authorized remedial groundwater use” means, for any year, the amount of remedial 

groundwater withdrawn pursuant to an approved remedial action project and used by a 

municipal provider during the year, not to exceed the annual authorized volume of the 

project. 

15. “Build-out” means a condition in which all water delivery mains are in place and active 

water service connections exist for all lots. 

16. “C aquifer” means a multiple aquifer system that is a part of the regional aquifer system 

of Northern Arizona and that is comprised of the sequence of rock units between the 

Kaibab Formation and the Supai Group, inclusive. 

16. 17. “CAP water” means: 

a. All water from the Colorado River or from the Central Arizona Project works 
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authorized in P.L. 90-537, excluding enlarged Roosevelt reservoir, which is made 

available pursuant to a subcontract with a multi-county water conservation district. 

b. Any additional water not included in subsection 16(a) of this Section that is delivered 

by the United States Secretary of the Interior pursuant to an Indian water rights 

settlement through the Central Arizona Project. 

17. 18. “Central Arizona Groundwater Replenishment District” or “CAGRD” means a multi-

county water conservation district acting in its capacity as the entity established pursuant 

to A.R.S. § 48-3771, et seq., and responsible for replenishing excess groundwater. 

18. 19. “Central distribution system” means a water system that qualifies as a public water 

system pursuant to A.R.S. § 49-352. 

19. 20. “CERCLA” or “Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980” has the same meaning as prescribed in A.R.S. § 49-201. 

20. 21. “Certificate” means a certificate of assured water supply issued by the Director for a 

subdivision pursuant to A.R.S. § 45-576 et seq. and this Article. 

21. 22. “Certificate holder” means any person included on a certificate, except the following: 

a. Any person who no longer owns any portion of the property included in the 

certificate, and 

b. Any potential purchaser for whom the purchase contract has been terminated or has 

expired. 

22. 23. “Certificate of convenience and necessity” means a certificate required by the 

Arizona Corporation Commission, pursuant to A.R.S. § 40-281, which allows a private 

water company to serve water to customers within its certificated area. 

23. 24. “Colorado River water” means water from the main stream of the Colorado River. 
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For purposes of this Article, Colorado River water does not include CAP water. 

24. 25. “Committed demand” means the 100-year water demand at build-out of all recorded 

lots that are not yet served water within the service area of a designation applicant or a 

designated provider.  

25. 26. “County water augmentation authority” means an authority formed pursuant to 

A.R.S. Title 45, Chapter 11. 

26. 27. “Current demand” means the 100-year water demand for existing uses within the 

service area of a designation applicant or designated provider, based on the annual report 

for the previous calendar year. 

27. 28. “Depth-to-static water level” means the level at which water stands in a well when no 

water is withdrawn by pumping or by free flow. 

28. 29. “Designated provider” means: 

a. A municipal provider that has obtained a designation of assured or adequate water 

supply; or  

b. A city or town that has obtained a designation of adequate water supply pursuant to 

A.R.S. § 45-108(D).  

29. 30. “Designation means a decision and order issued by the director designating a 

municipal provider as having an assured water supply or an adequate water supply. 

30. 31. “Determination of adequate water supply” means a water report, a designation of 

adequate water supply, or an analysis of adequate water supply. 

31. 32. “Determination of assured water supply” means a certificate, a designation of assured 

water supply, or an analysis of assured water supply. 

32. 33. “Development” means either a subdivision or an unplatted development plan.  
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33. 34. “Diversion works” means a structure or well that allows or enhances diversion of 

surface water from its natural course for other uses. 

34. 35. “Drought response plan” means a plan describing a variety of conservation and 

augmentation measures, especially the use of backup water supplies, that a municipal 

provider will utilize in operating its water supply system in times of a water supply 

shortage. The plan may include the following: 

a. An identification of priority water uses consistent with applicable public policies. 

b. A description of sources of emergency water supplies. 

c. An analysis of the potential use of water pressure reduction. 

d. Plans for public education and voluntary water use reduction. 

e. Plans for water use bans, restrictions, and rationing. 

f. Plans for water pricing and penalties for excess water use. 

g. Plans for coordination with other cities, towns, and private water companies. 

35. 36. “Drought volume” means 80% of the volume of a surface water supply, determined 

by the director under R12-15-716 to be physically available on an annual basis to a 

certificate holder or a designated provider. 

36. 37. “Dry lot development” means a development or subdivision without a central water 

distribution system. 

37. 38. “EPA” means the United States Environmental Protection Agency. 

38. 39. “Estimated water demand” means:  

a. For a certificate or water report, the Director’s determination of the 100-year water 

demand for all uses included in the subdivision; 

b. For a designation, the sum of the following: 
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i.  The Director’s determination of the current demand; 

ii. The Director’s determination of the committed demand; and  

iii. The Director’s determination of the projected demand during the term of the 

designation; or 

c. For an analysis, the Director’s determination of the water demand for all uses 

included in the development. 

39. 40. “Existing municipal provider” means a municipal provider that was in operation and 

serving water for non-irrigation use on or before January 1, 1990. 

40. 41. “Extinguish” means to cause a grandfathered right to cease to exist through a process 

established by the director pursuant to R12-15-723.  

41. 42. “Extinguishment credit” means a credit that is issued by the Director in exchange for 

the extinguishment of a grandfathered right and that may be used to make groundwater 

use consistent with the management goal of an AMA. 

42. 43. “Firm yield” means the minimum annual diversion for the period of record which 

may include runoff releases from storage reservoirs, and surface water withdrawn from a 

well. 

44. “Groundwater in storage” means the volume of groundwater in a particular location 

within an aquifer as of the effective date of this Section. The volume of groundwater in 

storage may be estimated by an evaluation of the aquifer’s saturated thickness that 

accounts for potential vertical variations in aquifer storage properties for various aquifer 

units or sub-units.  

43. 45. “Management plan” means a water management plan adopted by the director 

pursuant to A.R.S. § 45-561 et seq. 
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46. “Mandatory adequacy jurisdiction” means: 

a. A municipality or county that has adopted a provision or ordinance pursuant to A.R.S. 

§ 9-463.01 or A.R.S. § 11-806.01 providing that the final plat for a subdivision shall 

not be approved unless the Director has determined that the subdivision has an 

adequate water supply, the subdivision has obtained a commitment of water service 

from a designated provider, or a statutorily authorized exemption applies; or 

b. A municipality that: 

i. Is located within a county that has adopted a provision or ordinance described in 

paragraph (46)(a) of this Section; and  

ii. Has received written notice of the provision or ordinance from the Director. 

44. 47. “Master-planned community” has the same meaning as provided in A.R.S. § 32-2101. 

45.  48. “Median flow” means the flow which is represented by the middle value of a set of 

flow data that are ranked in order of magnitude. 

46. 49. “Member land” has the same meaning as provided in A.R.S. § 48-3701.  

47. 50. “Member service area” has the same meaning as provided in A.R.S. § 48-3701. 

48. 51. “Multi-county water conservation district” means a district established pursuant to 

A.R.S. Title 48, Chapter 22. 

49. 52. “Municipal provider” has the same meaning as provided in A.R.S. § 45-561. 

50. 53. “New municipal provider” means a municipal provider that began serving water for 

non-irrigation use after January 1, 1990. 

51. 54. “Owner” means: 

a. For an analysis, certificate, or water report applicant, a person who holds fee title to 

the land described in the application; or 
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b. For a designation applicant, the person who will be providing water service pursuant 

to the designation. 

52. 55. “Perennial” means a stream that flows continuously. 

53. 56. “Persons per household” means a measure obtained by dividing the number of 

persons residing in housing units by the number of housing units.  

57. “Phased analysis” means an analysis of adequate water supply for a development for 

which the source of supply is groundwater withdrawn from the C aquifer or the R aquifer, 

and for which the applicant has demonstrated, based on a regional hydrologic study, that 

sufficient supplies of groundwater are likely to be physically available to meet all or part 

of the estimated water demand of the development for 100 years. 

54. 58. “Physical availability determination” means a letter issued by the Director stating that 

an applicant has demonstrated all of the criteria in R12-15-702(C). 

55. 59. “Plat” means a preliminary or final map of a subdivision in a format typically 

acceptable to a platting entity. 

56. 60. “Potential purchaser” means a person who has entered into a purchase agreement for 

land that is the subject of an application for a certificate or an assignment of a certificate. 

57. 61. “Projected demand” means the 100-year water demand at build-out, not including 

committed or current demand, of customers reasonably projected to be added and plats 

reasonably projected to be approved within the designated provider’s service area and 

reasonably anticipated expansions of the designated provider’s service area. 

58. 62. “Proposed municipal provider” means a municipal provider that has agreed to serve a 

proposed subdivision. 

59. 63. “Purchase agreement” means a contract to purchase or acquire an interest in real 
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property, such as a contract for purchase and sale, an option agreement, a deed of trust, or 

a subdivision trust agreement. 

64. “R aquifer” means a multiple aquifer system that is a part of the regional aquifer system 

of Northern Arizona and that is comprised of the sequence of rock units between the 

Redwall Limestone and the Tapeats Sandstone, inclusive. 

60. 65. “Remedial groundwater” means groundwater withdrawn pursuant to an approved 

remedial action project, but does not include groundwater withdrawn to provide an 

alternative water supply pursuant to A.R.S. § 49-282.03. 

61. 66. “Service area” means: 

a. For an application for an analysis of adequate water supply, a water report, or a 

designation of adequate water supply, the area of land actually being served water for 

a non-irrigation use by the municipal provider and additions to the area that contain 

the municipal provider’s operating distribution system for the delivery of water for a 

non-irrigation use;  

b. For an application for a designation of adequate water supply pursuant to A.R.S. § 

45-108(D), the area of land actually being served water for a non-irrigation use by 

each municipal provider that serves water within the city or town, and additions to the 

area that contain each municipal provider’s operating distribution system for the 

delivery of water for a non-irrigation use; or  

c. For an application for a certificate or designation of assured water supply, “service 

area” has the same meaning as prescribed in A.R.S. § 45-402. 

62. 67. “Subdivision” has the same meaning as prescribed in A.R.S. § 32-2101. 

63. 68. “Superfund site” means the site of a remedial action undertaken pursuant to 
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CERCLA. 

64. 69. “Surface water” means any surface water as defined in A.R.S. § 45-101, including 

CAP water and Colorado River water. 

65. 70. “Water Quality Assurance Revolving Fund site” or “WQARF site” means a site of a 

remedial action undertaken pursuant to A.R.S. Title 49, Chapter 2, Article 5. 

66. 71. “Water report” means a letter issued to the Arizona Department of Real Estate by the 

Director for a subdivision stating whether an adequate water supply exists pursuant to 

A.R.S. § 45-108 and this Article. 

 

R12-15-712. Analysis of Adequate Water Supply 

A. A person proposing to develop land outside an AMA that will not be served by a designated 

provider may apply for an analysis of adequate water supply before applying for a water 

report. An applicant for an analysis must be the owner of the land that is the subject of the 

application or have the written consent of the owner. The commissioner of the Arizona State 

Land Department may apply for an analysis for land owned by the state of Arizona outside 

an AMA or may consent to the inclusion of such land in an application. 

B. An applicant for an analysis shall submit an application on a form prescribed by the Director 

with the fee required by R12-15-730, and attach the following: 

1. A title report, condition of title report, limited search title report, or recorded deed, dated 

within 90 days of the date the application is submitted to the Director, demonstrating the 

ownership of the land that is the subject of the application; 

2. A description of the development, including: 

a. A map of the land uses included in the development, 
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b. A list of water supplies proposed to be used by the development, 

c. A summary of land use types included in the development, and 

d. An estimate of the water demand for the land uses included in the development; and 

3. Evidence that the applicant has complied with subsection (E) or subsection (F) of this 

Section. 

C. An applicant shall sign the application for an analysis. If an applicant is not a natural person, 

the applicant’s authorized officer, managing member, partner, trust officer, trustee, or other 

person who performs similar decision-making functions for the applicant shall sign the 

application. If the applicant submits a letter, signed by the applicant and dated within 90 days 

of the date the application is submitted, authorizing a representative to submit applications 

for permits regarding the land that is the subject of the water report, the authorized 

representative may sign the application on the applicant’s behalf. 

D. After a complete application is submitted, the Director shall determine the estimated water 

demand of the development. 

E. The Director shall issue an analysis if an applicant demonstrates one or more of the 

following: 

1. Sufficient supplies of water are physically available to meet all or part of the estimated 

water demand of the development for 100 years, according to the criteria in R12-15-716;  

2. Sufficient supplies of water are continuously available to meet the estimated water 

demand of the development for 100 years, according to the criteria in R12-15-717; 

3. Sufficient supplies of water are legally available to meet the estimated water demand of 

the development for 100 years, according to the criteria in R12-15-718;  

4. The proposed sources of water are of adequate quality, according to the criteria in R12-
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15-719. 

F. The Director shall issue a phased analysis for a development for which the proposed source 

is groundwater to be withdrawn from the C aquifer or the R aquifer outside an AMA if the 

applicant submits with the application a regional hydrologic study that demonstrates that 

sufficient supplies of groundwater are likely to be physically available to meet all or part of 

the estimated water demand of the development for 100 years, according to the criteria in 

R12-15-716. The applicant may also submit with the application a site-specific hydrologic 

study that demonstrates that groundwater is physically available to meet part of the estimated 

water demand of the development for 100 years, according to the criteria in R12-15-716. If 

the Director issues a phased analysis for a development: 

1. The Director shall specify the volume of groundwater that the applicant has demonstrated 

is likely to be physically available based on the regional hydrologic study and any 

volume of groundwater that the applicant has demonstrated is physically available based 

on a site-specific hydrologic study. 

2. The Director shall not include in a water report the volume of groundwater included in 

the phased analysis that the Director has determined, based on a regional hydrologic 

study, is likely to be physically available unless the analysis holder submits additional 

information, including a site-specific hydrologic study, to demonstrate that the 

groundwater is physically available.  

3. The phased analysis shall be subject to all of the provisions in this Section and in R12-15-

716. 

F. G. For 10 years after the Director issues an analysis, or a longer period allowed under 

subsections (H) or (I) or (J) of this Section: 
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1. If groundwater is a source of supply in the analysis and the applicant demonstrates that 

groundwater is physically available under subsection (E)(1) or is likely to be physically 

available under subsection (F), the Director shall consider that supply of groundwater 

reserved for the use of the proposed development in subsequent determinations of 

physical availability pursuant to R12-15-716(B) and R12-15-716(E). 

2. Except as provided in subsection (G)(4) of this Section, if If an analysis holder applies for 

a water report for a subdivision located on land included in the analysis, the Director shall 

presume that a criterion demonstrated in the analysis remains satisfied with respect to the 

subdivision, unless the Director has received new evidence demonstrating that the 

criterion is not satisfied.  

3. If the Director issues the water report, the Director shall reduce the volume of 

groundwater reserved pursuant to subsection (F)(1) (G)(1) of this Section by the amount 

of the estimated water demand for the water report that will be met with groundwater. 

4. Subsection (G)(2) of this Section shall not apply to the volume of groundwater included 

in a phased analysis that the Director has determined, based on a regional hydrologic 

study, is likely to be physically available unless the analysis holder submits additional 

information, including a site-specific hydrologic study, to demonstrate that the 

groundwater is physically available. 

G. H. The Director shall reduce the amount of water considered reserved for use of the 

development upon request by the analysis holder. If the analysis holder requesting a 

reduction is not the person to whom the analysis was issued, the Director shall reduce the 

amount of reserved groundwater only if the person to whom the analysis was issued or that 

person’s designee consents to the request for reduction. The person to whom the analysis was 
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issued shall notify the Director in writing of the person’s designee for purposes of this 

subsection. 

H. I.  The analysis holder may apply to the Director for a five-year extension of the time period 

in subsection (F) (G) of this Section by submitting an application on a form prescribed by the 

Director no earlier than 36 months before the end of the time period and no later than 30 days 

before the end of the time period. If an extension is granted, the analysis holder may apply to 

the Director for an additional five-year extension by submitting an application on a form 

prescribed by the Director no earlier than 36 months before the end of the extended time 

period and no later than 30 days before the end of the extended time period. The Director 

shall extend the time period for no more than two successive five-year periods under this 

subsection if the analysis holder demonstrates one of the following: 

1. The analysis holder has made a substantial capital investment in developing the land 

included in the analysis. 

2. The analysis holder has made material progress in developing the land included in the 

analysis. 

3. Progress in developing the land included in the analysis has been delayed for reasons 

outside the control of the analysis holder. 

I. J. After the Director grants two five-year extensions pursuant to subsection (H) (I) of this 

Section, the Director may extend the time period for additional five-year periods if the 

analysis holder files a timely application pursuant to subsection (H) (I) of this Section and 

demonstrates one of the criteria in subsections (H)(1), (H)(2), or (H)(3) (I)(1), (I)(2), or (I)(3) 

of this Section. 

J. K. The Director shall review an application for an analysis or an application for an extension 
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pursuant to subsections (H) or (I) or (J) of this Section pursuant to the licensing time-frame 

provisions in R12-15-401. 

 

R12-15-713. Water Report 

A. An application for a water report shall be filed by the current owner of the land that is the 

subject of the application. 

B. An applicant for a water report shall submit an application on a form prescribed by the 

Director with the fee required by R12-15-730 and provide the following: 

1. A title report, condition of title report, limited search title report, or recorded deed, dated 

within 90 days of the date the application is filed and demonstrating that the applicant is 

the owner of the land that is the subject of the application; 

2. A plat of the subdivision; 

3. An estimate of the 100-year water demand for the subdivision; 

4. A list of all proposed sources of water that will be used by the subdivision; 

5. If the applicant is seeking a finding that the subdivision has an adequate water supply, 

evidence that the criteria in subsection (E) (F) of this Section are met; and  

6. Any other information that the Director reasonably determines is necessary to decide 

whether an adequate water supply exists for the subdivision. 

C. Each applicant shall sign the application for a water report. If an applicant is not a natural 

person, the applicant’s authorized officer, managing member, partner, trust officer, trustee, or 

other person who performs similar decision-making functions for the applicant shall sign the 

application. If an applicant submits a letter, signed by the applicant and dated within 90 days 

of the date the application is submitted, authorizing a representative to submit applications 
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for permits regarding the land to be included in the water report, the authorized 

representative may sign the application on the applicant’s behalf. 

D. If the subdivision is located within a mandatory adequacy jurisdiction, the Director shall give 

public notice of the application as provided in A.R.S. § 45-108.01. 

D. E. After a complete application is submitted, the Director shall review the application and 

associated evidence to determine:  

1. The estimated water demand of the subdivision;  

2. Whether the applicant has demonstrated all of the requirements in subsection (E) of this 

Section. 

E. F. The Director shall determine that the subdivision has an adequate water supply if the 

applicant demonstrates all of the following:  

1. Sufficient supplies of water are physically available to meet the estimated water demand 

of the subdivision, according to the criteria in R12-15-716;  

2. Sufficient supplies of water are continuously available to meet the estimated water 

demand of the subdivision, according to the criteria in R12-15-717; 

3. Sufficient supplies of water are legally available to meet the estimated water demand of 

the subdivision, according to the criteria in R12-15-718; 

4. The proposed sources of water will be of adequate quality, according to the criteria in 

R12-15-719;  

5. The applicant has the financial capability to construct adequate delivery, storage, and 

treatment works for the subdivision according to the criteria in R12-15-720. 

F. G. The Director shall issue a water report to the applicant that states whether the applicant 

has complied with the requirements in subsection (E) (F) of this Section. 
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G. H. The Director shall review an application for a water report pursuant to the licensing time-

frame provisions in R12-15-401. 

H. I. The Director may review or modify a water report if the Director receives new evidence 

regarding the criteria in subsection (E) (F) of this Section. The Director shall not modify a 

water report pursuant to this subsection if any of the residential lots included in the plat have 

been sold. To determine whether a water report should be modified pursuant to this 

subsection, the Director shall use the standards in place at the time the original application 

was submitted for the water report. If the Director modifies a water report, the Director shall: 

1. Provide for an administrative hearing pursuant to A.R.S. Title 41, Chapter 6, Article 10; 

and  

2. Notify the Arizona Department of Real Estate.  

I. J. An owner of land that is the subject of a water report may request a modification of the 

water report at any time by submitting an application in accordance with subsection (B) of 

this Section. To determine whether a water report should be modified pursuant to this 

Section, the Director shall use the standards in place at the time of review.  

J. K. A water report is subject to the provisions of R12-15-708. 

L. An owner of a subdivision that will be served Colorado River water by a municipal provider 

and that is located within a mandatory adequacy jurisdiction may apply for an exemption 

from the requirement to obtain a water report finding that the subdivision has an adequate 

water supply or a commitment of water service from a designated provider by submitting an 

application on a form prescribed by the director and demonstrating that the criteria in 

subsection (L)(2) of this Section are met. Upon receiving an application pursuant to this 

subsection, the Director shall: 
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1. Review the application pursuant to the licensing time frame provisions in R12-15-401. 

2. Determine whether the applicant has demonstrated that all of the following apply: 

a. Sufficient supplies of water will not be legally available to meet the estimated water 

demand of the subdivision in a timely manner because the municipal provider does 

not currently have the legal right to serve Colorado River water to the subdivision; 

b. The municipal provider currently has an entitlement to Colorado River water, 

according to the criteria in R12-15-718(G); 

c. The municipal provider will have the legal right to serve Colorado River water to the 

subdivision within twenty years; 

d. An interim water supply will be used to serve the subdivision until the municipal 

provider has the legal right to serve Colorado River water to the subdivision and the 

interim water supply meets all of the criteria in subsection (F) of this Section, except 

that the supply will be available for the interim period and not for 100 years; and 

e. When the municipal provider has the legal right to serve Colorado River water to the 

subdivision, the Colorado River water supply will meet all of the criteria in 

subsection (F) of this Section for the remainder of the 100-year period. 

3. If the Director determines that the criteria of subsection (L)(2) are met, issue a letter to 

the applicant, the platting authority, and the Arizona Department of Real Estate stating 

that the owner is exempt from the requirement to obtain a water report finding that the 

subdivision has an adequate water supply or a commitment of water service from a 

designated provider. 

M. An owner of a subdivision that will be served by a water supply project under construction 

and that is located within a mandatory adequacy jurisdiction may apply for an exemption 
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from the requirement to obtain a water report finding that the subdivision has an adequate 

water supply or a commitment of water service from a designated provider by submitting an 

application on a form prescribed by the director and demonstrating that the criteria in 

subsection (M)(2) of this Section are met. Upon receiving an application pursuant to this 

subsection, the Director shall: 

1. Review the application pursuant to the licensing time frame provisions in R12-15-401. 

2. Determine whether the applicant has demonstrated that all of the following apply: 

a. Sufficient supplies of water will not be available to meet the estimated water demand 

of the subdivision in a timely manner because the physical works for delivering water 

to the subdivision are not complete; 

b. The physical works for delivering water to the subdivision are under construction and 

will be completed within twenty years; 

c. An interim water supply will be used to serve the subdivision until the physical works 

for delivering water to the subdivision are fully constructed and the interim water 

supply meets all of the criteria in subsection (F) of this Section, except that supply 

will be available for the interim period and not for 100 years; and 

d. When the physical works for delivering water to the subdivision are fully constructed, 

the water supply will meet all of the criteria in subsection (F) of this Section for the 

remainder of the 100-year period. 

3. If the Director determines that the criteria of subsection (M)(2) of this Section are met, 

issue a letter to the applicant, the platting authority, and the Arizona Department of Real 

Estate stating that the owner is exempt from the requirement to obtain a water report 

finding that the subdivision has an adequate water supply or a commitment of water 
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service from a designated provider. 

N. An owner of a subdivision located within a mandatory adequacy jurisdiction may request an 

exemption from the requirement to obtain a water report finding that the subdivision has an 

adequate water supply or a commitment of water service from a designated provider based on 

substantial capital investment pursuant to A.R.S. § 45-108.02 by submitting an application on 

a form prescribed by the Director and demonstrating that the criteria of A.R.S. § 45-108.02 

are met. Upon receiving an application pursuant to this subsection, the Director shall: 

1. Review the application pursuant to the licensing time frame provisions in R12-15-401. 

2. Determine whether the criteria for an exemption in A.R.S. § 45-108.02 are met. 

3. If the Director determines that the criteria of A.R.S. § 45-108.02 are met, issue a letter to 

the applicant, the platting authority, and the Arizona Department of Real Estate stating 

that the owner is exempt from the requirement to obtain a water report finding that the 

subdivision has an adequate water supply or a commitment of water service from a 

designated provider, and that the exemption expires five years after the date of the letter, 

unless prior to that date at least one lot in the subdivision is sold to a bona fide purchaser 

or the Director extends the time period. 

O. If the Director grants an exemption from the requirement to obtain a water report finding that 

the subdivision has an adequate water supply or a commitment of water service from a 

designated provider pursuant to A.R.S. § 45-108.02, the owner of the subdivision may apply 

to the director for an extension of the exemption before the exemption expires by submitting 

an application on a form prescribed by the Director demonstrating that the criteria in A.R.S. § 

45-108.02 for an extension of the exemption are met. The Director shall not grant more than 

two successive five-year extensions.  Upon receiving an application pursuant to this 
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subsection, the Director shall: 

1. Review the application pursuant to the licensing time frame provisions in R12-15-401. 

2. Determine whether the criteria in § 45-108.02 for an extension of the exemption  are met. 

3. If the Director determines that the criteria for an extension pursuant to A.R.S. § 45-

108.02 are met, the Director shall issue a letter to the applicant, the platting authority, and 

the Arizona Department of Real Estate, stating that the exemption is extended for an 

additional five years from the previous expiration. 

 

R12-15-714. Designation of Adequate Water Supply 

A. A municipal provider applying for a designation of adequate water supply shall submit an 

application on a form prescribed by the Director with the fee required by R12-15-730 and the 

following:  

1. The applicant’s current demand;  

2. The applicant’s committed demand; 

3. The applicant’s projected demand for the proposed term of the designation;  

4. The proposed term of the designation, which shall not be less than two years; 

5. Evidence that the criteria in subsection (E) (F) of this Section are met; and  

6. Any other information that the Director determines is necessary to decide whether an 

adequate water supply exists for the municipal provider. 

B. A city or town, other than a municipal provider, that is applying for a designation shall 

submit an application on a form prescribed by the Director with the fee required in R12-15-

730, and provide the following: 

1. The current demand of the applicant’s service area;  
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2. The committed demand of the applicant’s service area; 

3. The projected demand of the applicant’s service area for the proposed term of the 

designation;  

4. The proposed term of the designation, which shall not be less than two years; and 

5. Evidence that the requirements in A.R.S. § 45-108(D) are met. 

C. An application for a designation shall be signed by: 

1. If the applicant is a city or town, the city or town manager or a person employed in an 

equivalent position. The application shall also include a resolution of the governing body 

of the city or town, authorizing that person to sign the application; or 

2. If the applicant is a private water company, the applicant’s authorized officer, managing 

member, partner, trust officer, trustee, or other person who performs similar decision-

making functions for the applicant.  

D. If the municipal provider is located within a mandatory adequacy jurisdiction, the Director 

shall give public notice of the application as provided in A.R.S. § 45-108.01. 

D. E. After a complete application is submitted, the Director shall review the application and 

associated evidence to determine:  

1. The annual volume of water that is physically, continuously, and legally available for at 

least 100 years;  

2. The term of the designation, which shall not be less than two years; 

3. The estimated water demand for the applicant’s service area for 100 years; and  

4. Whether the applicant has demonstrated compliance with all requirements in subsection 

(E) (F)  or (F) (G) of this Section. 

E. F. The Director shall designate the applicant has having an adequate water supply pursuant 

 60



to subsection (A) of this Section if the applicant demonstrates all of the following:  

1. Sufficient supplies of water are physically available to meet the applicant’s estimated 

water demand, according to the criteria in R12-15-716; 

2. Sufficient supplies of water are continuously available to meet the applicant’s estimated 

water demand, according to the criteria in R12-15-717; 

3. Sufficient supplies of water are legally available to meet the applicant’s estimated water 

demand, according to the criteria in R12-15-718; 

4. The proposed sources of water are of adequate quality, according to the criteria in R12-

15-719; and 

5. The applicant has the financial capability to construct adequate delivery, storage, and 

treatment works in a timely manner according to the criteria in R12-15-720. 

F. G. The Director shall issue a designation pursuant to subsection (B) of this Section if the 

applicant demonstrates that the requirements of A.R.S. § 45-108(D) are met. 

G. H. The Director shall review an application for a designation of adequate water supply 

pursuant to the licensing time-frame provisions in R12-15-401. 

 

R12-15-715. Designation of Adequate Water Supply; Annual Report Requirements, 

Review, Modification, Revocation 

A. By March 31 June 1 of each calendar year, a designated provider shall submit the following 

information for the preceding calendar year on a form provided by the Director: 

1. The designated provider’s committed demand; 

2. The demand at build-out for customers with which the designated provider has entered 

into an agreement to serve water, other than committed demand;  
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3. A report regarding the designated provider’s compliance with water quality requirements; 

4. The depth-to static water level of all wells from which the designated provider withdrew 

water; 

5. A report regarding volume of water withdrawn, diverted, or received from each source 

for delivery to customers; 

6. Any other information the Director may reasonably require to determine whether the 

designated provider continues to meet the criteria for a designation of adequate water 

supply.  

B. If there is a change of ownership, the subsequent owner of a designated provider shall notify 

the Director in writing of the change in ownership within 90 days. 

C. The Director shall review a designation at least every 15 years following issuance of the 

designation to determine whether the designation should be modified or revoked. 

D. The Director may modify a designation for good cause, including a merger, division of the 

designated provider, or a change in ownership of the designated provider. A designated 

provider may request a modification of the designation at any time pursuant to R12-15-714. 

To determine whether the designation should be modified, the Director shall use the 

standards in place at the time of review. 

E. The Director may revoke a designation if: 

1. After notifying the designated provider and initiating a review of the designated 

provider’s status, the Director deter mines determines that the designated provider has 

less water, according to the criteria in R12-15-714(E) R12-15-714(F), than the amount 

required for a 100-year supply for the provider’s: 

a. Current demand, 
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b. Committed demand, and  

c. Projected demand for the next two calendar years;  

2. The designated provider fails to construct adequate delivery, storage, and treatment 

works in a timely manner; or  

3. ADEQ or another governmental entity with equivalent jurisdiction has determined, after 

notice and an opportunity for a hearing, that the designated provider is in significant 

noncompliance with A.A.C. Title 18, Chapter 4 and is not taking action to resolve the 

noncompliance. 

F. To determine whether the designation should be revoked, the Director shall use the standards 

in place at the time of review. If the Director determines that a designation of adequate water 

supply should be revoked, the Director shall provide for an administrative hearing, in 

accordance with A.R.S. Title 41, Chapter 6, Article 10.  

G. If a designated provider’s designated status terminates, the provider may apply for re-

designation at anytime after termination. 

H. Notwithstanding any other provision in this Article, a decision and order of the Director 

designating a city, town, or private water company as having an assured water supply is not 

affected by this Article solely because the rule numbers cited in the decision and order may 

have changed after the effective date of the decision and order. 

 

R12-15-716. Physical Availability 

A. The volume of a proposed source of water that is physically available to an applicant for a 

determination of assured water supply or a determination of adequate water supply is the 

amount determined by the Director to be physically available pursuant to subsections (B) 
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through (L) (M) of this Section. 

B. If the proposed source is groundwater that will not be withdrawn from the C aquifer or the R 

aquifer outside an AMA, the applicant shall submit a hydrologic study, using a method of 

analysis approved by the Director, that accurately describes the hydrology of the affected 

area. Except as provided in subsection (D) of this Section, the Director shall determine that 

the proposed volume of groundwater will be physically available for the proposed use if both 

of the following apply: 

1. The groundwater will be withdrawn as follows: 

a. Except as provided in subsection (B)(1)(b) of this Section, from wells owned by the 

applicant or the proposed municipal provider that are located within the service area 

of the applicant or the proposed municipal provider or from proposed wells that the 

Director determines are likely to be constructed for future uses of the applicant or the 

proposed municipal provider.  

b. If the application is for a dry lot development, from wells that the Director determines 

are likely to be constructed on individual lots.  

2. Except as provided in subsection (C) of this Section, the groundwater will be withdrawn 

from depths that do not exceed the applicable maximum 100-year depth-to-static water 

level according to the following: 

Type and location of 

development 

Maximum 

100-year 

depth-to-static 

water level 
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a. Developments in Phoenix, 

Tucson, or Prescott AMAs, 

except dry lot developments 

1000 feet below 

land 

surface 

b. Developments in Pinal 

AMA, except dry lot 

developments 

1100 feet below 

land 

surface 

c. Developments outside 

AMAs, except dry lot 

developments 

1200 feet below 

land 

surface 

d. Dry lot developments 

 400 feet below 

land 

surface 

 

 

3. The Director shall calculate the projected 100-year depth-to-static water level by adding 

the following for the area where groundwater withdrawals are proposed to occur:  

a. The depth-to-static water level on the date of application. 

b. The projected declines caused by existing uses, using the projected decline in the 100-

year depth-to-static water level during the 100-year period after the date of 

application, calculated using records of declines for the maximum period of time for 

which records are available up to 25 calendar years before the date of application. If 

evidence is provided to the Director of likely changes in pumpage patterns and 
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aquifer conditions, as opposed to those patterns and conditions occurring historically, 

the Director may determine projected declines using a model rather than evidence of 

past declines. 

c. The projected decline in the depth-to-static water level during the 100-year period 

after the date of application, calculated by adding the projected decline from each of 

the following that are not accounted for in subsection (B)(3)(b) of this Section: 

i. The estimated water demand of issued certificates and water reports that will be 

met with groundwater or stored water recovered outside the area of impact of the 

stored water, not including the demand of subdivided lots included in abandoned 

plats; 

ii. The estimated water demand of designations that will be met with groundwater or 

stored water recovered outside the area of impact of the stored water; and 

iii. The groundwater reserved for developments for which the Director has issued an 

analysis pursuant to R12-15-703 or R12-15-712. 

d. If the groundwater withdrawals will occur within a mandatory adequacy jurisdiction, 

the projected decline in the depth-to-static water level caused by anticipated future 

uses, if both of the following apply: 

i. The anticipated future use will not be located within a mandatory adequacy 

jurisdiction; and 

ii. The anticipated future use is not accounted for in subsections (B)(3)(b) or 

(B)(3)(c) of this Section. 

d. e. The projected decline in depth-to-static water level that the Director projects will 

result from the applicant’s proposed use over a 100-year period. 
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C. The Director shall may lower the maximum 100-year depth-to-static water level requirement 

specified in subsection (B)(2) (B)(2)(c) of this Section for an applicant seeking a 

determination of adequate water supply if the applicant demonstrates both of the following:. 

When determining whether to lower the maximum 100-year depth-to-static water level 

requirement, the Director shall consider the following factors: 

1. Groundwater Whether groundwater is available at the lower depth; and 

2. The Whether the applicant has the financial capability to obtain the groundwater at 

drilled wells to the lower depth, according to the criteria in R12-15-720.;  

3. Whether the decline in depth-to-static water level that the Director projects will result 

from the applicant’s proposed groundwater use over a 100-year period will adversely 

impact other uses in the area; and 

4.  Any other site-specific hydrologic or geologic factors that may be appropriate. 

D. If the proposed source is groundwater that will be withdrawn from a groundwater basin 

outside an AMA and transported into an AMA, the Director shall determine that the 

proposed volume of groundwater will be physically available if both of the following apply:  

1. The groundwater will be withdrawn from wells owned by the applicant or the proposed 

municipal provider or from proposed wells that the Director determines are likely to be 

constructed for the future uses of the applicant or the proposed municipal provider.  

2. Withdrawal of the groundwater will comply with any depth-to-static water level criteria, 

decline rate criteria, and volume limitation criteria prescribed by statute. If there are no 

applicable depth-to-static water level criteria prescribed by statute, withdrawal of the 

groundwater shall comply with the depth-to-static water level criteria in subsection (B)(2) 

of this Section.  
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E. If the proposed source is groundwater that will be withdrawn from the C aquifer or the R 

aquifer outside an AMA, the applicant shall meet with the Department before filing the 

application to discuss the hydrologic study required by this subsection. The Director shall 

determine that the proposed volume of groundwater will be physically available for the 

proposed use if all of the following apply: 

1. The groundwater will be withdrawn from wells owned by the applicant or the 

proposed municipal provider that are located within the service area of the applicant 

or the proposed municipal provider or from proposed wells that the Director 

determines are likely to be constructed for future uses of the applicant or the proposed 

municipal provider.  

2. The applicant has submitted a site-specific hydrologic study, using a method of 

analysis approved by the Director, that accurately describes the hydrology of the 

affected area. The hydrologic study shall incorporate all of the following demands 

that rely on the same water supply: 

a. The demand of existing uses; 

b. The estimated water demand of issued certificates and water reports, not including 

the demand of subdivided lots included in abandoned plats; 

c. The estimated water demand of designations;  

d. The demand of developments for which the Director has issued an analysis 

pursuant to R12-15-703 or R12-15-712; 

e. If the groundwater withdrawals will occur within a mandatory adequacy 

jurisdiction, the demand of anticipated future uses that will not be located within a 

mandatory adequacy jurisdiction and that are not accounted for in subsection 
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(E)(2)(a) through (E)(2)(d) of this Section;  and 

f. The demand of the applicant’s proposed use. 

3. One of the following applies: 

a. The subdivision will be a dry lot development and the applicant demonstrates that 

after 100 years of withdrawing groundwater to meet all of the demands described 

in subsection (E)(2) of this Section, the projected depth-to-static water level will 

not exceed 400 feet below land surface. 

b. The subdivision will not be a dry lot development and the applicant demonstrates 

that after 100 years of withdrawing groundwater to meet all of the demands 

described in subsection (E)(2) of this Section, the projected depth-to-static water 

level will not exceed 1200 feet below land surface. 

c. The subdivision will not be a dry lot development and the applicant demonstrates 

that after 100 years of withdrawing groundwater to meet all of the demands 

described in subsection (E)(2) of this Section, at least 50% of the estimated 

groundwater in storage in the area of proposed withdrawals will remain. 

E. F. Subject to subsection (L) (M) of this Section, if the proposed source of water is surface 

water, other than CAP water, or Colorado River water, the Director shall determine the 

annual volume of water that is physically available for the proposed use, taking into 

consideration the priority date of the right or claim, by calculating 120% of the firm yield of 

the proposed source at the point of diversion as limited by the capacity of the diversion 

works; except that if the applicant demonstrates that an alternative source of water will be 

physically available during times of shortage in the proposed surface water supply, the 

Director shall determine the annual volume of water available by calculating 100% of the 
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median flow of the proposed source at the point of diversion as limited by the capacity of the 

diversion works. The Director shall determine the firm yield or median flow as follows: 

1. By calculating the firm yield or median flow at the point of diversion based on at least 20 

calendar years of flow records from the point of diversion, unless 20 calendar years of 

records are unavailable and the Director determines that a shorter period of record 

provides information necessary to determine the firm yield or median flow; or 

2. By calculating the firm yield or median flow at the point of diversion using a hydrologic 

model that projects the firm yield or median flow, taking into account at least 20 calendar 

years of historic river flows, changes in reservoir storage facilities, and projected changes 

in water demand. The yield available to any applicant may be composed of rights to 

stored water, direct diversion, or normal flow rights. If the permit for the water right was 

issued less than five years before the date of application, the Director shall require the 

applicant to submit evidence, as applicable, in accordance with this subsection.  

F. G. Subject to subsection (L) (M) of this Section, if the proposed source of water is CAP 

water, the Director shall determine the annual volume of water that is physically available for 

the proposed use as follows:  

1. If the applicant or the proposed municipal provider has a non-declining, long-term 

municipal and industrial subcontract for CAP water, calculate 100% of the annual 

amount of water established in the subcontract. 

2. If the applicant has a lease for Indian priority CAP water, calculate 100% of the annual 

amount of water established in the lease. 

3. If the applicant has a subcontract for CAP water other than a non-declining, long-term 

municipal and industrial subcontract or a lease for Indian priority CAP water:  
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a. If the applicant submits evidence of sufficient backup water supplies, calculate 100% 

of the annual amount of water established in the subcontract. The applicant may 

establish backup water supplies by one or more of the following: 

i. A drought response plan;  

ii. Long-term storage credits;  

iii. A contract for water with a multi-county water conservation district; or 

iv. Evidence of other backup supplies that are physically, continuously, and legally 

available. 

b. If the applicant does not submit evidence of sufficient backup water supplies pursuant 

to subsection (F)(3)(a) (G)(3)(a) of this Section, calculate the percentage of the 

annual amount of water established in the subcontract that reasonably reflects the 

reliability of the applicant’s CAP water supply. 

G. H. Subject to subsection (L) (M) of this Section, if the proposed source of water is Colorado 

River water, the Director shall determine the annual volume of water that is physically 

available for the proposed use as follows:  

1. If the priority of the contract for Colorado River water provides reliability equal to or 

better than CAP municipal and industrial water, calculate 100% of the annual amount of 

water established in the contract.  

2. If the contract for Colorado River water provides reliability that is less than CAP 

municipal and industrial water: 

a. If the applicant submits evidence of sufficient backup water supplies, calculate 100% 

of the annual amount of water in the contract. The applicant may establish backup 

water supplies by one or more of the following: 
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i. A drought response plan; 

ii. Long-term storage credits; 

iii. A contract for water with a multi-county water conservation district; or 

iv. Evidence of other backup supplies that are physically, continuously, and legally 

available.  

b. If the applicant does not submit evidence of sufficient backup water supplies pursuant 

to subsection (G)(2)(a) (H)(2)(a) of this Section, calculate the percentage of the 

annual amount of water established in the contract that reasonably reflects the 

reliability of the applicant’s Colorado River water supply. 

H. I. Subject to subsection (I) (J) of this Section, if the proposed source of water is effluent, the 

Director shall determine the annual volume of water that will be physically available by 

evaluating the current, metered production or the projected production of effluent. The 

volume of effluent that is physically available shall not include the following: 

1. If the effluent will be delivered directly from a wastewater treatment plant, the volume of 

effluent that exceeds the applicant’s estimated water demand that will be met with 

effluent; and 

2. The volume of effluent that does not comply with any applicable water quality 

requirements for the proposed use of the effluent.  

I. J. If the proposed source of water is stored water to be recovered from recovery wells, the 

Director shall determine the volume of water that is physically available for the proposed use 

as follows: 

1. If the stored water is represented by long-term storage credits in existence on the date of 

application, the amount that is physically available is the amount that may be recovered 
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pursuant to the credits in a manner consistent with A.R.S. Title 45, Chapter 3.1, subject to 

subsection (I)(3) (J)(3) of this Section. 

2. If the applicant proposes to use long-term storage credits that do not exist on the date of 

application or recover stored water on an annual basis pursuant to A.R.S. § 45-851.01, 

the Director shall evaluate the following in determining whether to include the proposed 

credits or the water proposed to be stored and recovered annually in the amount of water 

that is physically available for the applicant’s proposed use: 

a. The terms of a contract to obtain water to store in a storage facility; 

b. The physical, continuous, and legal availability of the water proposed to be stored; 

c. The presence of an existing storage facility that will be available for use for the 

proposed storage; 

d. The existence of all required permits of an adequate duration; and 

e. Whether recovery of the stored water will comply with subsection (I)(3) (J)(3) of this 

Section.  

3. If the applicant proposes to recover the stored water from recovery wells located outside 

the area of impact of storage, the stored water will be considered physically available 

only if sufficient water exists for the withdrawals consistent with both of the following: 

a. The maximum 100-year depth-to-static water level requirements established in 

subsection (B)(2) of this Section; and 

b. Any criteria for the withdrawals prescribed in the management plan in effect at the 

time of the application.  

J. K. If the applicant will obtain the source of water through a water exchange agreement, the 

Director shall determine that the water is physically available for the proposed use if the 
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applicant submits evidence that the source of water the applicant or the applicant’s customers 

will use will be physically available in accordance with the terms of this Section.  

K. L. In the case of two or more pending, conflicting, complete and correct applications for 

determinations of assured water supply or determinations of adequate water supply, the 

Director shall give priority to the application with the earliest priority date. The priority date 

of an application for a determination of assured water supply or determination of adequate 

water supply shall be the date that a complete and correct application is filed with the 

Director. The Director shall consider an application complete and correct if it contains all the 

information required and the Director verifies that the information is accurate.  

L. M. For a certificate applicant that proposes to use surface water, the Director shall determine 

that the proposed source is physically available only if the applicant demonstrates one of the 

following: 

1. The land that is the subject of the application is a member land of the CAGRD. 

2. The applicant has independently obtained the surface water supply. 

3. The proposed municipal provider would satisfy the criteria in R12-15-722 if the 

municipal provider were subject to those requirements. 
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