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AGREEMENT

SAN CARLOS APACHE TRIBE WATER RIGHTS SETTL.EMENT

THIS AGREEMENT, dated as of /V\mu 20 1999, is entered into

among the United States of America; the State of Arizona; the San Carlos Apache Tribe; the Salt
River Project Agricultural Improvement and Power District; the Salt River Valley Water Users'
Association; the Roosevelt Water Conservation District; the Buckeye Irrigation Company; the
Buckeye Water Conservation and Drainage District; the Arizona Cities of Chandler, Glendale, Mesa,

Scottsdale and Tempe, and the Town of Gilbert, and the Central Arizona Water Conservation

District.
1.0 RECITALS
1.1 The representatives of the United States of America, the State of Arizona, the San

Carlos Apache Tribe, the Salt River Valley Water Users' Association, the Salt River Project
Agricultural Improvement and Power District, the Roosevelt Water Conservation District, the
Buckeye Irrigation Company, the Buckeye Water Conservation and Drainage District, the Arizona
Cities of Chandler, Glendale, Mesa, Scottsdale and Tempe, and the Town of Gilbert, and the Central
Arizona Water Conservation District agree that certain water rights of the San Carlos Apache Tribe
and its members, be permanently settled and that the terms of that settlement are in accordance with
the San Carlos Apache Tribe Water Rights Settlement Act of 1992 as amended, a copy of which Act
is attached hereto as Exhibit 1.1 and incorporated herein by this reference (hereinafter referred to as
the "Act"), and this Agreement. The Parties have agreed to resolve certain pending litigation
concerning the water rights and claims of the San Carlos Apache Tribe and the United States acting

on behalf of the San Carlos Apache Tribe.
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1.2 The objective of this settlement is to resolve certain outstanding water related
litigation and to settle, confirm, and finally adjudicate and decree, once and for always against the
Parties to this Agreement and certain other claimants, the water rights of the San Carlos Apache
Tribe, its members, and the United States acting on behalf of the San Carlos Apache Tribe, based

upon Federal, State and other laws.

1.3 The Congress made the findings set forth in Section 3702(a) of the Act as follows:

(a) it is the policy of the United States, in fulfililment of its trust responsibility to
Indian tribes, to promote Indian self-determination and economic self-sufficiency, and to settle,

wherever possible, the water rights claims of Indian tribes without lengthy and costly litigation;

(b) meaningful Indian self-determination and economic self-sufficiency depend

on the development of viable Indian reservation economies;

(c) quantification of rights to water and development of facilities needed to utilize
tribal water supplies effectively is essential to the development of viable Indian reservation

economies, particularly in arid western States;

(d) on November 9, 1871, and by actions subsequent thereto, the United States

Government established a reservation for the San Carlos Apache Tribe in Arizona;

(e) the United States, as trustee for the San Carlos Apache Tribe, obtained water
entitlements for the Tribe pursuant to the Globe Equity Decree of 1935; however, continued
uncertainty as to the full extent of the Tribe’s entitlement to water has severely limited the Tribe’s

access to water and financial resources necessary to develop its valuable agricultural lands and
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frustrated its effort to reduce its dependence on Federal program funding and achieve meaningful

self-determination and self-sufficiency;

(H) proceedings to determine the full extent and nature of the Tribe’s water rights
are currently pending before the United States District Court in Arizona and in the Superior Court
of the State of Arizona in and for Maricopa County, as part of the General Adjudication of the Gila

River System and Source;

(2) recognizing that final resolution of pending litigation will take many years and
entail great expense to all parties, continue economically and socially damaging limits to the Tribe’s
access to water, prolong uncertainty as to the availability of water supplies and seriously impair the
long-term economic planning and development of all parties, the Tribe and its neighboring non-

Indian communities have sought to settle their dispute to water and reduce the burdens of litigation;

(h) after lengthy negotiations, which included participation by representatives of
the United States Government, the Tribe, and neighboring non-Indian communities of the Salt River
and Gila River Valleys, who are all party to the General Adjudication of the Gila River System and
Source, the parties are prepared to enter into this Agreement to resolve all water rights claims
between and among themselves, to quantify the Tribe’s entitlement to water, and to provide for the

orderly development of the Tribe’s lands;

i) pursuant to this Agreement, the neighboring non-Indian communities will
relinquish claims to approximately fifty-eight thousand seven hundred and thirty-five acre-feet of
surface'water to the Tribe, provide the means of storing water supplies of the Tribe behind Coolidge
Dam on the Gila River in Arizona to enhance fishing, recreation, and other environmental benefits,

and make substantia} additional contributions to carry out this Agreement’s provisions; and
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) to advance the goal of Federal Indian policy and to fulfill the trust
responsibility of the United States to the Tribe, it is appropriate that the United States participate in
the implementation of this Agreement and contribute funds for the rehabilitation and expansion of
existing Reservation irrigation facilities so as to enable the Tribe to utilize fully its water resources

in developing a diverse, efficient Reservation economy.
1.4 The purposes of the Act as stated in Section 3702 (b) are as follows:

(1) to approve, ratify, and confirm the Agreement to be entered into by the Tribe

and its neighboring non-Indian communities;

(2)  to authorize and direct the Secretary of the Interior to execute and perform

such Agreement; and

3) to authorize the actions and appropriations necessary for the United States to

fulfill its legal and trust obligations to the Tribe as provided in the Agreement and the Act.

NOW, THEREFORE, in consideration of the premises and of the promises and

agreements hereinafter set forth, the Parties hereto agrec as follows:

2.0 DEFINITIONS

This Agreement will employ abbreviated terms which, when capitalized, shall have

the exclusive meanings stated below.

2.1 " Act" shall mean the San Carlos Apache Tribe Water Rights Settlement Act 0of 1992,

Public Law 102-575, as amended.
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22 "Active Conservation Capacity”, except as used in Subparagraph 20.2.2 and
Paragraph 21 hereof, shall mean that storage space, exclusive of bank storage, available to store

water which can be released through existing Coolidge Dam outlet works.

23 "CAP" shall mean the Central Arizona Project, a reclamation project authorized under

Title 3 of the Colorado River Basin Project Act of 1968 (43 U.S.C. § 1521, et seq.).

24 "CAP Master Repayment Contract" shall mean the contract between the United States
and the Central Arizona Water Conservation District for delivery of water and repayment of costs
of the Central Arizona Project, dated December 1, 1988 (Contract No. 14-06-W-245Y Amendment

No. 1), and any amendment or revision thereof.

2.5 "CAWCD" shall mean the Central Arizona Water Conservation District, a political
subdivision of the State of Arizona, which is the contractor under the CAP Master Repayment

Contract.

2.6 "Divert" shall mean to remove, withdraw or develop and produce or capture, Surface
Water or Groundwater from its natural course or location by means of a ditch, canal, flume, bypass,
pipe line, pit, collection or infiltration gallery, conduit, well, pump or other mechanical device or any

other act of man. "Diversion” shall mean the act of diverting.

2.7 "Effluent" shall mean water which, after being diverted as Groundwater or Surface
Water, has been used for domestic, municipal, industrial, or mining purposes and which is available

for reuse for any purpose, whether or not the water has been treated to improve its quality.

Y Contract number used in the Act is incorrect.
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2.8 "Enforceability Date" shall have the meaning ascribed to it in Subparagraph 22.4.1

of this Agreement.

2.9 "Gila River Adjudication" shall mean that action pending in the Superior Court of the
State of Arizona in and for the County of Maricopa styled as IN RE the General Adjudication of All
Rights to Use Water in the Gila River System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper

Gila), W-4 (San Pedro).

2.10 "Globe Equity Decree" shall mean that decree dated June 29, 1935, entered in the

United States of America v. Gila Valley Irrigation District, et al., Globe Equity No. 59, in the

District Court of the United States in and for the District of Arizona, and all decrees, modifications,

amendments, court orders and decisions supplemental thereto.

2.11 "Groundwater" shall mean water which is not defined as Surface Water pursuant to

Subparagraph 2.23 or Effluent pursuant to Subparagraph 2.7 hereof.

2.12 "Kent Decree" shall mean that Decree dated March 1, 1910, entered in Patrick T.
Hurley v. Charles F. Abbott, et al., Cause No. 4564, in the District Court of the Third Judicial
District of the Territory of Arizona, in and for the County of Maricopa, and all decrees,

modifications, amendments, court orders and decisions supplemental thereto.

2.13 "Main Stem" shall mean that Surface Water flowing in the Black, Salt, San Pedro

and/or Gila Rivers.

2.14 "Parties” means the entities represented by the signatories to this Agreement.
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2.15 "Phelps Dodge" shall mean Phelps Dodge Corporation, a New York Corporation,
Phelps Dodge Development Corporation, a Delaware Corporation, Phelps Dodge Morenci, Inc.,
a Delaware Corporation, the Morenci Water and Electric Company, an Arizona Corporation, Pacific
Western Land Company, a California Corporation, and their predecessors, affiliates, successors and

assigns.

2.16 "RWCD" shall mean the Roosevelt Water Conservation District, an irrigation district

organized under the laws of the State of Arizona.

2.17 "Reservation” shall mean the San Carlos Apache Reservation authorized by the
Treaty with the Apache Nation dated July 1, 1852, 10 Stat. 979 (1852), established by the Executive
Orders of November 9, 1871 and December 14, 1872, as modified by subsequent Executive Orders

and Acts of Congress, including the Executive Order of August 5, 1873.

2.18 "SCIDD" shall mean the San Carlos Irrigation and Drainage District, an irrigation and

drainage district organized under the laws of the State of Arizona.

2.19 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
District, a political subdivision of the State of Arizona, and the Salt River Valley Water Users'

Association, an Arizona corporation.

2.20 "SRRD" shall mean the Salt River Reservoir District as defined on the Enforceability
Date, in Article IV, Section 3 of the Articles of Incorporation of the Salt River Valley Water Users'

Association.
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221 "San Carlos Irrigation Project” shall mean the project authorized pursuant to the Act
of June 7, 1924, 43 Stat. 475, expanded pursuant to the Act of March 7, 1928, 45 Stat. 200, 210, and

administered by the Bureau of Indian Affairs.

222 "Secretary” shall mean the Secretary of the United States Department of the Interior.

2.23 "Surface Water" shall mean all water on or beneath the surface of the earth which 1s

appropriable under applicable law.

2.24 "Tribe” shall mean the San Carlos Apache Tribe, a tribe of Apache Indians organized
under Section 16 of the Indian Reorganization Act of June 18, 1934, 48 Stat. 987 (25 U.S.C. §476),

and duly recognized by the Secretary.

2.25 "Tributary” or "Tributaries” shall mean that Surface Water in water courses on the

Reservation upstream from their confluences with the Main Stem of the Black, Salt, San Pedro

and/or Gila Rivers.

3.0 EXHIBITS

This Agreement includes the following exhibits which are attached hereto and

incorporated herein:
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List of Exhibits

No. Title Page
1.1 San Carlos Apache Tribe Water Rights Settlement Act 1
11.1 Tribal CAP Contract Amendment 20
11.3  CAP Leasing Provisions 22
18.1 Waiver of Claims 25
18.2 Waiver of Claims 25
D Stipulation and Form of Judgment¥ 29
E Dismissals 29
20.2.2 SRRD Lands 31
20.5.1 Arizona Game & Fish Commission Rights 37
22.5 Water Commissioner’s Report of June 3, 1977 40
22.11 CAWCD Statement of Polictes and Principles 42
4.0 WATER RIGHTS: ON-RESERVATION TRIBUTARIES; ON-RESERVATION
GROUNDWATER

The rights of the Tribe and the United States acting on behalf of the Tribe to water
that are the subject of this Agreement are as stated in this Paragraph 4.0, and in Paragraphs 5.0,
7.0, 8.0, 9.0, 10.0, and 11.0 hereof, and such rights are held by United States in trust for the

Tribe.

The terms of this Agreement setting forth the rights of the Tribe and the United
States acting on behalf of the Tribe to Surface Water from the San Pedro River and its
off-Reservation tributaries as provided in Paragraph 7.0 hereof, from the Black River, and/or
from the Salt River below its confluence with the Black River as provided in Subparagraph 5.1
hereof, and from the Tributaries of the San Pedro, Black and Salt Rivers as provided in
Subparagraphs 4.2.1 and 4.2.3 hereof, to the storage of Surface Water as provided in
Subparagraphs 4.2.1, 4.4, 4.5 and 5.2 hereof, to Groundwater beneath the Reservation as

provided in Subparagraph 4.3 hereof, and to Effluent as provided in Subparagraph 4.4 hereof,

¥ There are no Exhibits A, B and C to this Agreement.
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shall be binding upon all parties to the Gila River Adjudication other than the non-settling
entities specifically listed in Subparagraph 18.3(f) hereof, and such rights shall be included in the
judgment in the Gila River Adjudication approving this Agreement. The terms of this
Agreement setting forth the rights of the Tribe and the United States acting on behalf of the Tribe
to Surface Water from the Tributaries of the Gila River as provided in Subparagraph 4.2.2 hereof
and its Coolidge Dam storage rights as provided in Paragraph 8.0 hereof shall be binding only on
the Parties to this Agreement and shall be included in the judgment in the Gila River

Adjudication or other court of competent jurisdiction approving this Agreement.

The terms of this Agreement are not binding upon the non-settling entities
specifically listed in Subparagraph 18.3(f) hereof, and the Tribe and the United States on its own
behalf and acting on behalf of the Tribe reserve the right to assert claims in the Gila Adjudication
or other court of competent jurisdiction against such non-settling entities for the rights of the
Tribe and the United States acting on behalf of the Tribe (1) to water as set forth in Paragraphs
4.0 and 5.0 hereof, and to the Gila River and its tributaries upsfream of Gila Crossing other than
the San Pedro River and its off-Reservation tributaries, (2) to contest all water uses and/or claims
for water rights by the non-settling entities, and (3} to contest the application of Arizona law to
the Reservation and to the water rights of the Tribe and the United States acting on behalf of the

Tribe.
4.1 Except as otherwise provided herein for Groundwater and Tributaries, the rights

of the Tribe and the United States acting on behalf of the Tribe to water that are the subject of

this Agreement are set forth as follows:
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MAXIMUM

PARAGRAPH DIVERSION AMOUNT
REFERENCE SOURCE (AF/YR)
5 Salt/Black River 7.300
11 The Tribe's CAP Contract (original) 12,700
9 Ak-Chin CAP Allocation (referred to in Section
3704(a) and 3704(b) of the Act) in normal years up to 33,300
10 CAP M&I Priority Water Previously Allocated
to Phelps Dodge Corporation 14,665%
67,965
4.2 DIVERSIONS FROM ON-RESERVATION TRIBUTARIES.
4.2.1 The Tribe and the United States acting on behalf of the Tribe shall have the

permanent right to the on-Reservation Diverston and use of all the Surface Water 1n all
Tributaries within the Reservation to the Main Stem of the San Pedro River, Black River and the
Salt River below its confluence with the Black River, including the right to fully regulate and
store such water on the Tributaries; provided, however, that once water from the Tributaries has
flowed into the Main Stem of the San Pedro, Sait and/or Black Rivers, such water shall be for
the purposes of this Agreement, water from the Main Stem of those rivers, and the rights of the
Tribe and the United States acting on behalf of the Tribe to water from the Main Stem of those

rivers shall be limited to the amounts set forth in Paragraphs 5.0 and 7.0 hereof.

422 The Parties, except for the United States acting as trustee for Indian tribes other
than the Tribe, agree that the Tribe and the United States acting on behalf of the Tribe shall have
the permanent right to the on-Reservation Diversion and use of all the Surface Water in all
Tributaries within the Reservation to the Main Stem of the Gila River, including the right to fully
regulate and store such water on the Tributaries; provided, however, that once water from the

Tributaries has flowed into the Main Stem of the Gila River, such water shall be for the purposes

¥ Number used in the Act is incorrect.
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of this Agreement, water from the Main Stem.

423 If Executive Orders or Acts of Congress issued or enacted on or after the
Enforceability Date add lands to the Reservation, such additional lands may be served by
Diversions from Tributaries to the Main Stem of the Black River, Salt River below its confluence
with the Black River, Gila River and San Pedro River, to the extent such Tributaries are located
within the Reservation on the Enforceability Date. The Tribe and the United States acting on
behalf of the Tribe may also Divert Surface Water and Groundwater from within such additions
but only to the extent that such Diversions are based on water rights acquired with the additional
lands or thereafter in accordance with State law. This provision shall not operate to prevent CAP

water exchanges permitted by Subparagraph 12.1 hereof.

4.3 The Tribe and the United States acting on behalf of the Tribe shall have the
permanent right to the on-Reservation Diversion, use, and storage of all Groundwater beneath the
Reservation, subject to the Groundwater Management Plan referred to in Section 3710(d) of the

Act.

4.4 The Tribe and the United States acting on behalf of the Tribe shall have the
permanent right to Effluent developed on the Reservation which may be stored and used on the
Reservation for such purposes as the Tribe or the United States acting on behalf of the Tribe may
determine. Effluent developed on the Reservation shall not be included in the water rights of the
Tribe or the United States acting on behalf of the Tribe as set forth in this Agreement. No
storage or use of such Effluent by the Tribe or the United States acting on behalf of the Tribe
shall diminish the water rights of the Tribe or the United States acting on its behalf, and such

Effluent may not be deducted as a set off against the rights described in this Agreement.
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4.5 The rights of the Tribe and the United States acting on behalf of the Tribe to store
the water that is the subject of this Agreement shall be as stated in Subparagraphs 4.2.1, 4.2.2,
4.3, 4.4, 5.2, and 8.0 hereof. Neither the Tribe nor the United States acting on behalf of the Tribe
shall have the right to store water that is the subject of this Agreement other than as stated in

Subparagraphs 4.2.1, 4.2.2, 4.3, 4.4, 5.2, and 8.0 hereof.

4.6 The water rights of the Tribe and the United States acting on behalf of the Tribe

subject to this Agreement may be used for any beneficial purpose on the Reservation.

5.0 SALT/BLACK RIVER WATER

5.1 The Tribe and the United States acting on behalf of the Tribe shall have the
permanent right to the On-Reservation Diversion and use of a total of 7,300 acre-feet of Surface
Water annually from the Black River, and/or from the Salt River below its confluence with the
Black River. The priority date associated with the right of the Tribe and the United States acting
on behalf of the Tribe to the Salt or Black River water shall be November 9, 1871; provided,
however, the Tribe and the United States acting on behalf of the Tribe reserve the nght to assert
in the Gila River Adjudication or other court of competent jurisdiction an earlier priority date
against other Indian tribes, the United States acting on behalf of other Indian tribes, and the other

non-settling entitics listed in Subparagraph 18.3(f).

5.2 The Tribe and the United States acting on behalf of the Tribe have asserted claims
in the Gila River Adjudication to water from the Upper Salt River watershed. These claims
contemplate construction of reservoirs along the Main Stem of the Upper Salt and Black Rivers.
Except for any diversion structures as may be needed to enable the Tribe or the United States

acting on behalf of the Tribe to Divert the water described in Subparagraph 5.1 hereof, this
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Agreement does not authorize the construction of such reservoirs. Prior to construction of any
such Main Stem reservoirs, the Tribe and the Secretary shall execute a separate agreement with
SRP regarding operation of any such new reservoirs; provided, however, that the evaporation

losses associated with the storage of water by the Tribe or the United States acting on behalf of
the Tribe in such reservoirs shall be considered Diversions for purposes of this Agreement and
shall be deducted from the annual amount the Tribe or the United States acting on behalf of the

Tribe is entitled to Divert from the Salt/Black River under Subparagraph 5.1 hereof.

53 The Tribe shall install and maintain devices capable of measuring and recording
all Diversions of Surface Water from the Main Stem of the Black and Salt Rivers by or on behalf
of the Tribe. The device currently measuring and reporting Diversions of Surface Water from
the Main Stem of the Black River by the Tribe or the United States acting on behalf of the Tribe
is USGS gauging station #09445000 located on Willow Creek just downstream of the outlet
pipeline from the Black River pumping plant which is approximately 3.6 miles northeast of Point
of Pines on the Reservation. The Tribe shall use its best efforts to maintain the accuracy of this
gauging station, or any other devices capable of measuring and reporting Diversions of Surface
Water from the Main Stem of the Black and Salt Rivers by the Tribe or the United States acting
on behalf of the Tribe, to as close to zero error as practical, but in no event shall error exceed
plus or minus 10% of actual Diversions. The Tribe shall have no obligation to replace any
Diversion measuring devices which meet the accuracy standards of the preceding sentence.
Substitute or supplemental Diversion measuring and reporting devices or locations may be
agreed to by the Tribe, the United States and SRP in writing in order to enhance the accuracy of
the Diversion measurements and reporting; provided however, that neither the Tribe, the United
States nor SRP shall unreasonably withhold approval of a request by the other to use substitute or
supplemental Diversion measuring or reporting devices or locations following an agreement as to

who bears the costs of such devices. From time to time as determined by SRP, SRP may request

70756 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

an access permit ("Permit") from the Tribe for permission to enter on the Reservation to carry out
either or both of the following: (a) inspect and verify the accuracy of all such Diversion
measuring and recording devices; and (b) inspect and verify the accuracy of the Diversion
measurement and accounting procedures used by the Tribe or the United States with respect to
Diversions of Surface Water from the Main Stem of the Black and Salt Rivers by the Tribe or the
United States acting on behalf of the Tribe. The Tribe shall take action on SRP’s request for
such Permit to enter on the Reservation within 10 business days of receipt of such request, and

such permission shall not be unreasonably withheld by the Tribe.

5.4 No later than March 1 of each year, the Bureau of Indian Affairs, in consultation
with the Tribe and SRP, shall prepare an annual accounting based upon data received from the
Tribe and other sources of the amounts of Surface Water Diverted by the Tribe or the United
States acting on behalf of the Tribe from the Main Stem of the Black and Salt Rivers during the
previous calendar year. Such annual accounting shall be provided by the United States to the
Parties and shall not be disclosed by the Parties except (1) as otherwise may be ordered in the
Gila River Adjudication or other court of competent jurisdiction; (2) as may be agreed to by the
Tribe; or (3) as may be necessary to enforce the Diversion limits in Subparagraphs 5.1 and 5.2
hereof. Any dispute among the United States, Tribe and SRP concerning this annual accounting

shall be resolved as provided in Subparagraph 5.6 hereof.

5.5 SRP may request a Permit from the Tribe for permission to enter on the
Reservation, which permission shall not be unreasonably withheld, to install, repair or maintain,
at SRP’s expense, data logging devices with the ability to provide real time data transmission for
purposés of remotely monitoring Diversions of Surface Water from the Main Stem of the Black
and Salt Rivers by the Tribe or the United States acting on behalf of the Tribe. If Surface Water

flows are remotely monitored, Surface Water flow data developed from any Surface Water flow
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sensing and telementry equipment shall be made simultaneously available to the Tribe, the
United States, and SRP, and to no other Party except (1) as otherwise may be ordered in the Gila
River Adjudication or other court of competent jurisdiction; (2) as may be agreed to by the Tribe;

or (3) as may be necessary to enforce the Diversion limits in Subparagraphs 5.1 and 5.2. hereof.

5.6 If the Tribe, the United States, or SRP disputes the annual accounting, written
notice of such dispute shall be given by the disputing Party to the other two Parties within 60
days of the disputing Party’s receipt of the annual accounting. In the event such written notice is
not given as provided in the preceding sentence the accounting shall be deemed accepted. The
Tribe, the United States and SRP shall attempt to work together to resolve any dispute. In the
event they are unable to resolve the dispute, the Tribe, the United States or SRP may: (1) seek a

judicial resolution of the dispute, or (2) upon mutual agreement of the other two Parties’ request

the Secretary, in his discretion, to resolve the dispute. The Secretary shall, within 60 days of

receipt of a request for a resolution, notify the Tribe, the United States and SRP, whether he
intends to resolve the dispute. If the Secretary fails to notify the Tribe, the United States and
SRP within the 60-day period, then such failure shall be deemed and treated as a decision not to
resolve the dispute. If the Secretary agrees to resolve the dispute, he shall do so within 10
months following the date of his notice to the disputants. Failure to resolve the dispute within
such 10-month period shall be deemed and treated as a decision by the Secretary to not resolve
the dispute. The Secretary’s decision not to resolve the dispute shall not be reviewable; however,
the disputing Party may still seek judicial resolution of the dispute. A resolution of the dispute
by the Secretary shall constitute final agency action and shall be subject to judicial review
pursuant to 5 U.S.C. §702 et seq. of the Administrative Procedure Act ("APA") within 60 days of

the date of the decision.
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5.7 If the actual Surface Water Diversions of the Tribe or the United States acting on
behalf of the Tribe exceed the maximum annual Diversions of Surface Water permitted under
Subparagraphs 5.1 and 5.2 hereof, as determined by the annual accounting following any review
not subject to further appeal, the Tribe or the United States acting on behalf of the Tribe shall
reimburse SRP for any such excess Diversions of Surface Water. Reimbursement for such
excess Diversions of Surface Water shall take place within the "Reimbursement Period". The
Reimbursement Period shall be for twelve months commencing upon the date of acceptance of
the annual accounting by the Tribe, the United States and SRP, or upon the date any review of
the annual accounting becomes final and not subject to further appeal. The Tribe shall cause to
be delivered as reimbursement to SRP, within the Reimbursement Period, an amount equal to the
excess Diversions of Surface Water by, in the sole discretion of the Tribe: (1) arranging for
delivery of not more than 730 acre-feet of water available under the Tribal CAP Contract and/or
(2) reducing the Diversions of Surface Water by the Tribe or the United States acting on behalf
of the Tribe from the Main Stem of the Black or Salt Rivers. In the event that the 730 acre-feet
of water available under the Tribal CAP Contract is not sufficient to fully reimburse SRP for any
excess Diversions of Surface Water, the remainder of the required reimbursement shall be made
by reducing Surface Water Diversions by the Tribe, or the United States acting on behalf of the
Tribe, from the Main Stem of the Black or Salt Rivers. All costs associated with such
reimbursement shall be borne by the Tribe and reimbursement shall be made at no cost to SRP.
Nothing in this Subparagraph 5.7 shall limit or otherwise restrict the Parties’ right to enforce the

terms of this Agreement by specific performance or otherwise.

5.8 The Arizona Game & Fish Commission (Commission) and SRP ratify and affirm
the July 13, 1953 agreement between the Salt River Valley Water Users’ Association and the
Commission. Notwithstanding the 1953 agreement, if water impounded in either Big Lake or

Crescent Lake on the Apache-Sitgreaves National Forest is necessary to contribute to the Tribe’s
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use right in Subparagraph 5.1, the Tribe may demand release of water from these reservoirs in
amounts actually needed but not to exceed a total rate of 15.5 cfs. Release is necessary only if
the flow in the Black River at the Point of Pines gauge (#09489500), absent any Diversions,
including those authorized by Paragraph 12.0 hereof, from the Black River by the Tribe or the
United States acting on behalf of the Tribe, is 10 cfs or less for 20 consecutive days. The Tribe
may only demand release during an eight (8) month period beginning on March 1. Releases
from Big Lake and Crescent Lake shall terminate when the flow in the Black River increases to
35.5 cfs for 48 hours at the Point of Pines gauge. Under no circumstances is the Commission

required to release water stored in Big Lake below elevation 8979.5 feet.

6.0 GLOBE EQUITY DECREE WATER

This Agreement shall not limit, interfere with or affect in any way, any right the

United States or the Tribe may have under the Globe Equity Decree.

7.0 CLAIMS AGAINST SAN PEDRO RIVER WATER
USERS ADJACENT TO THE RESERVATION

Subject to the disclaimer in Section 3708(e) of the Act and Paragraph 16 of this
Agreement, neither the Tribe, nor the United States acting on behalf of the Tribe shall have any

right to Divert Surface Water from the Main Stem of the San Pedro River and its off-Reservation

tributaries.
8.0 COOLIDGE DAM STORAGE
8.1 The right of the Tribe and the United States acting on behalf of the Tribe to store

water behind Coolidge Dam is as provided for in Section 3704(e) of the Act; provided, however,
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that this Agreement shall not prohibit the Tribe or the United States acting on behalf of the T.ribe
from storing additional water behind Coolidge Dam pursuant to an Act of Congress enacted after
January 1, 1993, or a consent decree issued by a court after January 1, 1993. Pro rata
evaporation and seepage losses shall be deducted daily from the Tribe’s stored water as
determined by the Secretary or as provided for in Section 3704(e) of the Act or as provided in a
subsequent agreement among the Tribe, the United States, and water users in the Upper Gila

River watershed above the confluence of the Gila and Salt Rivers.

8.2 As set forth in Section 3704(e) of the Act, in order to permit the Tribe to maintain
permanently a pool of stored water for fish, wildlife, recreation and other purposes, the Secretary
shall designate for the benefit of the Tribe such Active Conservation Capacity behind Coolidge

Dam on the Gila River in Arizona as is not being used by the Secretary to meet the obligations of

San Carlos Irrigation Project for irrigation storage.

9.0 REATTLOQOCATION OF EXCESS AK-CHIN CAP WATER

9.1 The Secretary, in accordance with Section 3704(a) of the Act, shall reallocate for
the exclusive use of the Tribe, all of the water referred to in Subsection (f)(2) of Section 2 of the
Act of October 19, 1984 (98 Stat. 2698) which is not required for delivery to the Ak-Chin Indian

Reservation under that Act.

9.2 The Secretary, in accordance with Section 3704(a) of the Act, shall exclude, for
the purposes of determining the allocation and repayment of the costs of the CAP as provided in
Article 9.3 of the CAP Master Repayment Contract, the costs associated with such water from

CAWCD's repayment obligation and such costs shall be nonreimbursable.
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10.0 REALLOCATION OF CERTAIN CAP ALLOCATIONS

10.1 The Secretary, in accordance with Section 3704(c) of the Act, shall reallocate to
the Tribe an annual right to 14,665 acre-feet of CAP water having a municipal and industrial
priority, which the Secretary previously allocated to Phelps Dodge Corporation in the Notice of
Final Water Allocations to Indian and Non-Indian Water Users and Related Decisions, dated

February 10, 1983, 48 Fed. Reg. 12446 ct seq. (March 24, 1983).

10.2 With respect to the water referred to in Subparagraph 10.1 hereof, the Secretary,
in accordance with Section 3704(c) of the Act, shall exclude, for the purposes of determining the
allocation and repayment of the costs of the CAP as provided in Article 9.3 of the CAP Master
Repayment Contract, the costs associated with such water from CAWCD's repayment obligation

and such costs shall be nonreimbursable.

11.0 CAP WATER DELIVERY CONTRACT; AMENDMENTS

11.1 Under the contract dated December 11, 1980 (hereinafter referred to as "the Tribal
CAP Delivery Contract"), the Tribe is entitled to 12,700 acre-feet annually of CAP water. The
Secretary and the Tribe, in accordance with Section 3706 of the Act, shall amend the Tribal CAP
Delivery Contract, and the amended Contract is set forth as Exhibit 11.1 to this Agreement, as

follows:

(a) To include the obligation by the United States to deliver water to the Tribe
upon the same terms and conditions set forth in the Tribal CAP Delivery Contract as follows:
water from those sources described in subsections (a) and (c) of Section 3704 of the Act; except

that the water reallocated pursuant to such subsections shall retain the priority such water had
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prior to its reallocation. The cost to the United States to meet the Secretary’s obligation to
design and construct new facilities to deliver CAP water shall not exceed the cost of construction
of the delivery and distribution system for the twelve thousand and seven hundred acre-feet of

CAP water originally allocated to the Tribe.

(b) To extend the term of such contract to December 31, 2100, and to provide
for its subsequent renewal upon the same terms and conditions as the Tribal CAP Delivery

Contract, as amended.

(c) To authorize the Tribe to lease or to enter into an option or options to lease
the water to which the Tribe is entitled under the Tribal CAP Delivery Contract, as amended,
within Maricopa, Gila, Graham, Greenlee, Pinal and Pima Counties for terms not exceeding one

hundred years and to renew such leases.

(d) Except as provided in this Subparagraph 11.2 hereof, the Tribe is obligated
to pay the United States or, if directed by the Secretary, CAWCD, all operation, maintenance and
replacement costs associated with its CAP water as set forth in Sections 6(a) and (b) in the Tribal
CAP Delivery Contract, as amended. The Tribe shall not be required to pay the operation,
maintenance and replacement charges described and set forth in Section 6(a) and (b) of the Tribal
CAP Delivery Contract, as amended, or any other charge, with respect to CAP water delivered or

required to be delivered to the lessee or lessees referred to in Subparagraph 11.1(c) hereof.

(e} The Secretary, in accordance with Section 3704(a) and (b) of the Act, shall
exclude, for the purposes of determining the allocation and repayment of the costs on the CAP as
provided in Article 9.3 of the CAP Master Repayment Contract, the costs associated with such

water from CAWCD's repayment obligation and such costs shall be nonreimbursable.
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11.2 Any lease entered into by the Tribe pursuant to the terms of the Act and this

Agreement shall specifically provide that:

(a) The lessee shall pay all operation, maintenance and replacement costs of

such water to the United States, or, if directed by the Secretary, to the CAWCD;

(b) Except as provided in Section 3706(e)(3) of the Act, the lessee shall not be
obligated to pay water service capital charges or municipal and industrial subcontract charges or
any other charges or payment for such CAP water other than the operation, maintenance and
replacement costs as provided in Subparagraph 11.2(a) hereof and lease payments as set forth in

the water lease agreements; and

(c) Pursuant to Section 3706(f) of the Act, the capital costs associated with the
delivery of water to which the Tribe is entitled under the Tribal CAP Delivery Contract, as
amended, to the lessee or lessees of the options to lease or leases shall be nonreimbursable to the

Tribe.

11.3 Any water supplies leased by the Tribe pursuant to this Paragraph 11.0 shall be
used as provided in Section 3706(b)(3) of the Act and all such leases shall contain provisions
consistent with Exhibit 11.3 attached hereto unless otherwise agreed by the Tribe, CAWCD, the

lessee, the United States, and the Parties to this Agreement who are CAP sub-contractors.

12.0 CAP WATER EXCHANGES

12.1 The Tribe may enter into water exchange agreements with other entities as

provided in 43 U.S.C. §1524(d) and §3706(g) of the Act. The Secretary shall, in consultation
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with the Tribe, enter into agreements necessary to permit the Tribe to exchange, within the S.tatc
of Arizona, all or part of the water available to it under its Tribal CAP Delivery Contract, as
amended. Any exchange of the Tribe's CAP water supplies for water supplies in the Salt River
basin upstréam of modified Roosevelt Dam shall be contingent upon SRP's agreement (which
shall not be unreasonably withheld) that such exchange does not adversely affect the water rights

of SRP and its shareholders' lands within the SRRD, or SRP's generation of energy.

12.2 To the extent it is subsequently determined that the Secretary is obligated to
construct or cause to be constructed such facilities as are necessary to permit the Tribe to
exchange all or part of the water available to it under Tribal CAP Delivery Contract, as amended,
with the San Carlos Irrigation Project, SCIDD and the Gila River Indian Community, the

Secretary shall carry out that obligation.

12.3 Any exchange, pursuant to this Agreement and the Act, of Main Stem Gila River
water for CAP water supplies shall not amend, alter, or conflict with the exchanges authorized by

Section 304(f) of the Colorado River Basin Project Act (43 U.S.C. §1524(f)).

13.0 THIS PARAGRAPH INTENTIONALLY LEFT BLANK
14.0 THIS PARAGRAPH INTENTIONALLY LEFT BLANK
15.0 CONSTRUCTION AND REHABILITATION OF FACILITIES:

AMENDMENT OF RETATED CONTRACT

15.1 The Secretary, in accordance with Section 3707(a)(1) of the Act, shall design and
construct new facilities for the delivery of 12,700 acre-feet of CAP water originally allocated to

the Tribe to the tribal reservation lands at a cost which shall not exceed the cost for such design
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and construction which would have been incurred by the Secretary in the absence of this

Agreement and the Act.

15.2 The Secretary of Commerce shall amend the contract between the United States
Economic Development Administration and the Tribe relating to the construction of Elgo Dam
on the San Carlos Apache Indian Reservation, Project No. 07-0981-09000210, to provide that all
remaining repayment obligations owing to the United States on the date of the enactment of the

Act are discharged.

16.0 OFE-RESERVATION ALLOTMENTS

Nothing in this Agreement shall affect the water rights or claims of water rights
related to the San Carlos Apache Allotments, referred to in Section 3708(e) of the Act, outside

the exterior boundaries of the Reservation.

17.0 APPLICABILITY OF FEDERAL RECLAMATION LAWS AND

FULL COST PRICING PROVISIONS
17.1 No person, entity or lands shall become subject to the provisions of the
Reclamation Reform Act of 1982 (43 U.S.C. §390aa et seq.) or any full cost pricing provision of
Federal law by virtue of their participation in this settlement or their execution and performance
of this Agreement, or the use, storage or delivery of CAP water pursuant to a lease, sublease or

exchange of water to which the Tribe is entitled under the Act.

17.2 The lands within SRP and RWCD shall be free from the ownership limitations
and full cost pricing limitations of Federal reclamation law and from all full cost pricing

provisions of Federal law.
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17.3 The lands within the Reservation shall be free from the ownership limitations and
full cost pricing limitations of Federal reclamation law and from all full cost pricing provisions

of Federal law.

18.0 WAIVER QF CLAIMS
18.1 The Parties, other than the Tribe, shall execute a waiver and release of any and all

past and present claims of injuries to their water rights (including water rights in Groundwater,
Surface Water and Effluent), which the Parties may have against the Tribe, its members and the
United States on their behalf, under the laws of the United States, the State of Arizona, or
otherwise, for Diversions of Surface Water from the Black and Salt Rivers and their Tributaries,
Tributaries of the Gila and San Pedro Rivers, Effluent developed on the Reservation, or of
Groundwater on the Reservation. The term "Parties” as used in this Subparagraph 18.1 means all
Parties except the U.S. Forest Service and the United States acting as trustee for Indian tribes

other than the Tribe.

18.2 Except as provided in Subparagraphs 18.3 and 18.4 hereof, the Tribe, on behalf of
itself and its members, and the United States, on its own behalf as well as on behalf of the Tribe

and its members, shall execute a waiver and release of:

(a) any and all past and present claims of water rights or injuries to water
rights (including water rights in Groundwater, Surface Water, and Effluent) for land within the
Reservation, from time immemorial to the date of execution of such waiver and release, which
the Tribe or its members may have against the United States, or which the Tribe, its members or
the United States may have against the State of Arizona or any agency or political subdivision

thereof, or any other person, corporation or municipal corporation, under the laws of the United
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States, the State of Arizona, or otherwise;

(b) any and all future claims of rights to water (including water rights in
Groundwater, Surface Water, and Effluent) for land within the Reservation, from and after the
date of execution of such waiver and release, which the Tribe or its members may have against
the United States, or which the Tribe, its members or the United States may have against the
State of Arizona or any agency or political subdivision thereof, or any other person, corporation,
or municipal corporation, under the laws of the United States, the State of Arizona, or otherwise;

and

(c) any and all past, present and future claims of water rights or injuries to
water rights (including water rights in Groundwater, Surface Water and Effluent) for lands
outside of the Reservation for claims based upon aboriginal occupancy by the Tribe, its
members, or their predecessors, which the Tribe or its members may have against the United
States, or which the Tribe, its members or the United States may have against the State of
Arizona or any agency or political subdivision thereof, or any other person, corporation, or

municipal corporation, under the laws of the United States, the State of Arizona, or otherwise.

The waiver and release described in this Subparagraph 18.2 shall be in the form

set forth in Exhibit 18.2 to this Agreement.

18.3 Notwithstanding the execution by the Tribe and the United States of the waiver
and release described in Subparagraph 18.2 hereof, the Tribe, its members, and the United States
in its own right and on behalf of the Tribe and its members shall reserve the right to assert the

following:
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(a) claims of damages to water quality of Surface Water or Groundwater on

the Reservation arising after the Enforceability Date;

(b) claims arising out of Globe Equity No. 59 to or for enforcement of water
rights (including water rights in Groundwater, Surface Water, and Effiuent) and claims of

injuries to water rights, past, present and future;

{c) claims for enforcement of the Tribe's water rights provided for in this
Agreement under the continuing jurisdiction of the court in the Gila River Adjudication or other

court of competent jurisdiction;

(d) claims for the breach or enforcement of the terms of this Agreement or

rights recognized herein, or in the Act, including claims for future injuries to such rights;

(e) claims which contest Diversions of water on the Reservation by non-

parties to this Agreement, for use off-Reservation;

(H) claims in the Gila River Adjudication or other court of competent
jurisdiction (1) to water from the Gila River and its tributaries, other than from the San Pedro
River and its off-Reservation tributaries, upstream from Gila Crossing against the States of
Arizona and New Mexico or any agency or political subdivision thereof, the City of Globe, the
City of Safford, SCIDD, the U.S. Forest Service, the Gila River Indian Community, its members
and allottees and the United States acting on their behalf and on behalf of the San Carlos
Irrigation Project, or any other person, corporation or municipal corporation; (2) to the water
supplies specified in Paragraphs 4.0 and 5.0 hereof, against the White Mountain Apache Tribe

and its members and the United States acting on their behalf, the U.S. Forest Service, and Phelps
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Dodge. All parties referred to in this Subparagraph (f) are herein referred to as "the non-settling

entities";

(2) objections in the Gila River Adjudication or other court of competent

jurisdiction contesting all water uses and claims for water rights of the non-settling entities;

(h) except as provided in Subparagraph 18.3(i) hereof, objections in the Gila
River Adjudication or other court of competent jurisdiction to contest the application of Arizona
law to the Reservation and the water right of the Tribe and the United States acting on behalf of

the Tribe; and

(1) the right in accordance with State law to Divert Groundwater and to apply
for a permit to perfect appropriations of Surface Water for additions to the Reservation under

Subparagraph 4.2.3 hereof.

18.4 Nothing in this Paragraph 18.0 shall be construed as a waiver or release of claims
to water or injuries to water rights of the Tribe, its members, or the United States in the Gila
River Adjudication or other court of competent jurisdiction for existing off-Reservation San

Carlos Apache Allotments of land.

18.5 Except as provided in Subparagraphs 18.3 and 18.4 of this Agreement, the United
States shall not assert any claim against the State of Arizona or any agency or political
subdivision thereof, or any other person, corporation or municipal corporation, arising under the
laws of the United States, the State of Arizona, or otherwise, in its own right or on behalf of the
Tribe or its members based upon (1) water rights or injuries to water rights (including water

rights in Groundwater, Surface Water or Effluent) of the Tribe or its members; or (2) water rights
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or injuries to water rights (including water rights in Groundwater, Surface Water or Effluent)

held by the United States on behalf of the Tribe or its members.

18.6 Notwithstanding the foregoing, nothing in this Agreement or the Act shall be

deemed to recognize or establish any right of a member of the Tribe to water on the Reservation.

18.7 The Parties shall file a stipulation and form of judgment in the Gila River

Adjudication in the form of Exhibit D to this Agreement.

18.8 The Tribe shall dismiss with prejudice the following litigation: San Carlos

Apache Tribe of Arizona v. State of Arizona, the State Land Department of the State of Arizona,

John M. Little, and the Salt River Valley Water Users’ Association, United States District Court,

District of Arizona, No. CIV 79-186. The dismissals shall be in the form set out in Exhibit E to

this Agreement.

18.9 The United States and the Tribe waive their sovereign immunity from suit as

provided in Section 3710(a) of the Act.

19.0 TRIBAL DEVELOPMENT TRUST FUND

19.1 Pursuant to Section 3707(b) of the Act, there has been established in the Treasury

of the United States the San Carlos Apache Tribe Development Trust Fund (Fund), into which

were deposited:

(a) The funds authorized to be appropriated in Section 3707(c) of the Act; and
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(b)  The funds provided for in Subparagraph 19.2 hereof.

From and after the Enforceability Date, the Fund, principal and income, may be

used by the Tribe in accordance with Sections 3707(d) and 3710(g) of the Act.

19.2 The State of Arizona has provided $3 million for the implementation of this

Agreement, which was deposited into the Fund pursuant to Section 3707(b) of the Act.

19.3 The United States shall make no claims for reimbursement of costs arising out of
the implementation of this Agreement or the Act against any Indian-owned land within the

Reservation, and no assessment shall be made in regard to such costs against such lands.

20.0 CONFIRMATION OF RIGHTS
20.1 Tribe’s Rights

The Parties ratify, confirm, declare to be valid, and agree not to object to, dispute,
or challenge in the Gila River Adjudication, or in any other judicial or administrative proceeding,
the rights of the Tribe, and the United States acting on behalf of the Tribe, to Divert and use
Surface Water on the Reservation from the Black and Salt Rivers and their Tributaries,
Tributaries of the Gila and San Pedro Rivers, Effluent developed on the Reservation, and
Groundwater beneath the Reservation, as such rights are described in this Agreement and the
Act. The term "Parties” as used in this Subparagraph means all Parties except the U.S. Forest

Service and the United States acting as trustee for Indian tribes other than the Tribe.
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20.2 RWCD Rights

20.2.1 The Parties to this Agreement ratify, confirm and declare to be valid that
agreement between SRP and RWCD dated October 24, 1924, and approved by the Secretary on
December 2, 1924, and all amendments and modifications thereto. The Parties to this
Agreement, except for the United States acting as trustee for Indian tribes other than the Tribe,
recognize and confirm the entitlement of RWCD to surface water from the Salt and Verde
Rivers and agree not to object to, dispute or challenge, in the Gila River Adjudication, or in any
other judicial or administrative proceeding, such rights, which rights are evidenced by, described,
stated, confirmed or established in the following documents and instruments: the agreement
between SRP and RWCD dated October 24, 1924, and approved by the Secretary on December
2, 1924; the stipulation dated September 18, 1940, the decision dated on or about September 18,
1940, the judgment dated September 19, 1940, and the order dated September 19, 1940, in W.C.

Lehane v. Salt River Valley Water Users' Association, et al., Cause No. 32021-C in the Superior

Court of Maricopa County, Arizona; and the agreement between SRP and RWCD dated

September 9, 1954.

20.2.2 The Parties to this Agreement, except for the United States acting as trustee for
Indian tribes other than the Tribe, recognize and confirm that the measure of RWCD's surface
water entitlement under the documents and instruments identified in Subparagraph 20.2.1 hereof
is five and six-tenths percent (5.6%) of the sum of all surface water, except Spill Water, diverted
at Granite Reef Dam or other points on the Salt and Verde Rivers (a) for use on the lands within
the SRRD described in Exhibit 20.2.2 to this Agreement, (b) for distribution by Glendale, Mesa, -
Phoenix, Tempe and Chandler, or other cities, or towns, or their successors, to the lands within
the SRRD listed on Exhibit 20.2.2 to this Agreement, and (c) all surface water delivered to SRP

below Granite Reef Dam for use on the lands within the SRRD listed on Exhibit 20.2.2 to this
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Agreement in exchange for surface water which otherwise would have been diverted at Granite
Reef Dam for delivery to such lands; minus the first 19,427 acre-feet of surface water delivered
by SRP each year to the City of Phoenix domestic water treatment plants. Except as provided in
this Subparagraph 20.2.2, all rights and obligations contained in the documents and instruments
referred to in Subparagraph 20.2.1 hereof shall remain in full force and effect. RWCD's
entitlement as set forth in this shall not include any yield from additional active conservation
capacity in Roosevelt Reservoir, which is the difference between the reservoir capacity assigned
to regulate reservoir outflow for irrigation, power, and municipal and industrial use prior to
modifications of Roosevelt Dam, and the reservoir capacity assigned to the same purposes, after
modifications of Roosevelt Dam. The term "modifications of Roosevelt Dam” refers to the
modifications made as part of Plan 6, which is the regulatory storage division of the CAP,
limited to modifications to Roosevelt Dam on the Sait River, as described in the agreement
among the United States; the CAWCD; the Flood Control District of Maricopa County; the Salt
River Project; the Arizona Cities of Chandler, Glendale, Mesa, Phoenix, Scottsdale and Tempe;
the State of Arizona; and the City of Tucson, for funding of Plan 6 facilities of the CAP, and for

other purposes, dated on April 15, 1986, and any amendments or supplements thereto.

20.2.3 The Parties to this Agreement, except for the United States acting as trustee for
Indian tribes other than the Tribe, acknowledge that RWCD's water rights as described in the
documents and instruments referred to in Subparagraph 20.2.1 hereof are appropriative rights and
are appurtenant to RWCD lands. Should any other entity succeed to RWCD's entitlement, it
shall assume RWCD's rights and obligations to the Tribe under this Agreement. Nothing in this
Agreement shall be construed as a grant of rights between SRP and RWCD for the use of SRP

facilities to deliver RWCD's entitlement.
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20.3 SRP Rights. The Parties to this Agreement, except for the United States acting as
trustee for Indian tribes other than the Tribe, ratify, confirm, declare to be valid, and agree not to
object to, dispute, or challenge in the Gila River Adjudication, or in any other judicial or
administrative proceeding, the rights of SRP and its shareholders to the waters of the Salt and
Verde Rivers, which righté are appurtenant to the lands of SRP and its shareholders, and are

described, stated, confirmed or established in the following documents:

(a) Notices of Appropriation of Water posted and subsequently recorded by
the Hudson Reservoir and Canal Company on April 22, 1893, with the Gila County, Arizona,
Recorder's Office in Book of Miscellaneous Records No. 1 at Pages 478 to 480; on April 25,
1893, with the Maricopa County, Arizona, Recorder's Office in Book of Canals No. 1 at Pages
283-285; on April 29, 1893, with the Yuma County, Arizona, Recorder's Office in Book of
Homestead and Pre-emption Claims No. 1 at Pages 76-78; on May 1, 1893, with the Office of
the Secretary of the Arizona Territory in Book of Water Filings and Locations No. 1 at Pages 8-
13; on August 26, 1893, with the Maricopa County, Arizona, Recorder's Office in Book of
Canals No. 1 at Pages 310-312; on August 26, 1893, with the Gila County, Arizona, Recorder's
Office in Book of Miscellaneous Records, No. 1 at Pages 534-538; on February 1, 1894, with the
Office of the Secretary of the Arizona Territory in Book of Water Filings and Locations No. 1 at
Pages 53-57; on August 30, 1901, with the Gila County, Arizona, Recorder's Office in Book of
Miscellaneous Records No. 2 at Pages 292-293; on August 31, 1901, with the Maricopa County,
Arizona, Recorder's Office in Book of Canals No. 2 at Pages 74-76; on August 31, 1901, with the
Office of the Secretary of the Arizona Territory in Book of Water Filings and Locations No. 2 at
Pages 191-195; on August 31, 1901, in the Office of the Secretary of the Arizona Territory in
Book of Water Filings and Locations No. 2 at Pages 239-242; on February 26, 1900, in the
Office of the Secretary of the Arizona Territory in Book of Filings and Locations No. 2 at Pages

131-133; on March 3, 1900, in the Office of the Secretary of the Arizona Territory in Book of
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Water Filings and Locations No. 2 at Pages 154-157.

(b) Notice of Appropriation of Water posted and recorded by Frank H. Parker,
Secretary of the Salt River Valley Water Users’ Association, with the Maricopa County, Arizona,

Recorder's Office in Book of Canals No. 2 at page 155 on February 8, 1906.

(c) Notice of Appropriation of Water posted on February 6, 1906 and
recorded by Louis C. Hill, Supervising Engineer, United States Geological Survey, with the
Maricopa County, Arizona, Recorder's Office in Book of Canals No. 2 at page 156 on February
8, 1906.

(d)  Notice of Appropnation of Water posted on March 4, 1914, and recorded
by John P. Orme, President of the Salt River Valley Water Users' Association, with the Maricopa

County, Arizona, Recorder's Office in Book of Canals No. 2 at page 379 on March 6, 1914.

(e) Decision and Decree, and all Decrees supplemental thereto, entered in

Hurley v. Abbott, in the District Court of the Third Judicial District of the Territory of Arizona in

and for the County of Maricopa, No. 4564, March 1, 1910.

() Decision and Decree, and all supplemental Decrees thereto, entered in

Benson v. Allison, in the Superior Court of Maricopa County, State of Arizona, No. 7589,

November 14, 1917, solely as applied to the Northeast 1/4 of Section 25, Township 1 North,

Range 1 East, G&SRB&M.

(g) Salt River Valley Water Users' Association Articles of Incorporation, as

amended, in existence on the Enforceability Date.
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(h) Water right applications approved and accepted by the authority of the
Secretary of Interior for homestead lands under the Reclamation Act and for Lands in Private
Ownership and Lands Other than Homesteads under the Reclamation Act between the United
States of America, Department of Interior, Bureau of Reclamation and individual shareholders of

the Salt River Valley Water Users' Association.

(i) Agreement between the United States of America and the Salt River

Valley Water Users' Association, dated June 25, 1904.

M Contract between the United States of America and Salt River Valley
Water Users' Association dated September 6, 1917, as amended on July 26, 1922, April 25, 1928,

June 30, 1930, November 29, 1930, September 10, 1941, and June 30, 1950.

(k) Contract between the United States of America and Salt River Valley

Water Users' Association, dated June 3, 1935 (Verde River Storage Works).

1)) Contract between the United States of America and Salt River Valley
Water Users' Association, dated November 26, 1935, as amended on October 14, 1936, October

2, 1939, and September 10, 1941 (Construction of Bartlett Dam).

(m) Contract between Salt River Valley Water Users’ Association and Salt
River Project Agricultural Improvement and Power District, dated March 22, 1937, as amended

on February 28, 1944, and September 12, 1949.

(n) Agreement between Salt River Valley Water Users' Association, Phelps

Dodge Corporation and Defense Plant Corporation, dated March 1, 1944 (Horseshoe Dam
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Construction and Operation).

20.4 Buckeve Rights.
204.1 The Parties to this Agreement, except for the United States acting as Trustee for

Indian tribes other than the Tribe, ratify, confirm, declare to be valid, and agree not to object to,
dispute, or challenge in the Gila River Adjudication, or in any other judicial or administrative
proceeding, the rights of the Buckeye Water Conservation & Drainage District, and the Buckeye
Trrigation Company and its shareholders, to the waters of the Salt, Verde and Gila Rivers, which
rights are appurtenant to lands currently provided with water by the Buckeye Irrigation Company
or within Buckeye Water Conservation & Drainage District, and which rights are described,

confirmed, or established by virtue of the following documents, decrees and enactments:

(@  Notices of location and appropriation of waters of the Gila River posted
March 10, 1877, and recorded March 12, 1877, in Book 1 of Canals, page 22, and posted May
28, 1885, and recorded June 3, 1885, in Book 1 of Canals, Page 80, and posted July 24, 1886,
and recorded October 8, 1886, in Book 1 of Canals, page 94, in the records of Maricopa County,

Arizona.

(b)  The Articles of Incorporation and By-laws of the Buckeye Irrigation

Company, as amended and in effect as of the date of the Enforceability Date.

(c) The decree of November 14, 1917, and all amendments and supplements

thereto, entered in Benson v. Allison, et al., No. 7589 in the Superior Court of Maricopa County,

Arizona, as applicable to all lands described therein and now provided with water diverted from

the Gila River at the headgate of the Buckeye Canal in Section 28, Twp. 1 N,, R.1W,
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G&SRB&M, Maricopa County, Arizona.

(d) The order of the Board of Supervisors of Maricopa County, Arizona, dated
November 6, 1922, creating the Buckeye Water Conservation & Drainage District and including
specified lands within the boundaries thereof, and the provisions of Chapter 19, title 48, Arizona
Revised Statutes, establishing the rights of lands to waters available for distribution within such

District as in effect at the time of the Enforceability Date.

(e) The agreements, stipulations, judgments and decrees made and entered in

Buckeve Imigation Company v. Salt River Valley Water Users' Association, et al., No. 30869-B

in the Superior Court of Maricopa County, Arizona, including, but not limited to the judgment in
favor of Buckeye Irrigation Company and against Salt River Valley Water Users' Association

entered September 29, 1944,

204.2 Buckeye Waiver. The Buckeye Water Conservation and Drainage District and the
Buckeye Irrigation Company, on its own behalf and on behalf of its sharcholders, hereby waive
any right to object to or contest any claims for rights to use water described in Subparagraph 18.3
of this Agreement which may be asserted by the Tribe, or by the United States on behalf of the

Tribe, in the Gila River Adjudication, or other court of competent jurisdiction.

20.5 Arizona Game and Fish Commission Rights
20.5.1 The Tribe confirms that certain State Game and Fish uses of water for wildlife

purposes do not adversely affect users on the Reservation and agrees not to dispute in the Gila
River Adjudication, or in any other judicial or administrative proceeding, the rights and claims to

water described in Exhibit 20.5.1 to this Agreement. These uses are not subject to call in the
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event the Tribe enforces the earlier priority of its rights.

20.5.2 The Tribe acknowledges that the Arizona Game and Fish Commission has a
responsibility to conserve wildlife species and habitat on non-Reservation lands. The Tribe
agrees not to object if the Arizona Game and Fish Commission appliés for a special use permit
from the Apache-Sitgreaves National Forest or a certificate of water rights from the State that
shall allow construction of wildlife watering facilities if the water appropriated for each project
does not exceed .5 afa, and the use of the water does not cause material harm to the Tribe. Game
and Fish shall provide not less than 60 days notice to the Tribe upon application of any special

use permit or certificate of water rights described in this Subparagraph 20.5.2.

21.0 SPILL WATER

The Parties to this Agreement recognize that SRP and other water users have
asserted appropriative claims to the flood flow waters from the Salt and Verde Rivers in excess
of the storage capacities of SRP reservoirs existing as of February 12, 1988 ("Spill Water"). The
SRP claims to Spill Water are based upon the alleged actual diversion and beneficial use of this
Spill Water through Granite Reef Dam and they extend to the capacity of the SRP water
transmission and distribution systems at the time of these diversions. The Tribe has not asserted
any claim for and does not have any right to use Spill Water. The United States and the Tribe
shall not challenge any claims to Spill Water in the Gila River Adjudication or in any other
administrative or other judicial proceeding. All Parties to this Agreement other than the United
States and the Tribe reserve the right to assert claims to Spill Water, protest the Spill Water
claims of other parties or protest the validity of any appropriation of Spill Water, and/or seek
appropriative rights wherein such Spill Water would be stored in additional active conservation

capacity in Roosevelt Reservoir, as such capacity is defined in Subparagraph 20.2.2 hereof.
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22.0 OTHER PROVISIONS

22.1 Disclaimer. Nothing in this Agreement shall be construed to quantify or
otherwise affect the water rights, claims or entitlements to water of any Arizona tribe, band or

community other than the Tnbe.

Nothing in this Agreement shall be construed as establishing any standard to be
used for the quantification of federal reserved rights, aboriginal claims, or any other Indian

claims to water in any judicial or administrative proceeding.

22.2 Evidentiary Effect of the Negotiations. This Agreement has been arrived at in the
process of good faith negotiations, is not evidence pursuant to Rule 408 of the Arizona and
Federal Rules of Evidence, and all Parties agree that no offers and/or compromises made in the
course thereof shall be construed as admissions against interest or be used in any legal
proceeding other than one for approval, confirmation, interpretation, or enforcement of this

Agreement.

223 Effect of Execution by State of Arizona. Execution of this Agreement by the
State of Arizona constitutes the confirmation that it is the policy of the State of Arizona to assist
in carrying out the provisions hereof to the extent it may do so in accordance with its
responsibility and authority under the law. It is not intended that this Agreement shall be
determinative of any decision to be made by any state agency in any adjudicatory or rule making
proceeding. Except as provided in this Agreement, nothing herein shall be construed as a waiver

of any rights which the State of Arizona has as to its land and natural resources.
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22.4 Enforceability Date and Related Matters

22.4.1 This Agreement shall be effective and binding when it has been executed by all
Parties hereto and when the Parties to this Agreement have executed all exhibits to the
Agreement which call for their signatures. Other than to take all steps necessary to cause the
events described in this Subparagraph 22.4.1 hereof to occur, no Party to this Agreement shall be
required to perform any of the obligations, or be entitled to receive any of the benefits, under the
Agreement or under any of the exhibits until such time as the authorizations contained in
Section 3708(b) of the Act have become effective, which date is referred to herein as the
"Enforceability Date". In the event the authorizations contained in Section 3708(b) of the Act
have not become effective by December 3 1., 1999, this Agreement shall be of no further force or

effect.

2242 Any act of Congress which materially amends the Act set forth in Exhibit 1.1
hereto prior to the Enforceability Date without the written consent of the Parties adversely

affected by such amendment shall relieve all Parties of their obligations hereunder.

22.5 Uses. All Parties recognize that water uses on urbanized portions of the lands
within the SRRD and RWCD have changed and will continue to change from agricultural uses to
municipal and industrial (M&I) uses. The Parties agree that such changes in use are valid, and
that water appurtenant to lands which are now or will become urbanized within a particular
municipal or other water service area may be delivered for M&l uses on such urbanized lands
and the water rights appurtenant to such urbanized lands shall carry the original priority dates.
With the exception of type of use, these water rights are as described in the Kent Decree, the

Lehane Decision (W, C. Lehane v. Salt River Valley Water Users' Association, €t al., Cause

No. 32021-C in the Superior Court of Maricopa County, Arizona) and Subparagraphs 20.2 and
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20.3 hereof and the documents referred to therein. No Party shall chalienge or otherwise object
to these rights on the basis of change of use, nature of delivery, or on any basis in any judicial or
administrative proceeding. As to urbanized lands within the SRRD, the Parties agree that the
historical practices of the Cities and SRP and the general nature of the rights are appropriately
described in the Water Commissioner's Report of June 3, 1977, a copy of which is attached
hereto as Exhibit 22.5. Nothing in this Subparagraph 22.5 shall be construed as authorizing the
delivery of water to any municipality by SRP for M&I uses within the SRRD in the absence of a
written delivery agreement between any such municipality and SRP. The term "Party" or
"Parties" as used in this Subparagraph 22.5 means all Parties except the United States acting as

trustee for Indian tribes other than the Tribe.

22.6 Prohibitions. Except as authorized in Section 3706 of the Act and provided for in
Paragraphs 11.0 and 12.0 hereof, none of the water which is the subject of this Agreement, may

be sold, leased, transferred or in any way used off the Reservation.

22.7 Other Indian Water Rights Settlements. The Tribe shall support the efforts of
other Parties to settle the water rights and damages claims of other Indian tribes to the extent that
such settlement would not be inconsistent with the provisions of this Agreement, or the Act, or

other water rights or claims to water rights of the Tribe.

22.8 Governing Law. This Agreement shall be construed in accordance with the
applicable law of the State of Arizona and applicable Federal law. Nothing contained herein
waives the right of the United States or the Tribe to object to the jurisdiction of the courts of the

State of Arizona to adjudicate any disputes arising under this Agreement.
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229 Succession. This Agreement shall inure to the benefit of and be binding upon the

successors of the Parties hereto.

22.10 Destruction of Facilities. The destruction of any of the facilities provided for in
Paragraphs 8.0, 12.0 and 15.0 hereof shall not extinguish the Tribe's right to receive water
otherwise made available by the affected facility; however, such destruction may relieve the
Parties of the obligation to provide such water to the Tribe until the affected facility is repaired or
replaced or other suitable facilities have been agreed to by the principa)l Parties in interest as
hereinafter provided. Any Party responsible for repairing or replacing an affected facility under
other contractual arrangements shall have that same obligation under this Agreement. In the
event 1o Party has such obligation, all of the Parties, including the Secretary, shall use all
reasonable efforts to provide a permanent equitable substitute source for the affected water

supply in a manner consistent with the Parties' respective obligations under this Agreement.

22.11 Participation of CAWCD. The Parties acknowledge that CAWCD's participation

in this Agreement is based upon the Statement of Policies and Principles adopted by its Board of

Directors on March 3, 1988, a copy of which as attached hereto as Exhibit 22.11.
2212 Contingent on Appropriation of Funds. The expenditure or advance of any money
or the performance of any obligation which requires the expenditure of money by the United

States under this Agreement shall be contingent upon appropriation of funds therefor.

22.13 Officials Not to Benefit. No member of or delegate to Congress or resident

commissioner shall be admitted to any share or part of this Agreement or to any benefit that may
arise herefrom. This restriction shall not be construed to extend to this Agreement if made with a

corporation or company for its general benefit.
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22.14 Except as otherwise expressly provided herein, nothing in this Agreement, or in
the judgment referred to in Paragraphs 4.0 and 18.7, shall be construed to limit or preclude any
Party, other than the Tribe and the United States acting on behalf of the Tribe, from asserting any
priority date or entitlement to a quantity of water in a claim made by the Party in the Gila River

Adjudication, or other court of competent jurisdiction.

22.15 Miscellaneous Provisions
22.15(a) Counterparts. This Agreement may be executed in duplicate originals, each of

which shall constitute an original Agreement.

22.15(b) Notices. Any notice to be given hereunder shall have been properly given when
received by the Officer or Manager designated herein, or when deposited in the United States
mail in an Arizona, or Washington, D. C., post office, certified or registered, postage prepaid,

addressed as follows:

As to the United States of America: Secretary of the Interior
Department of the Interior
Washington, D.C. 20240

Area Director

Phoenix Area Office
Bureau of Indian Affairs
P.0.Box 10

Phoenix, AZ 85001

Regional Director

Bureau of Reclamation

Lower Colorado Region

P. 0. Box 61470

Boulder City, NV 89006-1470

As to the State of Arizona: Office of the Governor
1700 West Washington
Phoenix, AZ 85007
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As to the Tribe:

As to the CAWCD:

As to the SRP:

As to the RWCD:

As to the Buckeye Irrigation
Company:

As to the Buckeye Water

Conservation and Drainage District

As to the City of Scottsdale:

As to the City of Chandler:

As to the City of Glendale:

70756
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Office of Tribal Chairman
San Carlos Apache Tribe
P.O.Box0

San Carlos, Arizona 85550

Central Arizona Water
Conservation District
23636 North Seventh Street
Phoenix, AZ 85024

Attn: General Manager

Salt River Project

P. 0. Box 52025
Phoenix, AZ §5072-2025
Attn: General Manager

Roosevelt Water
Conservation District
15400 South Higley Road
Higley, AZ 85236

Attn: General Manager

Buckeye Irrigation Company
P. 0. Box 1726

Buckeye, AZ 85326

Attn: General Manager

Buckeye Water Conservation
and Drainage District

P.O. Box 1726

Buckeye, AZ 85326

Attn: General Manager

City of Scottsdale

3939 Civic Center Blvd.
Scottsdale, AZ 85251
Attn: City Manager

City of Chandler

Mailstop 603

P. O. Box 4008

Chandler, AZ 85244-4008
Attn: City Manager

City of Glendale

5850 West Glendale Avenue
Glendale, AZ 85301

Attn: City Manager
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As to the City of Mesa:

As to the City of Tempe:

As to the Town of Gilbert:

City of Mesa

P. 0. Box 1466

Mesa, AZ 85211-1466
Attn: City Manager

City of Tempe

32 East 5th Street
Tempe, AZ 85281
Attn: City Manager

Town of Gilbert

1025 S. Gilbert Road
Gilbert, AZ 85296
Attn: Town Manager

or addressed to such other address as the Party to receive such notice shall have designated by

written notice given as required by this Subparagraph 22.15(b).
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the day and year first above written.

IN WITNESS WHEREQF, the Parties have executed this Agreement dated as of

Attest: MQ @Q"“

Approved
to Form:

Secretary

slon i

70756
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THE UNITED STATES OF AMERICA

7 Secretary of the Interior

THE STATE OF ARIZONA

By: MC/ m
VeITIOT v

CE ARIZONA WATER

CONSERVATION DISTRICT ™

2

Presi
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SAN CARLOS APACHE TRIBE

ecretary

Attestqézﬂw' By:#)mgz
S CHairman &/ /¥

Approved
to Form:

SALT RIVER VALLEY WATER
USERS' ASSOCIATION

By: /f 4:{4(4:;,4 /? . L/d‘?éa{({ 4[4»—&

Its FoSspaNT

SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT
AND POWER DISTRICT

W é} %W By._/z. it rp” /z/a{ﬂA

[ poa kb ke

FRGRITA ¢ PRESIDENT

ROOSEVELT WATER
CONSERVATION DISTRICT

" Sexeethr President
Approved as .-ﬁ’,) ) / '
to Form: f/;{,f /f; Ve [y Pty e
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BUCKEYE IRRIGATION COMPANY

Attest: By:_&M-«a /,L/gaf;—

/ Secretary— President /
Apprgved as

to Form:

BUCKEYE WATER CONSERVATION

AND DRAINAGE DISTRICT
Attest: — : By: P tiadn 2 2
Secretary™ ™ resident
Apgroved as

to Form:

CITY OF SCOTTSDALE

Au;st: i TR e By 7% K/ WM“—

City Clerk™ M"/ycﬁ -
Approved as ,j,_f?:;/ -
to Form:___ Azt 277 7 ferpmmm

City Attorney

CITY OF GLENDALE

Attest: By:

Clty Clerk Mayor
Approved as
to Form:

City Attorney
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CITY OF MESA

o SR AL

City Manager
Approved as L : .
to Form: Ak ol
T ¥\Lity Attorney
CITY OF TEMPE
Attest: B‘yflf? /‘ .Lé' f/ é / ; C( L’KQZ/K/O
Mayor |
Approved as c W
to Form: :
City Attorney ﬂ
CITY OF CHANDLER
W o
B LLLES AT
i E Maycy- /
to Form &
City Attorney
TOWN OF GILBERT
e o
A Yl t s

£
Town Manager

Approved as//',:{ Z ' ’
to Form: - : ' By: '
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CITY OF GLOBE

Attes .
Clerk

Approved asé) é i (4/7

to Form: 4/ / 7
City Attorney

CITY OF SAFFORD

Attest: _PAnr g FAC N M By: d“‘*

Clerk
Mayor
- ",,f‘ ./"/".:. . ‘ ‘7';._..__,.._“_
Approved as /,/ o "/’-( Lo/
to Form: Ao KK Aol
City Attorney
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EXHIBIT 1.1

SAN CARLOS APACHE TRIBE

WATER RIGHTS SETTLEMENT ACT




106 STAT. 4740 PUBLIC LAW 102-575—0CT. 30, 1992

ng,

T po n, and placement of ma
l] be started no later than July 1, 1994,

R) FOURTH PHASE.~~The final phase of the pW

monitoring of project success and fiu

remediationjf necessary.

Contracts. (d) NON-FEDERAL, PARTICIPATION.—Any

!
i
; pursuant to this title BRall be initiated on
!
|

interesis have entered intha cooperative ggfe
the provisions of section 22\ of the Flpad Control Act of 1970.
The non-Federal interests shall agre

- —

1 roject.

f ?e) PORTS TQ shi{ report to Con-
Ereaa at the end p{’each of the time periods referred @njn subsection

cX3) on the”progress being made toward developgment and

pifon of the project under this section.

ORIZATION OF APPROPRIATIONS.—There is authqrized

San Carlos TITLE XXXVII—SAN CARLOS APACHE TRIBE WATER

H Ao RIGHTS SETTLEMENT, ARIZONA I
: Settement At gpc. 3701, SHORT TITLE. . |
| gﬂ:mc"‘ This title may be cited as the “San Carlos Apache Tribe Water

Rights Settlement Act of 19927,
S8EC. 3702. CONGRESSIONAL FINDINGS.

; (a) SPECIFIC FINDINGS.—The Congress finds and declares that—
i (1) it is the policy of the United States, in fulfillmont
H of its trust responsibility to Indian tribcs, to promote Indian
sclf-determination and economie self-sufliciency, and to settle, !
wherever poseible, the water rights claims of Indian tribes |
without lengthy and costly litigation; :

(2) meaningful Indian sell-determination and economic self- i
sufliciency depend on the development of viable Indian reserva- Y
tion economies; :

(3) qualification of rights to water and development of '
facilities needed to utilize tribal water supplies elfectively is :
; essential to the development of viable Indian reservation econo-

; N mies, particularly in arid western States;

. {4} on November 9, 1871, and by actions subsequent there-
: to, the United States Government established a reservation
for the San Carlos Apache Tribe in Anizona;

(5) the United States, as trustee for the San Carlos Apache -
Tribe, obtained water entitlements for the Tribe pursuant to ;
the Clobe Equity Decree of 1935, however, continued i
uncertainty as to the full extent of the Tribe's entitlement
to water has severely limited the Tribe's access to water and
financial resources necessary to develop ita valuable agricul- '
tural lands and frustrated its efforts to reduce its dependence

"4 e -
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on Federal program funding and achieve meaningful self-deter-
mination and self-sufficiency;

{6) _K_lt:oceedingl to determine the full extent and nature
of the Tribe's water rights are currently pending before the
United States District Court in Arizona and in the Superior
Court of the State of Arizona in and for Maricopa County,
as J:ggt of the General Adjudication of the Gila River System
and Source;

(7 recognizing that final resolution of pending litigation
will take many years and entail t expense to all parties,
continue economically and socially damaging limits to the
Tribe's access to water, prolong uncertainty as to the availabil-
ity of water supplies and seriously impair the long-term eco-
nomic planning and development of allpparties. the Tribe and
its 'ne{f_hbonng non-Indian communities have sought to settle
their xsﬁzte to water and reduce the burdens of litigation;

(8) after lengthy negotiations, which included participation
by representativea of the United States Government, the Tribe,
and neighboring non-Indian communities of the Salt River and
Gila River Valleys, who are all party to the General Adjudica-
tion of the Gila River System and Source, the parties are
prepared to enter into an Kg‘reement to resolve all water rights
cinims between and among themselves, to quantify the Trnbe's
entitlement Lo water, and to provide for the orderly development
of the Tribe’s lands;

(9) pursuant to the Agreement, the neighboring non-Indian
communities will relinquish claims to approximately filty-eight
thousand seven hundred and thirty-five acre-feet of sur{ace
water to the Tribe, provide the means of storing water supplies
of the Tribe behind Coolidge Dam on the Gila ﬁiver in Arizona
to enhance fishing, recreation, and other environmental bene-
fits, and make substantial additional contributions to carry
out the Agreement’s provisions; and

(10) to advance the goal of Federal Indian policy and to
fulfill the trust responsibility of the United States to the Tribe,
it is appropriate that the United States participate in the
implementation of the Agreement and contribute funds for the
rehabilitation and expansion of existing reservation irngation
facilities so as to enable the Tribe to utilize fully its water
resources in developing a diverse, efficient reservation economy.
{b} PURPOSES OF TITLE.—It is the pul;pose of this title—

(1) to approve, ratify, and confirm the Agreement to be
entered into by the Tribe and its neighboring non-Indian
communities,

(2) to authorize and direct the Secretary of the Interior
1o execute and perform such Agreement, and

(3) to authorize the actione and appropriations necessary
for the United States to fulfill its legal and trust obligations
to the Tribe as provided in the Agreement and this title.

BEC. 3703. DEFINITIONS.

For purposes of this title:

(1) “Active conservation capacity” means that storage space,
exclusive of bank storage, available to store water w ich can
be released through existing reservoir outlet works.

(2) “Agreement” means that agreement among the San
Carlos Apache Tribe; the United States of America; the State

N
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of Arizona; the Salt River Project icultural Improvement
and Power District; the Salt River Valley Water Users’ Associa-
tion; the Roosevelt Water Conservation District; the Arizona
cities of Chandler, Glendale, Globe, Mesa, Safford, Scottadale
and Tempe, the town of Gilbert; Buckeye Water Conservation
and Drainage District, Buckeye Irrigation Cornpany, the Phelps
Dodge Corporation and the Central Arizona Water Conservation
District, together with all exhibits thereto, as the same is
! executed by the Secreu?rhot‘ the Interior pursuant to sections
i 3710(c) and 3711(aX7) of this title.
y (3) “CAP” means the Central Arizona Project, a reclamation
| roject authorized under title 111 of the Colorado River Basin
‘ Brojoct Act of 1968 (43 U.S.C. 1521 et seq.).
; (4) “CAWCD" means the Central Arizona Water Conserva-
" tion District, organized under the laws of the State of Arizona,
! which is the contractor under a contract with the United States,
; dated December 15, 1972, for the delivery of water and repay-
I ment of costs of the Central Arizona Project.
; (6) “Globe Equity Decree” means the decree dated June
29, 1935, ente in the United States of America v. Gila
% Valley Irrigation District, et al., Globe E'luitB 59, in the District
i Court of the United States in and for the District of Arizona,
L and all decrees and decisions supplemental thereto.
i {6) “Reservation™ means the reservation authorized by the
i Treaty with the Apache Nation dated July 1, 1852 (10 Stat.
Ef 979), eatablished by the Executive orders of November 8, 1871
L and December 14, 1872, as modified by su uent Executive
;?1 orders and Acts of Congress including the Executive order
1 of August 5, 1873.
i (7) “RWCD" means the Roosevelt Water Conservation Dis-
e trict, an irrigation district crganized under the laws of the
P State of Arizona.
L (8) “Secretary” means the Secretary of the Interior.
it (9) “SRP”" means the Salt River Project Agricultural
I Improvement and Power District, a political subdivision of the
£ State of Arizona, and the Salt River Valley Water Users'
i Association, an Arizona Corporation.
: {10) “SCIP” means the San Carlos Irrigation Project author-
E ized pursuant to the Act of June 7, 1924 (42 Stat. 475},
' expanded pursuant to the Act of March 7, 1928 (45 Stat.
200, 210), and administered by the Bureau of Indian Affairs.
(11} “Tribe” means the San Carlos Apache Tribe, a tribe
of Apache Indians organized under section 16 of the Indian
Reorganization Act of June 18, 1934 (48 Stat. 987; 25 US.C.
4786), and duly recognized by the Secretary.

SEC. 3704. WATER.

{a) REALLOCATION OF WATER.—The Secretary shall reallocate,

for the exclusive use of the Tribe, all of the water referred to

; in subsection (fX2) of section 2 of the Act of October 19, 1984
| (98 Stat. 2698), which is not required for delivery to the Ak-Chin
‘ Indian Reservation under that Act. The Secretary shall exciude,
j for the purposes of determining the allocation and repayment of
coats of the CAP as provided in Article 8.3 of Contract No. 14~
0906-09W-09245, Amendment No. 1, between the United States
and CAWCD dated December 1, 1988, and any amendment or
! revision thereof, the costs associated with such water from
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CAWCD's repayment obligation and such costs shall be
nonreimbursable.

(b) PARTIAL SATISFACTION OF CLAIMS.—Notwithstanding any
other provision of this title, in the event the authorizations con-
tained in section 3708(b) do not become effective, the water referred
to in subsection 3704(a) of this title shall constitute partial satisfac-
tion of the Tribe's claims for water in the proceeding entitled
“In Re the General Adjudication of All Rights To Use Water in
the Gila River System and Source, Maricopa County Superior
Court Nos. W~091, W-092, W-093, and W-Og‘l {consolidated), as
against the parties identified in section 3703(2) of this title.

(¢) ADDITIONAL ALLOCATIONS.—The Secretary shall reallocate
to the Tribe an annual entitlement to fourteen thousand six hundred
and fifty-five acre-feet of water from the Central Arizona Project
having a CAP municipal and industrial priority, which the Secretary
previously allocated to Phelps Dodge Corporation in the Notice
of Final Water Allocations to Indian and Non-Indian Water Users
and Related Decisions, dated March 24, 1983 (48 F.R. 12446 et
seq.). The Tribe shall pay the United States or, if directed by
the Secretary, CAWCD, all operation, maintenance and replacement
costs associated with such CAP water. Except as provided in sub-
section (eX3) of section 3706, water service capital charges, or
any other charges or payments for such CAP water other than
operation, maintenance and replacement  costs  shall be
nonreimbursable, The Secretary shall exclude, for the purposes
of determining the aliccation and repayment of costs of the CAP
as provided in Article 9.3 of Contract No. 14-0906-09W-09245
Amendment No. 1, between the United Stotes end CAWCD dated
December 1, 1988, and any amendment or revision thercof, the
costs sssociated with such water from CAWCD's repayment obliga-
tion and such costs shall be nonreimbursable. :

(d) ADDITIONAL ALLOCATIONS.—The Socretary shall renllocate
to the Tribe an annual entitlement 1o three thousand four hundred
and eighty acre-feet of water from the Central Arizona Project
heving a CAP municipal and industrial priority, which the Secretary
previously allocated to the city of Globe, Arizona, in the Notice
of Final Water Allocations to Indian and Non-Indian Water Users
and Related Decisions, dated March 24, 1983 (48 F.R. 12466 et
seq.). The Tribe shall pay the United States or, if directed by
the Secretary, CAWCD, all operation, maintenance and replacement
conts associated with such CAP water. Except as provided in sub-
section (eX3) of section 3706, water service capital charges, or
any other charges or payments for such CAP water other than
operation, maintenance’ and replacement costs shall be
nonreimbursable. The Secretary shall exclude, for the purposes
of determining the allocation and repayment of costs of the CAP
as provided in Article 9.3 of Contract No. 14-0506-09W-09245,
Amendment No. 1, between the United States and CAWCD dated
December 1, 1988, and any amendment or revision thereof, the
costs associated with such water from CAWCD’s repayment obliga-
tion and such costs shall be reimbursable. ]

(e} WATER STORAGE PooL.—Notwithstanding the Act of
June 7, 1924 (43 Stat. 475), as amended by the Act of March
7, 1928 (45 Stat. 200, 210), in order to permit the Tribe to maintain
permanently a pool of stored water for fish, wildlife, recreation
and other purposes, the Secretary shall designate for the benefit
of the Tribe such active conservation capacity behind Coolidge Dam

.|
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on the Gila River in Arizona as is not being used by the Secretary
_ to meet the obligations of SCIP for irrigation storage, except that
119 any water stored by the Tribe ahall be the first water to apill
f (“spill water”) from Coolidge Dam. The water stored by the Tribe
i shall be, at the Tribe's designation, the water provided to the
1E Tribe pursuant to subsections (a), (¢} and (d) of this section, its
! e entitlement of twelve thousand and seven hundred acre-feet of
i water under ita Tribal CAP Delivery Contract dated December
I 11, 1981; the water referred to in section 3710([}, or any combination
'! thereof. A pro rata share of evaporation and ueer:nge losses shall
il be dedu daily from the Tribe's stored water balance as provided
B 11 in the Agreement. The Tribe shall pay an equitable share of the
- A operation and maintenance costs for the water stored for the benefit
of the Tribe, subject to the Act of July 1, 1932 (47 Stat. 564,
25 U.S.C. 386 et seq.). The water stored by the Tribe pursuant
to this subsection shall not be subject to apportionments pursuant .
to Article VIII (2) of the Globe Equity Decree. Not later than i
January 31 of each year, the Secretary shall notify the United i
States District Court for the District of Arizona of the Tribe's
stored water balance as of January 1 of that year. The Secretary )
shall notify said Court of the Tribe's stored water balance at least
once per calendar month and at such more frequent intervals as
; conditions, in the Secretary’s judgment, may require.
! (f) EXECUTION OF AGREEMENT.—The Secretary shall execute
: the Agreement which eatablishes, as between and among the parties
‘- to Agreement, the Tribe's permanent right, except as provided
in paragraphs 13.0, 14.0 and 15.0 of the eement, to the on-
reservation diversion and use of all ground water beneath the
' Tribe’s Reservation, subject to the management plan referred to
i in section 3710(d) of this title, and all surface water in all tributaries
i within the Tribe's Reservation to the mainstreams of. The Black
: River, the Salt River below ita confluence with the Black River,
L the San Pedro River and the Gila River, including the right, except
] as provided in paragraphs 14.0 and 15.0 of the Agreement, to
; fully regulate and store such water on the tributaries. The Tribe's
rights to the mainstrcam of Black River, San Pedro River and
B the Gila River shall be as provided in the Agreement and the §
b Globe Equity Decree. With respect to parties not subject to the
i “waiver authorized by subsection 3708(b) of this title, the claims
of the Tribe and the United States, as trustee for the Tribe, are
preserved.

(g) GiLA RIVER EXCHANGES.—Any exchange pursuant to thia
legislation of Gila River water for water supplied by the CAP
shall not amend, alter or conflict with the exchanges authorized
by;e%';on 304(D of the Colorado River Basin Project Act (43 U.S.C.
1524(D).

SEC. 3705. RATIFICATION AND CONFIRMATION OF CONTRACTS.

(a) RATIFICATION OF CONTRACT.—Except as provided in section
3710(i), the contract between the SRP and RWCD District dated
October 24, 1924, together with all amendments thereto and any
extension thereto entered into ﬁ:muant to the Agreement, is rati-
fied, confirmed, and declared to be valid.

1Y T PR

i (b} SUBCONTRACT.—The Secretary shall revise the subcontract
of the Roosevelt Water Conservation District for agricultural water
: service from the CAP to include an addendum substantially in E
the form of exhibit “A” to the Agreement and to execute the sub-
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contract as revised. Notwithstanding any other provision of law,
the Secre shall approve the conversions of agricultural water
fo municipal and industrial uses authorized by the addendum at
such time or times as the conditions authorizing such conversions,
as set forth in the addendum, are found to exist.

(c) RESTRICTIONS.~-The lands within RWCD and SRP shall
be free from the ownership and full cost pricing limitations of
Ffeg:?!nlredml tion law and from all full cost pricing provisions
o eral law,

(d) DisCLAMER.—No person, entity or lands shall become sub-

{?ct to the provisions of the Reclamation Reform Act of 1982 (43

.5.C. 390aa et seq.) or any full cost pricina provision of Federsal
law by virtue of their participation in the settlement or their execu-
tion and Ferfornunce of the Agreement, or the use, storage or
delivery of CAP water ?:nmt to & lease, sublease or exchange
of water to which the Tribe is entitled under this title.

., {e) FuLL Cost PRICING PROVISIONS.—The lands within the
Tribe's Reservation shall be free from all full cost pricing provisions
of Federal law.

() CERTAIN EXTENSIONS AUTHORIZED.—Notwithstanding any
other provision of law or any other provision of this title, the
Secretary, subject to trihal apﬁrovnl. 18 authorized and directed
to: extend the term of that right-of-way permit granted to Phelps
Dodge Corporation on March 8, 1950, and all amendments thereto,
for the construction, operation and maintenance of an electrical
transmission line and existing road for access to those facilitiea
over the lands of the Tribe; extend the term of that right-of-way

mmit numbered 2000089 granted on July 265, 1944, to Phelps

ge Corporation, and all amendments thereto, for the construc.
tion, use, operation and maintenance of a water plant, pipeline,
canal, water flowage easement through Willow Creek and existing
road for access to those facilities over the lands of the Tribe;
and grant a water flowage easement through the portions of Eagle
Creek flowing through the Tribe's Reservation. Notwithstanding
any other provision of law, each such right-of-way and flowage
easement shall be for a term expiring on March 8, 2090, and
shall be subject to the right of Phelps Bodi\e to renew the rights-
of-way and flowage eassements for an additional term of up to
one hundred years, subject to payment of rental at a rate based
upen {air market retail value,

SEC. 3708. WATER DELIVERY CONTRACT AMENDMENTS; WATER
- LEASE, WATER WITHDRAWAL.

{a) AMENDMENT OF CONTRACT.~The Secretary shall amend
the CAP water delivery contract between the United States and
the Ak-Chin Indian Community dated December 11, 1980, and
the contract between the United States and the Ak-Chin Indian
Community dated October 2, 1985, as is necessary to satisfy the
requirements of section 3704(a) of this title.

{b) CONTRACT AMENDMENT.—The Secretary shall amend the
CAP water delivery contract between the United States and the
Tribe dated December 11, 1980 (hereinafter referred to as the
“Tribal CAP Delivery Contract™), as follows: )

- (1) To include the obligation by the United States to deliver
water to the Tribe upon the same terms and conditions set
forth in the Tribal CAP Delivery Contract as follows: water
from those sources Jescribed in subsections (a), {c), and (d)
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Iw
r of section 8704 of this title; except that the water reallocated ,
) pursuant to such subsections shall retain the pﬁorit{’ such
' water had prior to its reallocation. The cost to the United
. States to meet the Secretary’s abligation to design and construct
I new facilities to deliver CAP water shall not exceed the cost
, of construction of the delivery and distribution system for the
! twelve thousand and seven hundred acre-feet of CAP water .
sllocated to the Tribe.
I (2) To extend the term of such contract to December 31,
; 2100, and to provide for its lubse%:]nt renewal upon the same
' terms and conditions as the Tribal CAP Delivery Contract,
as amended.
(3) To authorize the Tribe to lease or to enter into an
option or options to lease the water to which the Tribe is :
[ entitled under the Tribal CAP Delivery Contract, as amended, H
within Maricopa, Pinal and Pima Counties for terms not exceed- i
ing one hundred years and to renew such leases.

_(4) To authorize the Tribe to lease water to which the
Tribe is entitled under the Tribal CAP Delivery Contract, as
amended, to the city of Scottsdale under the terma and condi-
tions of the Water set forth in Exhibit “B to the Agree-

ment.
(5) To authorize the Tribe to lease water to which the
ibe is entitled under the Tribal CAP Delivery Contract, as
amended, including, but not limited to, the cities of Chandler,
Glendale, Goodyear, Mesa, Peoria, Phoenix, Scottsdale, Tempe
and the town of Gilbert.
] (c) APPROVAL OF AMENDMENTS.—Notwithstanding any other
A provision of law, the amendments to the Tribal CAP Delivery Con-
: tract set forth in Exhibit “C" to the Agreement are hereby author-
i ized, approved and confirmed.
(d) Cxaroes Notr To Be IMPOSED.—The United States shall
: not impose upon the Tribe the operation, maintenance and replace-
! ment charges described and set forth in section 6 of the Tribal
- CAP Delivery Contract or any other charge with respect to CAP
P! water delivered or required to be delivered to the lessee or lessees
of the options to lease or leascs herein authorized.

{e) WATER LEASE.—Except as provided in arafaph (3) of
this subsection, any Water Lease entered into by the Tribe as
authorized by section 3706 shall specifically provide that—

(1) the lessee shall pay all operation, maintenance and
replacement costs of such water to the United States, or if
directed by the Secretary, to CAWCD;

{(2) excegt as provided in paragraph (3) of this subsection,
the lesaee shall not be obligated to ray water service capital
charges or municipal and industrial subcontract charges or
any other charges or payment for such CAP water other than
the operation, maintenance and replacement costs and lease
payments; and

{3) with respect to the water reallocated to the Tribe pursu-
ant to subsections (c) and (d) of section 3704, the Tnbe or
lessee shall pay any water service capital charges or municipal f
and industrial subcontract charges for any water use or lease -
il'rggnsx the eflective date of this title through September 30, :

* ; () ALLOCATION AND REPAYMENT OF CosTs.—For the E -
’ : of determining allocation and repayment of costs of the ﬂ as
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provided in Article 9.3 of Contract Numbered 14-0906—09W—-09245,
Amendment No. 1, between the United States of America and
CAWCD dated December 1, 1888, and any amendment or revision
thereof, the costs associated with the delivery of water to which
the Tribe is entitled under the Tribal Delivery Contract, as amend-
ed, to the lessee or lessees of the options to lease or leases herein
authorized shall be nonreimbursable, and such costs shall be
excluded from CAWCD's mpamt obligation.

('Fx)-i AGREEMENTS.—The tary shall, in consultation with
the be, enter into agreements necessary to permit the Tribe
to exchange, within the State of Arizona, all or part of the water
available to it under its Tribal CAP Delivery Contract, as amended.

(h} RATIFICATION.—As among the parties to the Agreement,
the right of the city of Globe to withdraw and use water from
under the Cutter subarea under the Agreement, as limited and
conditioned thereunder, is hereby ratified and confirmed.

(i) USE OF WATER.—As among the parties to the Agreement,
the right of the city of Safford to withdraw and use water from
the Bonita Creek watershed as provided in the ment, as
}jmitcé:l and conditioned thereunder, is hereby ratified and con-
irmed.

j) WITHDRAWAL AND USE OF WATER.—As between the Tribe
and Phelps Dodge, the right of Phelps Dodge to divert, withdraw
and use water as provided in the Agreement, as limited and condi-
tioned thereunder, is hereby ratified and confirmed.

{k) PRORBIBITIONS.—Except as authorized by this section, no
water made available to the Tribe pursusnt to the Agreement,
the Globe Equity Decree, or this title may be sold, leased, trane-
ferred or in any way used off the Tribe’s Reservation.

SEC. 3707. CONSTRUCTION AND REHABILITATION; TRUST FUND.

(8) DUTIES.—

(1) The Secretary is directed, pursuant to the existin
authority of the Colorado River Basin Project Act (43 US.C.
1501 et. seq.), to design and construct new facilities for the
delivery of 12,700 acre-feet of CAP water originally allocated
to the Tribe to tribal reservation lands at a cost which shall
not exceed the cost for such design and construction which
would have been incurred by the Secretary in the ebsence
of the eement and this title;

(2) The Secretary of Commerce is directed to amend the
contract between the United States Economic Development
Administration and the Tribe relating to the construction of
Elgo Dam on the San Carlos Apache Indian Reservation, Project
No. 07-0981-08000210, to provide that all remsaining repay-
ment obligations owing to the United States on the date of
the enactment of this title are discharged.

(b} FUND.—There is established in the Treasury of the United
States a fund to be known as the “San Carlos Apache Tribe Develop-
ment Trust Fund” (hereinafter called the “Fund”) for the exclusive
use and benefit of the Tribe. The Secretary shall deposit into
the Fund the funds authorized to be appropriated in subsection
(c) and the $3,000,000 provided by the State of Arizona pursuant
to the Agreement, There shall be deposited into the d any
monies paid to the Tribe or to the tary on behalf of the
Tribe from leases or options to lease water authorized by section

3706 of this title. Such sums shall be invested in interest-bearing Securities.
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deposits and securities in accordance with the Act of June 24,
1938 (25 U.S.C. 162(a)).

() AUTHORIZATION.—There are authorized to be appropriated
$38,400,000 in fiscal year 1994, together with interest accruing
thereon beginning one year from the date of enactment of this
title at rates determined by the Secretary of the Treasury, takin,
into consideration the average market yield on outatanding Federa
obligations of comparable maturity, to carry out the provisions
of subsection (b).

{d) USe ofF FUND.—When the authorizations contained in sec-
tion 370B8(b) of this title are effective, the principal of the Fund
and any interest or income accruing thereon may be used by the
Tribe to put to beneficial use the Tribe's water entitlement, to
defray the coat to the Tribe of CAP operation, maintenance and
replacement charges as sppropriate, and for other economic and
community development purposes. The income from the Fund shall
be distributed by the Secretary to the San Carlos Apache Tribe
only upon presentation to the Secretary of a certified eo(f;y of a
duly enacted Resolution of the Tribal Council requesting distribu-
tion and a written budget approved by the Tribal Council. Such
income may thereafter be expended only in accordance with such
budget. Income not distributed shall be added to principal, The
principal from the Fund may be distributed by the Secretary to
the San Carlos Apache Tribe only upon presentation to the Sec-
retary of a certified copy of a duly enacted Resolution of the Tribal
Council requesting distribution and a written budfet approved by
the Tribal Council and the Secretary. Such principal may thereafter
be ex;ended only in accordance with such budget: Provided, how-
ever, That the principal may only be utilized for jong-term economic
development projecta. In approving a budget for the distribution
of income or principal, the Secretary shall, in accordance with
regulations promulgated pursuant to subsection (e) of this section,
be assured that methods exist and will be employed to ensure
{;h?it use of the funds shall be in accordance with the approved

udget.

(e) REGULATIONS —The Secretary shall, no later than thirty
days after the date the authorizations contained in section 3708(b)
are effective, promulgate regulations necessary to carry out the
purposes of subsection (d).

(D) DiscLAIMER.—The United States shall not be liable for any
claim or cause of action arisingFfrom the Tribe’s use or expenditure
of moneys distributed from the Fund.

SEC. 8708. SATISFACTION OF CLAIMS.

(a) FULL SATiSFACTION OF CLAIMS.—Except as provided in sub-
section (e) of this section, the benefits realized by the Tribe and
its members under this title shall constitute full and complete
satisfaction of all members’ claims for water rights or injuries
to water rights under Federal, State, and other laws (includin
claims for water rights in ground water, surface water, and effiuent
from time immemorial to the effective date of this title. Notwith-
standing the foregoing, nothing in this title shall be deemed to
recognize or establish any right of a member of the Tribe to water
on the Tribe's Reservation.

(b) RELEASE.~—The Tribe, on behalfl of itsell and its members,
and the Secretary on behalf of the United States, are authorized,
as part of the performance of the obligations under the Agreement,

2
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to execute a waiver and release, except as provided in the Agree-
ment, of all claims of water rights or injuries to water nghts
(including water rights in ground water, surface water and effluent),
from time immemorial to the effective date of this title, and any
and all future claima of water rights (including water rights in
ground water, surface water and effluent), from and after the effec-
tive date of this title, which the Tribe and its members may have,
against the United States, the State of Arizona or any agency
or political subdivision thereof, or any other person, corporation,
or municipal corporation, arising under the laws of the United
States, the State of Arizona or otherwise. ‘

(c) ADDITIONAL RELEASES.—Except as provided in the Agree-
ment, the United States shall not assert any claim against the
State of Arizona or any political subdivision thereof, or any person,
corporation or municipal corporation, arising under the laws of
the United States, the State of Arizona or otherwise in its own
right or on behalf of the Tribe based upon—

{1) water rights or injuries to water rights (including water
rights in ground water, surface water and effluent) of the
Tribe and its members, or

(2) water rights or injuries to water rights {including water
rights in ground water, surface water and effluent) held by
the United States on behalf of the Tribe and its members.
{d) SAvINGS ProvisioN.—In the event the aulhorizations con-

tained in subsection (b) of this section do not become ellective
pursuant to section 3711(a), the Tribe and the United States shall
retain the right to asscrt past and future water rights claims
as {0 all Reservation lands.

(e) DiscLAIMER.—Nothing in this title shall aflect the water
right or claims related to the San Carlos Apache Allotments outside
the exterior boundaries of the Rescrvation.

(D) CLAIMS.—(1) The United States District Court for the Dis-
trict of Arizona and the Uniled States Claims Court are authorized
to hear and decide any claim brought by the Central Arizona
Water Conservation District or other contractors of CAP water.
Any such claim shall be filed within two ycars of the date of
enactment of this Act, and shall be heard by the court on an
expedited basis. If such a claim is filed and the court grants judg-
ment for the plaintiflis), the court shall award such relief as it
deems proper, and shall award costs and attorneys’ fees to the
pIaint.ifRa). Any jud&ment of the court shall be subject to appeal
on the same basis that other judgments of that court are subject
to review under existing law. _

(2) For purposes of this subsection, *claim” means a claim
that the reallocation of water to the Tribe pursuant to section
3704(a) of this Act has unlawfully deprived the Central Arizona
Water Conservation District or other contractors of CAP water
of legal rights to such water.

SEC. 8709. ENVIRONMENTAL COMPLIANCE.
{(a) No MAJOR FEDERAL ACTION.—Execution of the settlement

agreement by the Secretary as provided for in section 3710(c) shall
nsze:onstituge major Federal action under the National Environ-
mental Policy Act (42 U.S.C. 4321 et seq.). The Secretary shall
cnn?v out all necessary environmental compliance during the
imple

mentation phase of this settlement.
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(b) AUTHORIZATIONS.—There are authorized to be appropriated

sums as may be necessary to carry out all necessary environ-

mental compliance associated with the settlement under this title,
including mitigation measures adopted by the Secretary.

{c) LEAD AGENCY.~With respect to such settlement, the Bureau
of Reclamation shall be designated as the lead agency in regard
to environmental compliance, and shall coordinate and cooperate
with the other affected Federal agencies as required wunder
applicable Federal environmental laws,

(d) ENVIRONMENTAL ACTS.—The Secretary shall eomgly with
all aspects of the National Environmental Policy Act (42 US.C.
4321 et ug.) and the Endangered Species Act (16 U.S.C, 1531
et 3eq.), and other applicable Federal environmental Acts and regu-
hﬁtclm. in proceeding through the implementation phase of such
settlement.

BEC. 3710. MISCELLANEOUS PROVISIONS.

(a) WAIVER OF SOVEREIGN IMMUNTTY.—In the event any party
to the Agreement files a lawsuit in any United States district
court relating only and directly to the interpretation or enforcement
of this title or the Agreement, naming the United States of America
or the Tribe as parties, authorization is hereby granted to joinin
the United States of America or the Tribe, or both, in any suc
litig:tion, and any claim by the United States of America or the
Tribe to sovereign immunity from such suit is hereby waived.

(b) CERTAIN CLAIMS PROHIBITED.~~The United States of Amer-
ica shall make no claims for reimbursement of costs arising out
of the im'.ﬁlementntion of this title or the Agreement against any
lands within the San Carloe Apache Indian Reservation, and no
;:ssssmcnt shall be made with regard to such costs against such

nds,

{¢) APPROVAL OF AGREEMENT.—~Extept to the extent that the
Agreement conflicts with the provisions of this title, such Agreement
is hereby approved, ratified and confirmed. The Secretary shall
execute and perform such Agreement as approved, ratified and
confirmed. The Secretary is authorized to execute any amendments
to the Agreement and perform any action required by any amend-
ltlx‘enta to the Agreement which may be mutually agreed upon by
the parties.

(d) GROUND WATER MANAGEMENT PLAN.—The Sccretary shall
establish a ground water management plan for the San Carlos
Apache Reservation which, except as is necessary to be consistent

with the provisiona of this title, will have the same effect as a

management plan developed under Arizona law.

{e) AMENDMENT TO THE ACT OF APRIL 4, 1938.—The Act of
April 4, 1938 (52 Stat. 193; 25 U.S.C. 390), is amended by inserting
immediately before the period at the end thereof a colon and the
following: “Provided further, That concessions for recreation and
fish and wildlife purposes on San Carlos Lake may be granted
cml¥l by the governing body of the San Carlos Apache Tribe upon
such conditions and subject to such limitations as may be set
forth in the constitution and bylaws of such Tribe”,

() SaN CarLos RESERVOIR.—There ia hereby transferred to
the Tribe the Secretary’s entitlement of 30,000 acre-feet of water,
Jess any evaporation and leepage lonses from the date of acquisition
by the Secre to the date of transfer, which the Secretary md){
have acquired ugh substituting CAP water for water to whi
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the Gila River Indian Community and the San Carlos Irrigation

and Drainage District had a right to be released from San Carlos

€, Reservoir and delivered to them in 1990.

(g) LIMITATION.—No of the Fund established by section

'&‘ 3707(b) of this title, including princiral and income, or income

te from options to lease water or water leases suthorized by section

s 3706, may be used to make per capita payments to members of

T the Tribe,

h (h) DiscLAMER —Nothing in this title shall be construed to

A : - repeal, modify, amend, change or affect the Secretary’s obligationa

Ty to the Ak-Chin Indian Community pursuant to the Ect of

October 19, 1984 (98 Stat. 2698).

h (i) WATER RIGHTS.—Nothing in this title shall be construed
to quantify or otherwise affect the water rights, claims or entitle-
menta to water of any Arizona tribe, band or community, other
than the San Carlos Apache Tribe. o

y (j) PLANET RANCH.—The Secretary is authorized and directed

v to acquire, with the consent of and upon terms mutually acceptable

it to the city of Scottsdale (“city”) and the Secretary, all of the city’s

-a right, title and interest in Planet Ranch located on the Bill Williams |

g River in Arizons, including all water rights appurtenant to that

h properly, and the city’s January 1988 application filed with the l

)
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s Arizona Department of Water Resources to appropriate water from

i the Bill Williams River through a land exchange based on fair i

r- market value. If an exchanfe is made with land purchased by

it the Bureau of Reclamation for the construction and operation of

y the Central Arizona Project, then, upon commencement of repay-

° ment by CAWCD of the reimbursable costs of the Central Arizona

h Project, the fair market value of those lands so exchanged shall

be credited in full against the annual paymenta due from CAWCD

under Article 9.4(a) of Contract No. 14-0906—-09W-09245, Amend-

ment No. 1, between the United States and CAWCD dated Decem-

ber 1, 1988, and any amendment orerevision thereof, until

exhausted: Provided, however, That the authorized appropriation

ceiling of the Central Arizona Project shall not be affected in any

manner by the provisiona of this subsection.

(k) REPEAL—Section 304(cX3) of the Colorado River Basin !

I
!
|

[ -—, ]

b

Project Act (43 U.8.C. 1524(cX3)) is hereby repealed. This subsection 43 USC 1524
does not authorize transportation of water pumped within the exte- "o
rior boundary of a Federal reclamation project established prior
to September 30, 1968, pursuant to the Act of June 17, 1902
(32 Stat. 388; 43 U.S.C. 391), as amended and supplemented, across
project boundaries.
(1) WATER RIGHTS.—Nothing in this title shall be construed
to affect the water rights or the water rights claims of any Federal

.-

agency other than the Bureau of Indian Affairs on behalf of the
San Carlos Apache Tribe, nor shall anything in this title be con-
strued to prohibit the United States from confirming in the Agree-
ment, except on behalf of Indian tn_bea other than the San Carlos ”
Apache Tribe, the Gila River and Little Colorado River watershed i
water rights of other parties to the Agreement by making express i
provisions for the same in the Agreement. J

et kDO S D e @

SEC. 3711, EFFECTIVE DATE. 25 USC 390 note.

EFFECTIVE DATE OF AUTHORIZATION.—The authorization Federal
: eonu(:zx)med in section 3708(b) of this title shall become effective ter,

publication.
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106 STAT. 4752 PUBLIC LAW 102-575—0CT. 30, 1992

as of the date the Secretary causes to be published in the Federal
Register a statement of findings that—
(1) the Secretary has fulfilled the requirements of sections

8704 and 3706;

(2) the Roosevelt Water Conservation District subcontract
for agricultural water service from CAP has been revised and

executed as provided in section 37056(b); r

(3) the funds authorized by section 3707(c) have been appro-
priated and deposited into the Fund; }
(4) the contract referred to in section 3707(a)X2) has been

amended;

_ (5) the State of Arizona has appropriated and deposited

into the Fund $3,000,000 as required by the Agreement;

(6) the stipulations attached to the Agreement as Exhibits |

*D” and “E” have been approved; and

(7) the Agreement haa been modified, to the extent it

is in conflict with this title, and has been executed by the .

Secretary.

(b) ConDITIONS.—(1) If the actions described in paragraphs f
(1), (2), (3), (4, (5), (6), and (7) of subsection {a) of this section
have not occurred by December 31, 1994, subsections (c) and {(d)
of section 3704, subsectiona (a) and (b) of section 3705, section 1
3708, subsections (aX2), (¢), (d), and (f) of section 3707, subsections
(b) and (c) of section 3708, and aubsections (a), (b), (c), (d), (e},
@, (), (), and (1) of section 3710 of thia title, together with
any contracts entered into pursuant to any such section or sub-
section, shall not be effective on and after the date of enactment .
of this title, and any funds appr?riat.ed pursuant to section 3707(c), 3
and remaining unobligated and unexpended on the date of the b
enactment of this title, shall immediately revert to the Treasury, !
as general revenues, and any funds appropriated by the State
of Arizona pursuant to the Agreement, and remaining unobligated
and unexpended on the date of the enactment of this title, shall
immediately revert to the State of Arizona, 1

(2) Notwithstanding the provisions of paragraph (1) of this 1
subsection, il the provisiona of subsections (a) and (b) of section 1
3705 of this title ﬁave been otherwise accomplished pursuant to
provisions of the Act of October 20, 1988, the provisions of para-
graph (1) of this subsection shall not be construed as aflecting
such subsections.
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PUBLIC LAW 103-263—-MAY 31, 1994 108 STAT. 707

Public Law 103-263

103d Congress
An Act

hmhmldnwmm

Be it enacted i
the Uuufd States ofms‘.';‘"m“" waof R,'pmm' 4

SECTION 1. NORTHERN CHEYENNE INDIAN RESEXVED WATER RIGHTS
SETTLEMENT ACT OF 1992,

{a) ENVIRONMENTAL Co8T8.—Section 7 of the Northern Chey-
enne Indian Reserved Water Rights Settlement Act of 1892 (Public
Law 102-374, 106 Stat. 1186 et seq.) is amended by adding the 106 Sw:. 1189,
following new subsections (f) snd (g) and redesignating the succeed-
ing subsections accordingly:

") ENVIRONMENTAL CoOST3.—All costs associated with the
Tongue River Dam Prq;‘ect for environmental compliance mandated
by Federal law and fish and wildlife mitigation mesgures sdopted
r_y the Secretary are the sole responsibility of the United States.

unds for such compliance shall be appropriated pursuant to the
authorization in subeection (e), and lcnll L in addition to funds
appro'.ﬁriated pursusnt Lo section 7(bX1) of the Act. The Sccretary
is authorized to expend not (o exceed $625,000 of funds eppropriated
pursuant to subsection {(e) for fish and wildlife mitigstion costs
associnted with Tongue River Dam construction authorized by the
. Act, and shall be in addition w0 funds sppropriated pursuant to
section T(bX1) of the Act.

“(g) REIMBURSEMENT TO STATE.=The Sccretary shall reimburse  Muntana.
Montana for expenditures for environmental compliance activities,
conducted on behall of the United States prior Lo enactment of
this subsection (g}, which the Secrelary determines to have been

rg conducted and necessary for completion of the Tongue
Ewr am Project. Subsequent to ensctment of thia subseclion
(g), the Secretary may not reimburse Montana for any such environ-
mental compliance activities undertaken without ths Secretary'’s
prior approval.”,

(b) AUTHORIZATIONS.—The first sentence of section 4(c) of the
Northern Cheyenne Indian Reserved Water Righta Settlement Act
of 1992 {Public Law 102-374; 106 Stat. 1186 et seq.) is amended 106 Stat. 11B7.

to read as follows: "Exue)?t for authorizations contained in sub-

sections 7(bX1XA), T(b)X1XB), and the authorization for environ-
mental compliance activities for the Tongue River Dam Project
contained in subsection 7(e), the authorization of appropriations
contained in this Act shall not be effective uptil such time as
the Montana water cowrt enters and spproves a decree as provided
in subsection {d) of this section.”,
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H . (¢) ErrzcTivE DATE.—The amendments made by this secti
'_ Mhmﬁdudhhnhmm”&mmiern.n;{

m;mca:mnmmummmmm
1992,

(8) AMENDMENT.—Section 37 { the San Carios Apache .
s aa i mzl.e:rb : "ehu' M@:&z Cblic It;l“l::ln tber:i} e
is inserting
'nonroimbunyahlo'. y
. {b) ErFecTIVE DATE.~—The smendment made by subsection (a)
P sball be considered to have taken effect on October 30, 1992.

SEC. 3. TRIRALLY CONTROLLED COMMUNITY COLLEGES.

mlm'toftheuxtmwmdmd«tbebudiu'BMU
OF INDIAN ATFAIRS", and the subheading "OPERATION OF INDIAN
PROGRAMS”, in title ] of the De t of the Interior and Related
ies Aﬂpmpriatim Act, 1994, which reads “Provided further,
at sny provided under this head or previously p
for tribally-controlled cmm.:mmigl colleges which are distributed
prior to Saptember 30, 1994 which have been or are being invested
or admini in compliance with section 331 of the Higher Edu-
cation Act shall be doemed to be in compliance for current and
future purposes with title 1II of the Tribslly Controlled Community
107 Suac. 1332 Cal Assistance Act.” is amended by deleting “section 331 of
the Higher Education Act” and inserting in lisu thereol “section
332(cX2XA) of the Higher Education Act of 1965".

SEC. 4. WHTTE: EARTH RESERVATION LAND BETTLEMENT ACT OF 1968.

Section 7 of the White. Earth Roservation Land Settlement
Act of 1985 (25 US.C. 331, note) is amended by adding at the
end thercof the following:

AfX1) The Secrotary ia authorized to make a ono-time deletion
from tho second list published under subseclion (¢} or any subse-
quent liet xuhlishod undor subsection (¢} of any allotments or
interosts which tha Secretary has determined do not fall within
the Froviaiona of subscction (a) or (b) of section 4, or subscetion
{c) of section §, or which the Secrotary hos dotermined were eorro-
neously included in such list by resson of misdescription or typo-
graphical error.

Federal *(2) The Secretary shall publish in the Federal Registor notice
‘“‘g;“;{;m of deletions made from the mecond list published undor subsection
puble (c) or any subscquent list published undar subsection (e). i

“(3) The detcrmination made by the Secrctary to delete an :
allotment or intercat uader paragraph (1) may be judicially roviewed
in accordance with chapter 7 of title 6, United States Code, within
”b?'{;:d aflter l:hoﬁd:te lr.m which notsco of such d;t(crm;::ﬁnin u;

ubiis n the era! Rogister under paragraph (2). Any lega

E:Lion challenging such a determination pt?ul ilpnot filed wi:gin

Courta such 90-day period shail ba forover barred. Exclusive jurisdiction
Minnesota. aver any legal action challenging such a determination is vested
in the United States Diatrict Court for the District of Minnesota.”.

BEC. §. AMENDMENTS.

(a) Section ¢) of the Act entitled "An Act to establish a
reservation for the Confederated Tribes of the Grand Ronde Comumnu-
pity of Oregon, and for other purpowes”, spproved September 9,
&mcmr 1988 (102 Stat. 1594), is amended as follows:
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108 STAT. 4566 PUBLIC LAW 103-435—NOV. 2, 1994

2% USC 1y
ools.

Public Law 103435
108d Cougress

An Act
Te make certain technicsl torvections, and foc other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of Americe in Congress assembled,

SECTION 1. LEASING AUTHORITY OF THE INDIAN PUEBLO FEDERAL
DEVELOPMENT CORPORATION.

Notwithstanding the gmisim of section 17 of the Act of
June 18, 1934 (48 Stat. 98B, chapter 576; 25 US.C. 477), the
Indian Pueblo Federal Development Corporation, whose charter
was issued pursuant to such section by the Secretary of the Interior
on January 15, 1993, shall have the autharity to lease or sublease
trust or restricted Indian lands for up to 50 years.

SEC. L. GRAND RONDE RESERVATION ACT.

(a) LANDS DESCRIBED.—-Section 1 of the Act entitled "An Act
to establish a reservation for the Confederated Tribes of the Grand
Ronde Community of Oregon, and for other purposes™. approved
September 9, 1988 (102 Stat. 1594), is amended—~

(1) in subsection (¢)}—
(A) by striking “9,879.65" and inserting “1Q,120.687,

and o
(B) by striking all after
% e 1 SWWSWY, WKSEV.SWY, 53.18"
and inserting the following:
6 ] ] SAREMSEY.SWY. 19.03
6 7 8  Tax fot BOO 556
N 7 30 Lot 3, 4. SWY.NEY, SEVINWY EVSWYe 340
T R U - 1012068 7,
and

(2) by adding at the end the following new subsection:
=(d) CLAaMs EXTINGUISHED; LIABILITY ~

*(1) CLAIMS EXTINGUISItED.—AL} claims to lands within the
State of Oregon based uinn recognized title to the Grand Ronde
Indian Reservation established by the Executive order of Juny
30, 1857, pursuant to treatics with the Kalapuya, Molalla,
and other tribcs, or any part thereof by the Confederated Tribes
of the Grand Ronde Community of Oregon, or any predecessor
or successor in interest, are hercby extinguished, and any trans-
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25 USC TTee

5 USC 390 aote.

District, and party who hqz:nd acquire t,

title, ormtu:s'tny anykuadwhnboe orﬁ’nheSubj.o:tyLrnig!s
or through the Sebool District, shall be subject to, be bound

by, tndmp! with all terms and conditions set forth in subpara-

graphs (A) through (D)) of subsection (bX1).

BEC. 12. INDIAN AGRICULTURE AMENDMENT.

{a) LEASING OF INDIAN Acmwurum LANDS.—Section 105 of
Indian Agriculture

the Arperican Resource Mansgoment Act (25
USs.C. 3715)ismnded—

e ik g “aad" at the end of parsgraph (3%
a .
o (B)bymﬁn;thopmodatthomdpofmrgptph

(C) by adding at the end the following new paragraph:
“B) -h.tf approve lesses and permits y owned
unculmrll at rates determined by tribal governing

(2) in tubsection {c), amuending parsgrsph (1) to read as

"(1) Not.hmg in this section shall be coastrued as limiting
or alfa-mauthe luthomy nnl&?lt ofan mdzudull allottee or Indian
tribe in us. of his, her, or its own
or to enter mt.o an lease of the surface interest of

ber. or its aliotroent or h.nd under any other provision ef

(b) TaugAL IMMUNITY.—The American Indian Agriculture
Resource Management Act (26 US.C. 3701 et seq.) is amonded
by addmg at the ead the following nsw section:

“SEC. 304 TRIBAL IMMUNITY.

“Nothing in this Act shall be construed to affect, medily, dimin.
ish, or otherwise impair the sovereign immunity from suit egjoyed
by iodian tribes.”,

SEC. 13. AN CARLOS AFACHE WATER RIGHTS SETTLEMENT ACT OF
199L

Section 37ll(bl(l) of title XXXVII of the San Carlos Apache
Tribe Water Rights Settloment Act of 1992 (106 Stat. 4752) u
;llnel% by s “Deceraber 31, 1994" and inserting “Decembe

SEC. 34, RELATIONSHIP BETWEEN BUY INDIAN ACT AND MENTOR-
PROTEGE PROGRAM.

Section 23 of the Act of June 25, 1910 (36 Stat 861; 25 U.S.C.
47; commonly referred to as the “B _g lodian Act™), is amendod
by addi t the end the following: “Participstion io the Meutor-
Protage established und-t section 831 of the National
Defense Au tion Act for Fiscal Year 1991 (10 US.C. 2301
nohe) or recsipt ofumhnee pursuu:t to uny developmental assist.

meat authorized wnder such pwcrun sball pot reader

1ndun r ot Indian iodus Iuh&b tomman assistance
aut.homodou.nder W a F y

this section—

(1) no detcrmimuon of affiliation or eontm! (either direct

or indirect) may be found between a e firm and its
mntprﬁ.mﬂtlubuisthtthemtnr bas agreed
to furnish {(or has furnished) to its p firm pursuant to
& mentor-protege agreement amy form of iopmeatal sssist

/s
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For e itional amount for “Indian Health Facilities

witing from flooding and othesmetdTal disas-
ters, $2,000,000, to remain avaTeslayntilexperided: Provided, That
the entire amount is designs FRGRE 68 &N emergency
requirement puraua ; D)1) Ofshg, Balanced
ugpet-a: mergency Deficit Control Act of 1985, as amt’w

-
»

GENERAL PROVISIONS, CHAPTER 5

SEC. 6001. Section 101(c) of Public Law 104-134 is amended
as follows: Under the heading “Title IIl—General Provisicns" amend
sections 315(c)(1XA) and 315(cX1XB) by strik.inf in each of those
sections “104%" and inserting in lieu thereof “100%"; by striking
in each of those sections “1995" and inserting in lieu thereof “1994";
and by striking in each of those sectione “and thereafter annually
adjusted upward by 4%,". ]

Sec. 5002. Section 101(d) of Public Law 104-208 is amended

. as follows: Under the heading “Administrative Provisions, Indian

Health Service” strike the seventh proviso and insert the following
in lieu thereof: . Provided further, That with respect to functions
transferred by the Indian Health Service to tribes or tribal organiza-
tions, the Indian Health Service is authorized to provide goods
and eervices to those entities, on a reimbursable busis, including
payment in advance with subsequent adjustment, and the
reimbursements received therefrom, nlong with the funds received
from those entities pursuant to the Indian Sel{f Determination Act,

. may be credited to the same or subsequent sppropriation account

which provided the funding, said amounts to remain available until

" expended”,

Sec. 5003. (a) EXTENSION AND EFFEéi';vé 'DATE.—Section

- 3711bX1) of the San Carlos Apache Tribe Water Rights Settlement

Act of 1992 (106 Stat. 4752) is amended by striking “June 30,
1997" and inserting *March 31, 1999". -

(b} EXTENSION FOR RIVER SYSTEM GENERAL ADJUDICATION.—
Section 3711 of such Act is amended by adding at the end the
following new subsection:

“(c) EXTENEION FOR RIVER SYSTEM GENERAL ADJUDICATION.—
If, at any time prior to March 31, 1999, the Secretarg notifies
the Committee on Indian Affairs of the United States Senate or
the Committee on Resources in the United States House of Rep-
resentatives that the Settlement Agreement, as executed by the
Secretary, has been submitted to the Superior Court of the State
of Arizona in and for Maricopa County for consideration and

. gpprova] as gm of the General Adjudication of the Gila River

vatem and Source, the March 31, 1999, referred to in subsection
(bX1) shall be deemed to be chanogeci to December 31, 1999.",
(¢) COUNTIES.—Section 3706(bX3) of such Act is amended by
inserting “Gila, Graham, Greenles,” after “Maricopa,”.
(d) PARTIES TO AGREEMENT.—Section 3703(2) of such Act is

" amended by adding at the end the following new sentence: "The

Gila Valley Irrigation District and the Franklin Irrigation District
shall be added as parties to the Agreement, but only so long

as none of the aforementioned parties objects to adding the Gila

Valley Irrigation and/or the Franklin Irrigation: District as parties

" tothe Agreement.”.

111 STAT. 181

16 USC 460!-6a
note,

110 Stat.
3009-213.

‘Ari:unl.

26 USC 380 note.

25 USC 390 note.

106 Btat. 4748,

106 Stat. 4741,
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(e) DEFINITIONS.—Section 3703 of such Act is amended by add.
ing the following new paragraphs:

*(12) ‘Morenci mine complex' means the lands owned or leased
by Phelps Dodge Corporation, now or in the future, delineated
in « map as Phelps Dodge Mining, Mineral Processing, and Auxil.

'1!‘9'3'6 Facilities Water Use Area’, which map is dated March 1%,

and is on file with the Secretary of the Interior.

413) 'Uj:ﬁer Eagle Creek Wellfield' means that area in Greenlee
County which is bounded by the eastern boundary of Graham
County on the west, the southern boundary of the Black River
watershed on the north, a line running north and south 5§ miles
east of the eastern boundary of Graham County on the east, and
the southern boundary of the natural drainage of Cottonwood Can-
yon on the south.”. .

f) BLACK RIVER FACILITIES —Section 3711 of such Act, as
amended by subsection (b) of this Act, is further amended by
nddi.ns at the end the following: . :

“(d) BLACK RIVER FACILITIES. — '

- *(1) IN GENERAL.—The provisions and agreements set forth

.or referred to in peragraphs (2), (3), and (4) below shall be

- enforceable againat the United States in United States district

‘court, and the immunity of the United States for such purposes

and for no other rurpose is he:le:g waived. The provisions

and agreements set forth or refe to in paragraphs (2XA),

(%), and (4) below shall be enforceable against the Tribe in

United States district court, and the immunity of the Tribe

for such rurpoa‘ea and for no other &urqgrs‘e. is hereby waived.

The apecific agreements made by the Tribe and set forth.in

ga.rngra h (5) shall be enforceable against the Tribe in United

tates district court, and the immunity of the Tribe is hereby

waived as to such specific agreementa and for no other purpose.
*(2) INTERIM PERIOD.— :

- *(A) As of July 23, 1897, Phelps Dodge shall vacate

the reservation and no longer rely upon permit #2000089,

dated July 25, 1944. On such date the United States,

through the Bureau of Reclamation, shall enter, operate,

and maintain the Black River pump station, outbui dings,

the pipeline, related facilities, and certain caretaker quar-

tf.ertjI .(tl"sere)inafter referred to collectively as the Black River

acilities’). '

“(B) The United States and Phelps Dodge shall enter
into a contract for delivery of water pursuant to subpara-
graph (C), below, Water for delivery to Phelps Dodge from
the Black River shall not exceed an annual average of
40 acre feet per day, or 14,000 acre feet ar. Al
diversions from Black River to Phelps Dodge shall be junior
to the diversion and use of up fo 7,353 acre feet

¥enr by the San Carlos Apache Tribe, and no such diversion
or Phelpe Dodge shall cause the flow of Black River to
fali below 20 cubic feet per second. The United States

shall account for the costs for operating and maintain
the Black River facilities, and Phelps Dodge s
reimburse the United States for such costa. Phelps Dodge
shall pay to the United States, for delivery to the Tribe,

the sum of $20,000 per month, with an annusl CPI adjust- 4
ment from July 23, 1997, for purposes of com aﬁl:f <
me Bla

the Tribe for United States use and eccupancy of

111 STAT. 182
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River facilities. Pheips Dodge and the Tribe shall cooperate

* with the United States in effectuating an orderly transfer
of the operations of the Black River facilities from Phelps
Dodge to the United States.

(C) Notwithstanding any other provision of law, the
contract referred to in subparagraph (B) between the
United States and Phelps Dodge which provides for the
diversion of water from the Black River into the Black
River facilities, and the delivery of such water to Phelps
Dodge et that location where the channel of Eagle Creek
last exits the reservation for use in the Morenci mine
complex and the towns of Clifton and Morenti and at
no other location, is ratified and confirmed. _

“(D) The power line right-of-way over the Tribe's Res-
ervation which currently s held by Pheuas Dodge shall
remain in place. During the interim period, Phelps Dodge
shall provide power to the United States for operation
of the pump station and related facilities without char;‘;e,
and Phelps Dodie shall pay a monthly right-of-way fee
to the Tribe of $5,000 per month, with an annual CPI
adjustment from July 23, 1997,

: “(E) Any questions regarding the water claims associ-
ated with Phelps Dodge's use of the Upper Eagle Creek
Wellfield, its diversions of surface water from Eagle Creek,
-. the San Francisco River, Chase Creek, and/or ita uee of
= other water supplies are not addressed in this title. No
provigion in this subsection shall affect or be construed
; vto affect any claims by the Tribe, the United States, or
= Phelps Dodge to groundwater or surface water.
- *(3) FINAL ARRANGEMENTS AND TERMS.—The interim period
described in paragraph (2) shall extend until all conditions
set forth in paragraph (3XB) have been satisfied. At such time,
the following final arrangements shall aEp!y, based on the
ferme set forth below, Such terms shall bind the Tribe, the
United States, and Phelps Dodge, and shall be enforceable
pursuant to subsection (dX1) of this Act.

*(A) The United States shall hold the Black River
facilities in trust for the Tribe, without cost to the Tribe
or the United States,

“(B) Ruﬁonsibility for operation of the Black River
facilities shali be transferred from the United States to
the Tribe.. The United States shall train Tribal! members

. during the interim period, and the responsibility to operate
the Bfack River facilities shall be transferred upon satisfac-
tion of 2 conditions— . .
*(i) a finding by the United States that the Tribe
has completed necess training end is qualified to
operate lge Black River facilities, and |

: *(ii) execution of the contract described in para-

_ graph (3XE), which contract shall be executed on or
E:fore December 31, 1998, In the event that the con-
tract is not executed by December 31, 1998, the trans-
. fer described in this subsection shall occur on Decem-

" ber 31, 1998 (s0 long as condition (i) of this subpara-

graph has been satisfied), based on application of the

contract terms described in paragraph (3XE), which
terms shall be enforceable under this Act. Upon the

111 STAT. 183
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spproval of the Secretma;. the Tribe may contract with
ﬂl:lrd arties to operate the Black River facilities.
*C) Power lines currently :Eerated by Phelps Dodge
on the Tribe's Reservation, and the right-ol-way associated

. with such power lines, shall be surrende by Phelps

Dodge to the Tribe, without cost to the Tribe. Prior to
the surrender of the power lines, the Bureau of Reclamation
shall arrange for an inspection of the power lines and

- associated facilities by a qualified third party and shal]

obtain a certification that such power lines and facilities

_ are of sound design and are in good working order. Phelps

Dodge shall pay for the cost of such inspection and certifi-
cation. Concurrently with the surrender of the power lines
and the right-of-way, Phelps DOdifelhm construct a switch
station at the boundary of the Reservation at which the
Tribe may switch power on or ofl and shall deliver owner-
ship and control of such switch station to the Tribe. Subse-
quent to the transfer of the power lines and the right. |
of-wag and the delivery of owneruhig and control of the
switch station to the Tribe, Phelps Dodge shall have no
further obligation or liability of any nature with respect
to the ownership, operation, or maintenance of the power
lines, the right-of-way, or the switch station. .

.. (D} The Tribe and the United States will .enter into
an exchange agreament with the Salt River Project which
will deliver CAP water controlled by the Tribe to the Salt
River Project in return for the diversion of water from
the Black River into the Black River facilities. The
exchange agreement shall be subject to review and approval
by Phelps g;dge, which approval ehall not be unreasonably
withheld. Notwithstanding any other provision of law, the
contract referred to in this subparagraph is ratified and
confirmed.

“(E) The Tribe, the United States, and Phelps Dodge
will execute a contract covering the lease and delivery
of CAP. water from the Tribe to Phelpes Dodge on the
following terms:

*(i) The Tribe will lease to Phelps Dodge 14,000
acre feet of CAP water per year as of the date on
which the interim period referred to in paragraph (2)
expires. The lease shall be subject to the terms and
conditions identified in the Tribal CAP Delivery Con-
tract referenced in section 3706(b). The leased CAY
water ghall be delivered to Phelps Dodge from the
Black River pursuant to the exchange referred to in
subparagraph (D) above, based on diversions from the
Black River that shall not exceed an annual average
of 40 acre feet per day and shall not cause the flow
of Black River to fall below 20 cubic feet per second.
Such CAFP water shall be delivered to Phelps Dodge
at that location where the channel of Eagle Creek
last exits the Reservation, to be utilized in the Morenci
mine complex and the towns of Clifton and Morenti,
and at no other location.

*“(ii) The leased CAP water shall be junior to the
diversion and use of up to 7,300 acre feet per year
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from the Black and Salt Rivers by the San Carlos
che Tribe.

“(iif) The lease will be for a term of 50 years
or, if earlier, the date upon which mining activities
st the Morenci mine complex cease, with a right to
renew for an additional 50 years upon a finding by
the Secretary that the water is needed for continued
mining activities at the Morenci mine complex. The
lease shall have the following financial terms:

“(I) The Tribe will lease CAP water at a cost
of $1,200 per acre foot. Phelps Dodge shall pay
to the United States, on behalf of the Tribe, the
sum of $5,000,000 upon the earlier of the execution
of the agreement, or upon the expiration of the
interim period referred to in paragraph (2) hereof
which amount shall be a prepayment for an
applicable to the first 4,166 acre feet of CAP water
to be delivered in each year during the term of
the lease,

*(II) Phelps Dodge shall pay the United States,
on behalf of the Tribe, the sum of $65 per acre
foot per year, with an annual CPI adjustment for
the remaining 9,834 acre feet of water to be deliv-
ered pursuant to the lease each year. Such pay-
ments shall be made in sdvance on January 1
of each year, with a reconciliation made at year-
end, if necessary, in the event that less than 14,000
acre feet of CAP water is diverted from the Black
River due to shortages in the CAP system or on
the Black River.

‘ “(II1) Phelps Dodge shall pay in advance each
month the Tribe's reasoneble costs associated with
the Tribe's operation, maintenance, and replace-
ment of the Black River facilities for purposes
of delivering water to Phelps Dodge pursuant to
the lease, which costs ehall be based upon the
experience of the Bureau of Reclamation in operat-
ing the Black River facilities during the interim
period referred to in paragraph (2), subject to an

-~ annual CPI adjustment, and providing for a credit
" {or power provided by i’he]ps Dodge to the Tribe.

In addition;, Phelps Dod‘fe shall pay a monthl

fee of $30,000 to the United States, on behall

of the Tribe, to account for the use of the Tribe's
distribution system. ' :

“(IV) Phelps Dodge shall pay the United States
operation, maintenance, and replacement charges
associated with the leased CAP water and such
reasonable interconnection charges as may be
imposed by Salt River Project in connection with
the exchange referred to in subparagraph (D)

al e.

“(iv} Notwithstanding the grovisions of section
lack River facilities

OM&R, CAP OM&R and any charges associated with

&n exchange agreement with Salt River Project, paid

to the United grtates on behalf of the Tribe from the

111 STAT. 185
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lease referred to underUpar aph (AXDXiii) shall be

held in trust by the Uni tates for the benefit

of the Tribe. There is hereby established in the Treas.
ury of the United States a fund to be known as the

‘San Carlos Apache Tribe Lease Fund' for such purpose.

Interest aceruing to the Fund may be used by the

Tribe for economic and community development pur.

poses upon lSresent.nltian to the Set:re!:ar;i‘:_)l & certified

copy of a duly enacted resolution of the Tribal Council
requeati%diltﬁbution and a written budget approved
by the Tribal Council. Such income may thereafter
be expended only in accordance with such budget.

Income not distributed shall be added to principal.

The United States shall not be liable for any claim

or causes of action arising from the Tribe’s use or

expenditure of moneys distnbuted from the Fund.

“tv) The lease is not assignable to ang third [gaarty,
except with the consent of the Tribe and Phelps Dodge,
and with the approval of the Secretary.

*(vi) Notwithstanding subsection (b) hereof, section
3706 shall be fully effective immediately with respect
to the CAP water lease provided for in this subpara-

aph and the Secretary shall take all actions author-
1zed by section 3706 necessary for purposes of
implementing this subparagraph. Notwithstanding any
other provision of law, the contract referred to in this
subperagraph is ratified and confirmed and shall be
enforceable in United States district court. In the event
that no lease authorized by this subparagraph is
executed, this nubparaﬁra h, notwithstanding any
other provision of law, shall be enforceable as a lease
among the Tribe, the United States, and Phelps Dodge
in the United States district ecurt, and the Secretary
shall take all action authorized by section 3706 for
purposes of implementing this subparagraph in such
an event.

“(F) Ani{. uestions regarding the water claims associ-
ated with Phelps Do:_lige'a use of the Eagle Creek Wellfield,
its diversions of surface water from lower Eagle Creek,
the San Franciscc River, Chase Creek, and/or its use of
other water supplies are not addressed by this title. No
provision in this subsection shall affect or be construed
to affect any claims by the Tribe, the United States, or
Phelps Dodge to groundwater or surface water.

“(4) EAGLE CREEK.—From the effective date of this sub-
section, and during the Interim Period, the Tribe shall net,
in any way, impede, restrict, or sue the United States regarding
the passage of water from the Black River facilities into those
portions of the channels of Willow Creek and Eagle Creek §
which flow through the Reservation. Phelps Dodge agrees toc
limit pumping from the UFper Esagle Creek Wellfield so that B
the combination of water from the Black River facilities and |
water pumped from the Upper Eagle Creek Wellfield does
not exceed 22,000 acre feet per year of delivered water at

the Phelps Dodge Lower Eagle Creek Pump Station below § :

the Reservation. In calculating the pumping rates allowed
under this subparagraph, transmission losses from Black River

111 STAT. 186
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follows:

and the Upper Eagle Creek Wellfield shall be estimated, but

in no event shall such transmission losses be more than 10

percent of the Black River or U]:ﬁer Eagle Creek Wellfield

water. Based on this agreement, the Tribe shall not, in any
way, impede, restrict, or sue Phelps Dodge regarding the pas-

- sage of water from the Phelps Dodge Upper Eagle Creek

Wellfield, except that— :

“(A) helgu Dodge shall pay to the United. States,
on behalf of the Tribe, $5,000 per month, with an annual

CPI adjustment from July 23, 1997, to sccount for the

passage of such flows; and

“(B) the Tribe and the United States reserve the right
to challenge Phelps Dodge's claims regarding the pumping
of groundwater from the Upper Eagle Creek Wellfield, in
accordance with paragraphs (2XE) end (3XF) above. In
the event that a court determines that Phelps Dodge does
not have the right to pump the Upper Eagle Creek

Wellfield, the Tribe will no longer be sugject to the restric-

tion set forth in this subparagraph regarding the passa

of water from the Wellfield through the Reservation. Noti-
ing in this subsection shall affect the rights, if any, that

Phelps Dodge might claim regarding the flow of water

in the chennel of Eagle Creek in the absence of this sub-

pection.

‘ “(5) PAST CLAIMS.—The Act does not address claims relating
to Phelps Dodge's prior occupancy and operation of the Black
River facilities. The Tribe agrees not to bring any such claims
against the United States. The Tribe also agrees that within
30 days after Phelps Dodge has vacated the Reservation, it
shall dismiss with prejudice the suit that it hae filed in Tribal
Court against Phelps Dodge (The San Carlos Apache Tribe
v. Phelps Dodge, et al., Case No. C-97-118), which such dismis-
sal shal] not be considered a decision on the merits, and any
claims that it might assert against Phe?s Dodge in connection
with Phelps Dodge's prior occupa.ncfv and operation of the Black
River facilities shall be brought exclusively in the United States
district court.

“(6) RELATIONSHIP TO SETTLEMENT.—

“{A} The term ‘Agreement’, ae defined by section

3703(2), shall not include Phelps Dodge.

“(B) Section 3706(j) and section 3705(f) shall be
repealed and shall have no effect.

“7) RATIFICATION OF SETTLEMENT.—The agreement
between the San Carlos Apache Tribe, the Phelps Dodge Cor-
poration, and the Secretary of the Interior, as set forth in
this subsection, is hereby ratified and approved.”.

(g) TECHNICAL AMENDMENT.—Section 3702(aX3) is amended

DISASTER RELIEF EMERGENCY APPROPRIATIONS PL. 105-18

106 Stat. 4745,
4744,

106 Stat. 4740,

by striking “qualification” and inserting "quantification”.

(1) In subparagraph TAR-b triki “_ineclmding polar

bears taken but not importe D :
of the Marine Mammal-Protéction Act Amendmerrts
(2) B  the following new subparagraph

111 STAT. 187

Tof 1972 (16 U.S.C. 1374(cX5)) is amended as
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2% USC 390 note.

Public Law 104261

104th Congress
An Act

Tomhmutdmhmtﬂmhdm&mamuwmm
charter of incorpoeation issued under the lodian Reorganization Act.

Be it enacted by the Senute and House of Representatives of
the United States of America in Congress cssembled,

SECTION 1. REVOCATION OF CHARTER OF INCORPORATION OF THE
PRAIRIE ISLAND INDIAN COMMUNTIY UNDER THE
INDIAN REORGANTZATION ACT.

(a) ACCEPTANCE OF REQUEST To REVOKE CHARTER ~-The
request of the Prairie Island Indian Community to surrender the
charter of incorporation issued to that community on July 23,
1937, pursuant to uchon 17 of the Act of June 18, 1934, commonly
known as the * tion Act” (48 Stat. 986, chapter
676,25 USC. 4T is henby actepted.

(b) REVOCATION OF CHARTER—The charter of incorporation
referred to in subsection (a) is hereby revoked.

SEC. 2. AMENDMIENT TO THE JICARILLA APACHE TRIBE WATER
RIGHTS SETTLEMENT ACT.

Section 8(eX3) of the Jicarilla Apache Tribe Water Rights Settle-
ment Act (106 Stat. 2241) is amended by striking “December 31,
199€" and inserting “December 31, 19958",

SEC. 3. AMENDMENT TO THE SAN CAMLOS AFACHE TRIBE WATIR
RIGHTS SETTLEMENT ACT OF 1892,

Section 3T11(bX1) of the San Carlos Apache Tribe Water mt:
Settlement Act of 1992 (106 Stat. 4752) is amended by &
*December 31, 1996” and inserting “June 30, 1997™,

Approved October 9, 1996,

LEGISLATIVE HISTORY—H.R. 3063

HOUSE REPORTS No. 104884 (Comm. on Resources).
SENATE REPORTS: No 104=361 (Comm. o8 lodian Affairs’.
CONGRESSIONAL RECORD, Vol 112 {29951

May 22, copaidered and pused

Sept. 19, conaidared mrn«l Sume amended.

Bapt. 26. House concy Senatc angendment.
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Contract No. SANCARLOSAP121180A
Amendment No. 2

UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY
CENTRAL ARIZONA PROJECT

INDIAN WATER DELIVERY CONTRACT
BETWEEN THE UNITED STATES AND THE SAN CARLOS APACHE TRIBE

1. PREAMBLE: THIS AMENDMENT NO. 2, made this ’Z—Cij‘ b~ day of
fop i 1999, hereinafter called " Amendment No. 2." to

Contract No. SANCARLOSAP121180A, as amended, (Tribal CAP Water Delivery Contract) or
(Contract), in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts
amendatory thereof and supplementary thereto; the Boulder Canyon Project Act dated
December 21, 1928 (45 Stat. 1057) 43 USC § 614 et seq.; the Colorado River Basin Project Act
dated September 30, 1968, as amended, (82 Stat. 885) 43 USC § 1501 et seq.; the San Carlos
Apache Tribe Water Rights Settlement Act of 1992, as amended (San Carlos Settlement Act);
and the various authorities and responsibilities of the Secretary of the Interior, hereinafter called
"Secretary," in relation to Indians and Indian tribes as contained in Title 25 USC and 43 USC §
1457; between the UNITED STATES OF AMERICA, hereinafter called "United States,” and the
SAN CARLOS APACHE TRIBE, hereinafter called "Tribe," located on the San Carlos Apache
Reservation, Arizona, sometimes collectively called "Parties;"
WITNESSETH, THAT:
2. EXPLANATORY RECITALS:

2.1 WHEREAS, Amendment No. 1 to the Contract, executed on January 29, 1999,
obligated the Secretary to make available to the Tribe all of the water referred to in subsection
(£)(2) of Section 2 of the Ak-Chin Water Settlement Act which is not required for delivery to the

Ak-Chin Indian Reservation under that Act, and authorized the Tribe to lease such water

1
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pursuant to terms and conditions set forth in subsection 3711(d) of the San Carlos Settlement
Act;

2.2 WHEREAS subsection 3704(c) of the San Carlos Settlement Act provides, among
other things, that the Secretary shall reallocate, for the exclusive use of the Tribe, an annual
entitlement to fourteen thousand six hundred sixty-five (14,665) acre-feet of M&I Water which
the Secretary previously allocated to Phelps Dodge Corporation; and

2.3 WHEREAS subsection 3706(b)(1) of the San Carlos Settlement Act requires,
among other things, the Secretary to amend the Tribal CAP Water Delivery Contract to include
therein the obligation of the United States to deliver to the Tribe, upon the same terms and
conditions set forth in the Tribal CAP Water Delivery Contract, water from the source described
in subsection 3704(c) of the San Carlos Settlement Act; Provided, however, That pursuant to
subsection 3706(b)}(1) of the San Carlos Settlement Act, the cost to the United States to meet the
Secretary's obligation to design and construct new facilities to deliver Water shall not exceed the
cost of construction of the delivery and distribution system for twelve thousand seven hundred
(12,700) acre-feet of CAP Water originally allocated to the Tribe;

NOW THEREFORE, in consideration of the mutual and dependent covenants herein, it is
agreed by the Parties hereto as follows:
3. PURPOSE OF AMENDMENT NO. 2: This Amendment No. 2 modifies the Tribal CAP
Water Delivery Contract to incorporate certain provisions required by the San Carlos Settlement
Act.
4. AMENDMENT OF CONTRACT:

4.1 Amendment No. 1 to the Contract is hereby rescinded.

4.2  Subarticles 3.23 through 3.25 are hereby added:

323  "Excess Ak-Chin Water" shall mean Project Water
allocated to the Ak-Chin Indian Community and determined to be

available by the Secretary in excess of the quantity required for

2
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delivery to the Ak-Chin Indian Community, in satisfaction of the

Secretary’s water delivery obligations pursuant to paragraph (f),

subsection 2, of Section 2 of the Ak-Chin Indian Community

Water Rights Act of October 19, 1984 (98 Stat. 2698).

3.24  "Tribe," or "San Carlos Apache Tribe," shall mean a tribe

of Apache Indians organized under section 16 of the Indian

Reorganization Act of June 18, 1934 (48 Stat. 987; 25 U.S.C. 476),

and duly recognized by the Secretary.

3.25 "CAP Water" as used in this Amendment No. 2 shall mean

Project Water as defined in subarticle 3.8 of the Contract.

4.3 In each instance in which the term "Contractor” is used in the Contract, it is
hereby replaced by the term "Tribe."

4.4  Subarticle 4.2 of the Contract is hereby deleted and the following substituted in
lieu thereof:

4.2  Term of Contract: This Contract shall become effective upon its
execution and shall remain in effect through December 31, 2100; Provided, That
this Contract may be renewed upon written request by the Tribe upon terms and
conditions of renewal 10 be agreed upon not later than one year prior to the
expiration of this Contract.

4.5  Subarticle 4.3(e) of the Contract is hereby deleted and the following substituted in
lieu thereof:
(e) The Tribe shall not sell or permit the sale or other
disposition of any Project Water for use outside the Tribe’s Reservation except:
)] The Tribe is hereby authorized to enter into Project Water
lease agreements or options to lease Project Water to which the Tribe is entitled

under this Contract, as amended, within Maricopa, Gila, Graham, Greenlee, Pinal

3
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and Pima Counties, for terms not exceeding one hundred (100) years, and to
renew such leases; Provided, That all conditions in subsection 3711(b)(1) of the
San Carlos Settlement Act have been met; and
(2) The United States shall be a party to all lease agreements,
amendments thereto, or options to lease Project Water entered into pursuant to
this Contract; and
3) The United States shall deliver the Tribe’s Project Water to
the Tribe’s lessees as provided in the Project Water lease agreements; Provided,
however, That the Secretary shall not be obligated to make such deliveries if, in
the Secretary’s judgment, delivery of water to the lessees or the schedule of
deliveries to the lessees would limit deliveries of CAP Water under:
(a) existing CAP Water delivery contracts or
subcontracts having terms of at least 50 years;
(b) future CAP Water delivery contracts or
subcontracts, having terms of at least 50 years, for the 65,647 acre-feet of M&I
Water which was not contracted for by the original allottees under the Secretarial
water allocation decision published in the Federal Register on March 24, 1983;
and
() existing contracts in which CAP Water is mandated
to be delivered pursuant to statutory obligations;
to a degree greater than would deliveries to the Tribe; Provided, That this
subarticle shall not apply to leases which the Tribe may enter into with the Phelps
Dodge Corporation, the City of Scottsdale, or the Town of Carefree; and
(4) The Tribe may exchange Project Water and may change times and
places of delivery of Project Water, subject to the approval of the Secretary.

4.6  Subarticle 4.5 of the Contract is hereby deleted and the following is substituted in

4




WO e N Oy O B N

ST A T T L T A T o T o T et R e e S e T e B e B e S e e B oy
oy M &~ & N = <o W oo ~ o O B~ L N = O

lieu thereof:
4.5  Delivery Entitlements and Obligations.

(a) The United States or the Operating Agency shall deliver to the Tribe,
annually, under this Contract, up to:

(L) 12,700 acre-feet of Project Water allocated to the Tribe in
accordance with the Secretarial notice of December 1, 1980, 45 FR 81263;

2) All of the Excess Ak-Chin Water, which is up to thirty-
three thousand and three hundred (33,300) acre-feet in a normal year; and

(3) 14,665 acre-feet of M&I Water which the Secretary
previously allocated to the Phelps Dodge Corporation in the Notice of Final Water
Allocations to Indians and Non-Indian Water Users and Related Decisions, dated
March 24, 1983 (48 F.R. 12446 et seq.)

(b) The water referred to in this subarticle shall retain the same priority
as it had before it was allocated or realtocated to the Tribe under the San Carlos
Settlement Act.

4.7 Subarticle 4.11 of the Contract, Exchange Water, is hereby amended by adding the
follo@ing additional paragraph:

The Secretary shall, in consultation with the Tribe, entér into
agreements necessary to permit the Tribe to exchange all or part of the water
available to it under this Contract.

4.8 The existing text of subarticle 4.9 of the Contract, Priority in Time of Shortages, is
hereby designated as subarticle 4.9 (a), and subarticles 4.9 (b} and 4.9 (c) are hereby added:

(b) Excess Ak-Chin Water delivered pursuant to this Contract shall
retain the priority such water held prior to being reallocated under the San Carlos

Settlement Act; and




(©) Section 2(c) of the Ak-Chin Act defines "time of shortage” of
Colorado River water available to the Central Arizona Project. That definition is

applicable to determining the "time of shortage” for the Excess Ak-Chin Water
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available to the Tribe under this Amendment No. 2.

PAYMENT OF COSTS:

5.1

Subarticle 6(a) of the Contract is hereby deleted and the following is substituted in

lieu thereof:

(a) Except as provided in the San Carlos Settlement Act
and this Contract, repayment of construction costs associated with
the Tribe’s Project Water shall be subject to the provisions of 43

U.S.C. 1542 and 25 U.S.C. 386a.

Article 6 of the Contract is hereby amended by adding subarticles 6(e), 6(f), and

6(g) after subarticle 6(d):

(e) Water service capital charges, municipal and
industrial subcontract charges or any other charges or payments for
CAP Water other than OM&R costs shall be nonreimbursable to
the extent provided in the San Carlos Settlement Act.

(63 The United States shall not impose upon the Tribe
the OM&R charges described and set forth in Article 6 of the
Tribal CAP Water Delivery Contract or any other charge with
respect to CAP Water delivered or required to be delivered to the
lessee or lessees of the options to lease or leases herein authorized.

() The Tribe shall not be required to pay OM&R costs
for CAP Water under this Contract for which the Tribe has no
delivery system through which to deliver such water, or for which

the Tribe has not placed a delivery order pursuant to subarticle 4.6

6




W0 -~ Oy 1 s Y

RS TEA T T A T A T o T o e T R e T R = T T o T o R e R
oy M = I N = O w0~ oy s WY e O

&r @&f&ﬂxi—f

of this Contract.

6. NEW FACILITIES: The Secretary shall design and construct new facilities to deliver the
water that is subject to this Contract in accordance with the San Carlos Settlement Act.
7. CONTROLLING TERMS AND CONDITIONS:

7.1 Except as expressly provided in this Amendment No, 2, the terms and provisions
of the Contract shall remain in full force and effect. In the event any of the terms and conditions
of this Amendment No. 2 and the Contract conflict, this Amendment No. 2 shall control.

7.2  This Amendment No. 2 will become effective on the "Enforceability Date" set
forth in paragraph 22.4.1 of the San Carlos Apache Tribe Water Rights Settlement Agreement.

IN WITNESS WHEREQOF, the Parties hereto have executed this

Amendment No. 2 the day and year above written.

THE UNITED STATES OF AMERICA

By: @%A\/ 0
David J. Hay g
Acting Deputy Secretafy
Department of the Interior

LEGAL REVIEW & APPROVAL.:

\ Field Solicit
Phoenix, Afizona

SAN CARLOS APACHE INDIAN TRIBE

ATTEST:
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Exhibit 11.3
: to
The San Carlos Apache Water Rights Settlement Act
of 1992 “Settlement Agreement”

This Exhibit was prepared using paragraphs 4.3 through 6.13 of the Subcontract (subcontract)

between the City of Scottsdale, as Subcontractor and the Central Arizona Water Conservation

District, as Contractor, as an example.
The provisions have been modified from those in the subcontract as necessary to reflect that
the requirements of the Tribal Delivery Contract of December 11, 1980, and the fact that these

provisions would be included in leases of CAP water by the Tribe subsequent to the Effective Date

of the Settlement.




1.0 Conditions Relating to Delivery and Use.

Delivery and use of water under this lease is conditioned on the following, and the Lessee hereby
agrees that:

(a) All uses of Project Water and Return Flow shall be consistent with Atizona water
law unless such law is contrary to the Federal law applicable to the Cenﬁal Arizona Project.

{b) - The system or systems through which lease water is conveyed aﬁer delivery to the
Lessee shall bonsist of pipelines, canals, distribution systems, or other conduits provided and
maintained with linings adequate in the Secretary’s judgment to prevent excessive conveyance
losses.

{c)  The Lessee shall not pump, or within its legal authority, permit others to pump
ground water from within the exterior boundaries of the Lessee’s service area, which has been
delineated on a map filed and approved by the Secretary, for use outside of said service area
unless such pumping is permitted under Title 45, Chapter 2, Arizona Revised Statutes, as it may
be amended from time to time, and the Secretary and the Lessee shall agree, or shall have
previously agreed, that a surplus of ground water exists and drainage is or was required;
Provided, however, that such pumping may be approved by the Secretary in consultation with the
Lessor, and approval shall not be unreasonably withheld, if such pumping is in accord with the
Basin Project Act and upon submittal by the Lessee of a written certification from the Arizona
Departmenf of Water Resources or its successor agency that the pumping and transportation of

ground water is in accord with Title 45, Chapter 2, Arizona Revised Statutes as it may be

amended from time to time, and will not interfer~ with the delivery of Project to Lessor, its

[




Lessees or water rights or supply of the Lessor, or the United States on behalf of Lessor.

(d)  The Lessee shall not sell otherwise dispose of or permit the sale or other
disposition of any Project Water for use outside of its service area; Provided, however, that this
does not prohibit exchanges of Project Water covered by separate agreements with the Lessor.

(e) @) Project Water scheduled for deliver in any Year ﬁ.nder this lease may be
used by the Lessee or exchanged by the Lessee pursuant to appropriate agreements approved by
the Secretary and the Lessor.

(ity  Project Water scheduled for delivery in any Year under this lease that
carnot be used, or exchanged by the Lessee may be made available by the Lessor or the
Secretary on behalf of the Lessor to others. If such Project Water is leased to or exchanged with
others, the Lessee shall be relieved of its payments hereunder only to the extent of the amount
paid to the Lessor by such others, but not to exceed the amount of the Lessee is obligated to pay
under this lease for said water.

. (ili)  In the event the Lessee or the Secretary and the Lessor are unable to lease
any portion of the Lessor’s Project Water scheduled for delivery and not required by the Lessee,
the Lessee shall be relieved of the pumping energy portion of the OM&R charges associated with
the undelivered water to the extent Lessor is relieved of such charges as determined by the
Secretary.

20 edure dering W

(a) The Lessee shall, within a reasonable period of time as determined by the Lessor,




but not later than August 1, 1999 submit a written schedule to the Lessor, the Secretary and the
Operating Agency showing the quantity of water desired by the Lessee during each month of
Year beginning January 1, 2000 and the following Year. The Lessor shall notify the Lessee by
written notice of the Lessor’s actioh on the requested schedule promptly upon receipt of
confirmation from the Secretary or Operating Agency of the availability of the lease water and
delivery schedule.

(b)  The amounts, times, and rates of delivery of Project Water to the Lessee during
each Year subsequent to the Year beginning January 1, 2000 of water delivery shall be in
accordance with a water delivery schedule for that Year. Such schedule shall be determined in
the following manner:

1)) On or before June | of each Year beginning with the Year 2000, the
Secretary shall announce the amount of Project Water available for delivery during the following
Year in a written notice to the Lessor and Lessee. In arriving at this determination, the Secretary,
subject to the provisions of the Repayment Contract, shall use his best efforts to maximize the
availability and delivery of Arizona’s full entitlement of Colorado River and Lessor’s allocation
of such water over the term of Lessor’s contract and any renewal thereof. Within 30 days of
receiving said notice, the Lessor shall issue a notice of availability of Project Water to the
Lessee.

(ii)y  On or before August 1 of each Year beginning with the Year 2000, the

Lessee shall submit in writing to the Lessor, the Secretary and the Operating Agency a water




delivery schedule indicating the amounts of Project Water desired by the Lessee during each
month of the following Year along with a preliminary estimate of Project Water desired for the
succeeding two years.

(ii)  Upon receipt of the schedule, the Lessor and the Secretary shall review it
and, after consuitation with the Operating Agency and the Lessee, shall make only such
modifications to the schedule as are necessary to ensure that the amounts, times, and rates of
delivery to the Lessee are consistent with the delivery capability of the Project, considering,
among other thiﬁgs, the availability of water and the delivery schedules of all water having equal
or superior CAP priorities, Provided, that this provision shall not be construed to reduce annual -
deliveries to the Lessee.

(iv)  Onor before December 1 of each Year beginning with the Year follovﬁng
said initial Year of water delivery, the Lessor in consultation with the Secretary and the
Operating Agency shall determine and furnish to the Lessee the water delivery schedule for the

following Year which shall show the amount of water to be delivered to the Lessee during each
month of that Yea.r, contingent upon the Lessee remaining eligible to receive water under all
terms contained herein.
(¢)  The monthly water delivery schedules may be amended upon the Lessee’s written
request to ihe Lessor. Proposed amendments shall be submitted by the Lessee to the Lessor no
later than 45 days before the desired change is to become effective, and shall be subject to review

and modification in like manner as the schedule. The Lessor shall notify the Lessee and the




Secretary of its action on the Lessee’s requested schedule modification within 30 days of the
Lessor’s receipt of such request.
(d) In no event shall the Secretary or the Lessor be required to deliver to Lessee from
the Water Supply System in any one month a total amount of Project Water greater than 11
percent of the Lessee’s maximum entitlement; Provided, however, thatrthe Secretary may deliver
a greater percentage in any month if such increased delivery is compatible with the overall
delivery of Project Water to other subconﬁctors as determined by the Secretary and the Lessor
in consultation with Operating Agency and if the Lessee agrees to accept such increased
deliveries.
3' 0 . t ‘V N T .. . . w
(a) The water to be furnished to the Lessee pursuant to this lease shall be delivered at
turnouts to be constructed by the United States at such point(s) on the Water Supply System as
may be agreed upon in writing by the Secretary and the Lessor, after consultation with the
Operating Agency and Lessee.
(b)  Unless the United States and the Lesset;. agree by contract to the contrary, the
Lessee shall construct and install, at its sole cost and expense, connection facilities required to
take and convey the water from the turnouts to the Lessee’s service area. The Lessee shall
furnish, for review by the Operating Agency and approval of the Secretary, drawings showing
the construction to be performed by the Lessee within the Water Supply System right-of-way six

months before starting said construction. The facilities may be installed, operated, and




maintained on the Water Supply System right-of-way subject to such reasonable restrictions and
regulations ‘as to type, location, method of installation, operation, and maintenance as may be
prescribed by the Secretary.

(c)  All water delivered from the Water Supply System shall be measured with
equipment furnished and installed by the United States and operated and maintained by the
United States or the Operating Agency. Upon the request of the Lessee, Lessor or the Secretary,
the accuracy of such measurements shall be investigated by the Secretary, the Operating Agency,
Lessor, and Lessee, and any errors which may be mutually determined to have occurred therein
_ shall be adjusted; Provided, that in .the event the parties cannot agree on the required adjustment,
the Secretary’s determination shall be conclusive.

(d)  Neither the United States, the Lessor, nor the Operating Agency shall be
responsible for the control, carriage, handling, use, disposal, or distribution of Project Water
bevond the delivery point(s) agreed to pursuant to Subparagraph 4.5(a). The Lessee shall hold
the United States, the Lessor, and the Operating Agency harmless on account of damage or claim
of damage of any nature whatsoever for which there is legal responsibility, including property
damage, personal injury, or death arising out of or connected with the Legsee’s control, carriage,
handling use, disposal, or distribution of such water beyond said delivery point(s).

40  Temporary Reductions.
In addition to the right of the United States under Subarticle 8.3(a)(iv) of the Repayment

Contract temporarily to discontinue or reduce the amount of water to be delivered, the United




States or the Operating Agency may, after consultation with the Lessor and Lessee, temporarily
discontinue or reduce the quantity of water to be fumished to the Lessee as herein provided for
the purpose of investigation, inspection, maintenance, repair, or replacement of any of the Project
facilities or any part thereof necessary for the furnishing of water to the Lessee, but so far as
feasible the United States or the Operating Agency shall coordinate any such discontinuance or
reduction with Lessor or Lessee, except in case of emergency, in which case no notice need be
given. The United States, its officers, agents, and employees, the Lessor, its officers, agents and
emplovees, and the Operating Agency, its officers, agents, and employees, shall not be liable for
damages when, for any reason whatsoever, any such temporary discontinuance or reduction
results in deliveries to the Lessee of less water than what has been paid for in advance, the Lessee
shall be entitled to be reimbursed for the appropriate proportion of such advance payments prior
to the date of the Lessee’s next paYment of water service charges or the Lessee may be given
credit toward the next payment of water charges if the Lessee should so desire.
5.0  Priority in Case of Shortage. The following methods are set forth to govern priority in
case of shortage according to the type or types of CAP subject to this lease:

(2  In Time of Shortage, deliveries of Project Water to miscellaneous and non-Indian
agricultural uses will have been terminated; available Project Water shall be delivered to Indian
contractors (including Contractor) and to non-Indian contractors for municipal and industrial
uses according to the following formula:

IP = /(I + MI) where:




- IP is the Indian Share of Project Water;

- I is the Project Water used on Indian lands during the most recent
calendar year which was not a Time of Shortage, up to a limit of
309,810 acre feet, less ten (10%) percent of the amount allocated to
Indian Contractors for agricultural purposes; provided that, for the
purposes of this formula, such ten (10%) percent reduction shall
not operate to reduce the amount of Project Water used for Indian
agricultural purposes to less than ninety (90%) percent of the
Indian agricultural allocation. (Included in I is any water delivered
under a Substitute Water Contract; Provided that, where
substitutions occur at a ratio greater than one-to-one, the ratio shall
be considered as if it were one-to-one for the purposes of this
section.)

- MI is the aggregate Project Water used by Subcontractors for
municipal and industrial purposes during the most recent calendar
year which was not a Time of Shortage up to a limit of 510,000
acre feet. (Excluded from MI is Project Water obtained under a

Substitute Water Contract.)
The non-ln&ian M&I water supply in Time of Shortage shall be the difference between Project

Water and IP.




Subject to the provisions of Section 304(¢) of the Basin Project Act, any Project Water
furnished to Lessee through Project facilities shall, in the event of shortage thereof, as
determined by the Secretary after consultation with the Lessor, be reduced pro rata until
exhausted, first for Miscellaneous Water uses and next for Agricultural Water uses before water
furnished for non-Indian M&I use is reduced. Thereafter, water for M&I uses shail be reduced
pro rata among all M&I users. Pursuant to the authoritylvested in the Secretary by the
Reclamation Act of 1902 (32 Stat. 388), as amended and supplemented, the Basin Project Act,
the Regulations for Implementing the Procedures of the U.S. Department of the Interior (516 DM
5.4}, the relative priorities between Indian and non-Indian uses will be determined by the |
Secretary consistent with the allocations published in the Federal Register on March 24, 1983,
and the CAP water delivery contract of Lessor dated December 11, 1980, as amended.

(b) Section 2(c) of the Ak-Chin Indian Water Settlement Act, 98 Stat. at 2699,
defines “time of shortage” of Colorado River water available to the Central Arizona Project. The
definition is applicable to determining the “time of shortage” for the Excess Ak-~Chin water
available to the Tribe under this Amendment.

6.0 etarial tr Re W,

(a) The Secretary reserves the right to capture all Return Flow flowing from the
exterior boundaries of the Lessee’s Service Area as a source of supply and for distribution to and
use of the Central Arizona Project to the fullest extent practicable. The Secretary also reserves

the right to capture for Project use Return Flow which originates or results from water contracted




for from the Central Arizona Project within the boundaries of the Lessee’s Service Area if, in his
judgment, such Return Flow is not being put to a beneficial use. The-Lessee may recapture and
reuse its Return Flow; within its Service Area. If Lessee is unable to use the Return Flow within
its Service Area, Lessee shall promptly notify Lessor in writing of the availability of Return
Flow. Lessor may use such Return Flow on its Reservation, or may lease such Return Flow
within Maricopa, Pinal, Pima, Gila, Graham and Greenlee Counties. The Lessee shall, at least 60
days in advance of any proposed discharge or release of Return Flow, furnish the following
information in writing to the Secretary and the Lessor.

I The amount of Return Flow available.

(i1}  The location and proposed discharge or release of the Return Flow.

(b)  Lessor shall use its best efforts to charge a price for the Return Flow to cover the
cost incurred by the Lessee for Project Water plus the cost required to make the Return Flow
usable. If the price received for the Return Flow is in excess of the costs incurred by the Lessee,
the excess shall be paid forthwith to the Lessor. Costs required to make Return Flow usable shall
not include capital costs but shall include but not be limited to OM&R costs including
transportation, treatment, and distribution. The portion of the consideration thereof which may
be paid by Lessor to the Lessee shall be subject to the advance approval of the Lessor and the
Secretary.

(c) Any Return Flow captured by the United States and determined by the Secretary

and the Lessor to be suitable and available for use by the Lessee may be delivered by the United
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States or Operating Agency to the Lessee as a part of the water supply for which the Lessee
leases hereunder and such water shall be accounted and paid for pursuant to the provisions
hereof.

(d) All capture, recapture, use, or reuse of Return Flow under this article shall be
consistent with Ari.zona water law unless such law is inconsistent with Federal law applicable to
the Central Arizona Project, this lease and the Lessor’s contract.

7.0  Water and Air Pollution Control. The Lessee, in carrying out this lease, shall comply
with all applicable water and air pollution laws and regulations of the United States and the State
of Arizona and shall obtain all required permits or licenses from the appropriate Federal, State, or
local authorities.

8.0  Quality of Water. The operation and maintenance of Project facilities shall be performed
in such manner as is practicable to maintain the quality of water made available through such
facilities at the highest level reasonably attainable as determined by the Secretary. Neither the
United States, the Lessor, nor the Operating Agency warrants the quality of water and is under no
obligation to construct or furnish water treatment facilities to maintain or better the quality of
water. The Lessee waives its right to make a claim against the United States, the Operating
Agency, the Lessor, or another Lessee because of changes in water quality caused by the
commingling of Project Water with other water,

9.0 Loss of Entitlement. The Lessee shall have no right to delivery of water from Project

facilities during any period in which the Lessee may be in arrears in the payment of any charges

11




due the Lessor. Failure to pay any lease payment, OM&R charge or other appropriate charge
related to this lease shall constitute a default under this lease, Failure to cure such default with
~ the periods set forth in this lease may constitute a material breach which may subject Lessee to
all remedies available to Lessor, including termination of this lease. During any period of defauit
during which deliveries to Lessee have been terminated due to such default, the Lessor may use
the water within its Reservation or lease to another entity any water determined to be available
under the Lessee’s lease for which payment is in arrears. Prior to the time any terrnir;ation for
default is deemed final, the Lessee may regain the right to use any unused or unleased portion of
the water determined to be available under the lease upon payment of all delinquent charges plus
any difference between the obligation under this lease and the .price received in the lease of the
water by the Lessor and payment of charges for the current period.

10.0 Refusal to Agcept Delivery. In the event the Lessee fails or refuses in any Year to accept
delivery of the quantity of water available for delivery to and required to be accepted by it
pursuant to this lease, or in the event the Lessee in any Year fails to submit a schedule for
delivery as provided in Paragraph 4.4 hereof, said failure or refusal shall not relieve the Lessee of
its obligation to make the payments required in this lease.

11.0 Charge for Later Pavments. The Lessee shall pay a late payment charge on installments
or charges which are received after the due date. The late payment charge percentage rate

calculated by the Department of the Treasury and published quarterly in the Federal Register

shall be used; Provided, that the late payment charge percentage rate shall not be less than 0.5
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percent per month. The late payment charge percentage rate applied on an overdue payment
shall remain in effect until payment is received. The late payment rate for a 30-day period shall
be determined on the day immediately following the due date and shall be applied to the overdue
payment for any portion of the 30-day period of delinquency. In the case of partial late
payments, the amount received shall first be applied to the late charge on the overdue payment
and then to the overdue payment.

12.0 Water Conservation Program.

() There is a strong Lessor and Federal interest in developing an effective water
conservation program because of this lease. The Lessee shall develop and implement an
effective water conservation program for all uses of water which is provided from or conveyed
through Federally constructed or Federally financed facilities. The water conservation program
shall contain definite goals, appropriate water conservation measures, and time schedules for
meeting the water conservation objectives.

(b) A water conservation program, acceptable to the Secretary shall be in existence
prior to delivery of water to Lessee under this lease. Following execution of this lease, and at
subsequent 5-year intervals, the Lessee shall resubmit the water conservation plan to the Lessor
and Secretary for review. After review of the result of the previous 5 years and after consultation
with the Lessor, the Lessee, and the Arizona Department of Water Resources or its successor, the
Secretary may approve such plan or require modifications in the water conservation program to

better achieve program goals.
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13.0  Officials Not to Benefit.

(@  No Member of or Delegate to Congress or Resident Commissioner, no officer or
employee of the United States, the Lessor, the Lessee or the Operating Agency shall be admitted
to any share or part of this lease or to any benefit that may arise herefrom. This restriction shall
not be construed to extend to this lease if made with a corporation or company for its general
benefit.

(b) No officer or employee of the Lessor, the Lessee, the United States or the
Operating Agency shall receive any benefit that may arise by reason of this lease other than as a
water user within the Project and in the same manner as other water users within the Project.
_14.0 Books, Records, and Reports. The Lessee shall establish and maintain accounts and other
books and records pertaining to its financial transactions, land use and crop census, water supply,
water use, changes of Project works, and to other matters as the Secretary and Lessor may
reasonably require. Reports thereon shall be furnished to the Secretary and Lessor in such form
and on such date or dates as the Secretary may require. Subject to applicable Tribal and Federal
laws and regulations, each party shall have the right during office and upon 10 days written
notice to examine :'and make copies of each other’s books and records relating to matters covered

by this lease.
15.0  Egqual Opportunity. During the performance of this lease, the Lessee agrees as follows:
(a))  The Lessee shall not discriminate against any employee or application for

emp)- yment because of race, color, religion, sex, or national origin. The Lessee shall take
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affirmative action to ensure that applicants are employed, and that employees are treated during
employment without regard to their race, color, religion, sex, dr national origin. Such action
shall include, but not be limited, to the following: Employment, upgrade, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The Lessee agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination clause.

(b) The Lessee shall, in all solicitations or advertisements for employees placed by or
on behalf of the Lessee, state that all qualified applicants shall receive consideration for
employment without discrimination because of race, color, religion, sex, or national origin.

(¢)  The Lessee shall send to each labor union or representative of workers with which
it has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the Secretary, advising said labor union or workers’ representative of the Lessee’s
commitments under Section 202 of Executive Order 11246 of September 24, 1965, and shall post
copies of the' notice in conspicuous places available to employees and applicants for

employment.

(d)  The Lessee shall comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as amended, and of the rules, regulations and relevant orders of the

Secretary of Labor.

(e) The Lessee shall furnish all information and reports required by said amended
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Executive Order and by the rﬁles, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and shall permit access to its books, records, and accounts by the Secretary and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

® In the event of the Lessee’s noncompliance with the nondiscrimination clauses of

this lease or with any of the such rules, regulations, or orders, this lease may be canceled,
terminated, or suspended, in whole or in part, and the Lessee may be declared ineligible for
further Government contracts in accordance with procedures authorized in said amended
Executive Order and such other sanctions may be imposed and remedies invoked as provided in
said amended Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(g) The Lessee shall include the provisions of paragraphs (a) through (g) in every
lease or purchase order unless exempted by the rules, regulations, or orders of the Secretary of
Labor issued pursuant to Section 204 of said amended Executive Order, so that such provisions
shall be binding upon each lessee or vendor. The Lessee shall take such action with respect to
any lease or purchase order as may be directed by the Secretary of Labor as a means of enforcing
such provisions, including sanctions for noncompliance; Provided, however, that in the event a
Lessee becomes involved in, or is threatened with, litigation with a lessee or vendor as a result of

such direction, the Lessee may request the United States to enter into such litigation to protect

the interest of the United States.
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16.0 Title VI, Civil Rights Act of 1964.

(@)  The Lessee agrees that it shall comply with Title VI of the Civil Rights Act of
July 2, 1964 (78 Stat. 241), and all requirements imposed by or pursuant to the Department of the
Interior Regulation (43 CFR 17) issued pursuant to that title to the end that, in accordance with
Title VI of that Act and the Regulation, nb person in the United States shall, on the grounds of
race, color, or national origin be excluded from participation in, be denied the benefits of, or be
otherwise subjected to discrimination under any program or activity for which the Lessee
receives financial assistance from the United States and hereby gives assurance that it shall
immediately take any measures to effectuate this agreement.

(b) If any real property or structure thereon is provided or improved with the aid of
Federal financial assistance extended to the Lessee by the United States, this assurance obligates
the Lessee, or in the case of any transfer of such property, any transferee for the period during
which the rea) property or structure is used for a purpose involving the provision of similar
services or benefits. If any personal property is so provided, this assurance obligates the Lessee
for the period during which the Federal financial assistance is extended to it by the United States.

{c) This assurance is given in consideration of and for the purpose of obtaining any
and all Federal grants, loans, contracts, property, discounts, or other Federal financing assistance
extended after the date hereof to the Lessee by the United States, including installment payments
after such date on account of arrangements for Federal financial assistance which were approved

before such date. The Lessee recognizes and agrees that such Federal financial assistance shall
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be extended in reliance on the representations and agreements made in this assurance, and that
the United States shall reserve the right to seek judicial enforcement of this assurance. This

assurance is binding on the Lessee, its successors, transferees, and assignees.

170 Contingent on Appropriation or Allotment of Funds. The expenditure or advance of any

money or the performance of any work by the United States or the Lessor hereunder which may
require appropriation of money by the Congress or the allotment of funds shall be contingent
upon such appropriation or allotment being made. The failure of the Congress to app;ropriate
funds or the absence of any allotment of funds shall not relieve the Lessee from any obligation
under this lease. No liability shall accrue to the United States or the Lessor in case such funds

are not appropriated or allotted.
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EXHIBIT 18.1

WAIVER OF CLAIMS




WAIVER AND RELEASE OF CLAIMS

The Parties to the San Carlos Apache Tribe Water Rughts Settlement
Agreement dated as of M, 1999, (hereinafter referred to as the “Settlemnent
Agreement”), other than the San Carlos Apache Tribe (hereinafter referred to as the
“Tribe”), in consideration of the benefits realized under the Settlement Agreement and in
accordance with the commitments under Subparagraph 18.1 of the Settlement Agreement,
hereby waive and release any and all past and present claims of injuries to their water rights
(including water rights in Groundwater, Surface Water and Effluent as these terms are
defined in the Settlement Agreement), which the Parties may have against the Tnbe, its
members and the United States on their behalf, under the laws of the United States, the State
of Arizona, or otherwise, for Diversions of Surface Water from the Black and Salt Rivers
and their Tributaries, Tributaries of the Gila and San Pedro Rivers, Effluent developed on
the San Carlos Apache Reservation, or of Groundwater on the San Carlos Apache
Reservation. The term “Parties”, when used in this Waiver and Release of Claims, shall
mean all parties to the Settlement Agreement except the United States acting on behalf of

Indian tribes other than the Tribe and the U.S. Forest Service.

DATED THIS _\ !%\ DAYOF\ QQQMM3 / 1999

THE STATE OF ARIZONA

oZoie

777
By: & .
Governor

THE UNITED STATES OF AMERICA

Secretary of Interior
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Attest: < By: ¢ 2 Z'é! 7 ﬂé 9 .
Secretary / President
Approved as

to Form:




Attest: /

Secretary

Approved as
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President
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CITY OF GLENDALE

City Clerk
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City Manager




CITY OF TEMPE
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TOWN OF GILBERT

Autest: By: %Z
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CITY OF GLOBE

Approved ai f i i
to Form:

City Attorney

CITY OF SAFFORD

Attest: dﬁﬁ;ﬁm;m,é_/ By: ()Hn

Clerk Mayor

Approved as s

to Form:
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EXHIBIT 18.2

WAIVER OF CLAIMS




WAIVER AND REILEASE OF CILAIMS

(2) Except as provided in Subparagraphs (b} and (c) hereof, the San
Carlos Apache Tribe (hereinafter referred to as the “Tribe”), on behalf of itself and its
members, and the United States, on its own behalf as well as on behalf of the Tribe and its
members, in consideraton of the benefits realized under the San Carlos Apache Tribe Water
Rights Settlement Agreement dated as of March 30, 1999, (hereinafter referred to as the
“Settlement Agreement”), and in accordance with the commitments under Subparagraph
18.2 of the Settlement Agreement and pursuant to the authorization granted in Section 3708
of the San Carlos Apache Tribe Water Rights Settlement Act of 1992, Public Law 102-575,
as amended (heremafter referred to as “the Act”), hereby waives and releases:

(D any and all past and present claims of water rights or injuries
to water rights (including water rights in Groundwater, Surface Water, and Effluent,
as these terms are defined in the Settlement Agreement) for land within the San
Carlos Apache Reservation (hereinafter referred to as the “Reservation”), as that
Reservation is defined in the Act, from time immemonial to the date of execution of
this Waiver and Release of Claims, which the Tribe or its members may have against
the United States, or which the Tribe, its members or the United States may have
against the State of Arizona or any agency or political subdivision thereof, or any
other petson, corporation or municipal corporation, under the laws of the United
States, the State of Anizona, or otherwise.

(2) any and all future claims of nights to water (including water
rights in Groundwater, Surface Water, and Effluent) for land within the Reservation,
from and after the date of execution of this Waiver and Release of Claims, which the
Tribe or its members may have agamst the United States, or which the Tribe, its

members or the United States may have against the State of Arizona or any agency




or political subdivision thereof, or any other person, corporation, or municipal
corporation, under the laws of the United States, the State of Arizona, or otherwise;
and

(3) any and all past, present and future claims of water rights or
injuries to water rights (including water rights in Groundwater, Surface Water and
Effluent) for lands outside of the Reservation based upon aboriginal occupancy by
the Tribe, its members, or their predecessors, which the Tribe or its members may
have against the United States, or which the Tribe, its membets or the United States
may have against the State of Arizona or any agency or political subdivision thereof,
or any other person, corporation, or municipal corporation, under the laws of the
United States, the State of Arizona, or otherwise.

(b) Notwithstanding the execution by the Tribe and the United States of
this Waiver and Release of Claims, the Tribe, its members, and the United StateAs.in its own
right and on behalf of the Tribe and its members shall reserve the right to assert the
following, as provided in Subparagraph 18.3 of the Settlement Agreement:

M claims of damages to water quality of Surface Water or
Groundwater on the Reservation ansing after the Enforceability Date as defined in
the Settlement Agreement;

2 claims arising out of Globe Equity No. 59 to or for
enforcement of water rights (including water rights in Groundwater, Surface Water,
and Effluent) and claims of injuries to water rights, past, present and furure.

(3) claims for enforcement of the Tribe's water rights provided
for in the Settlement Agreement under the continuing jurisdiction of the court in the

Gila River Adjudication or other court of competent jurisdiction.




4 claims for the breach or enforcement of the terms of the
Settlement Agreement or rights recognized therein, or in the Act, including claims
for future injuries to such rights.

(5) claims which contest Diversions of water on the Reservation
by non-parties to the Settlement Agreement, for use off-Reservation.

(6) claims in the Gila River Adjudicaton or other court of
competent jurisdiction (1) to water from the Gila River and its tributaries, other than
from the San Pedro River and its off-Reservation tributaries, upstream of Gila
Crossing, against the States of Arizona and New Mexico or any agency or political
subdivision thereof, the City of Safford, the San Carlos Irrigation and Drainage
District, the U.S. Forest Service, the Gila River Indian Community, its members and
allottees and the United States acting on their behalf and on behalf of the San Catlos
Irtigation Project, or any other person, cotrporation or municipal corporation; (2) to
the water supplies specified in Paragraphs 4.0 and 5.0 of the Settlement Agreement,
against the White Mountain Apache Tribe and its members and the United States on
their behalf, the U.S. Forest Service, and Phelps Dodge as that entity is defined in the
Settlement Agreement. All parties referred to in this Subparagraph 6 and
Subparagraph 18.3(f) of the Settlement Agreement are hereby referred to as “the
non-setthng entities”.

N objections in the Gila River Adjudication or other court of
competent jurisdiction contesting all water uses and claims for water rights of the
non-settling entities;

(8) objections in the Gila Adjudication or other court of

competent jurisdiction contesting the applicability of Arizona law to the Reservation




and to the water rights of the Tribe and the United States acting on behalf of the
Tribe.

{© Nothing in this Waiver and Release of Claims shall be construed as a
waiver ot release of claims to water or injuries to water rights of the Tribe, its members, ot
the United States in the Gila River Adjudication or other court of competent jurisdiction for
existing off-Reservation San Carlos Apache Allotments of land.

(d) Except as provided in Subparagraphs (b) and (c) hereof, the United
States shall not assert any claim against the State of Arizona or any agency or political
subdivision thereof, or any other person, corporation or municipal corporation, atising
under the laws of the United States, the State of Arizona, or otherwise, in its own right or on
behalf of the Tribe or its members based upon (1) water nghts or injuries to water rights
(including water rights in Groundwater, Surface Water or Effluent) of the Tribe or its
members; or (2) water tights or injuries to water rights (including water rights in
Groundwater, Surface Water or Effluent) held by the United States on behalf of the Tribe or

its members.

DATED THIS | !k DAY OM, 1999.

THE UNITED STATES OF AMERICA

e T

Secretan, of Interior

e SAN CARLOS APACHE TRIBE
M %zm e
y Lui,ua 17 @(/By y s L

Secretarv{ /

e ' T f"(:kwthﬂ A "f&“/

Its: Aot L A bood
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

IN RE THE GENERAL ADJUDICATION | No. W-1 (Salt)

OF ALL RIGHTS TO USE WATER IN No. W-2 (Verde)

THE GIILA RIVER SYSTEM AND No. W-3 (Upper Gila)

SOURCE. No. W-4 (San Pedro)
CONTESTED CASE NO.

STIPULATION AND REQUEST
FOR ENTRY OF JUDGMENT
AND DECREE

THIS STIPULATION, dated as of March 30, 1999, is entered into among the United |
States of America; the State of Arizona; the San Carlos Apache Tribe (hereinafter referred to as the
“Tribe™); Salt River Project Agricultural Improvement and Power District; the Salt River Vaﬂlcyi
Water Users’ Association; the Roosevelt Water Conservation District; the Buckeye Irrigation !
Company; the Buckeye Water Conservation and Drainage District; and the City of Tempe. |
WHEREAS, {
1. Certzin water rights claimed by the Tribe and the United States acting on |
behalf of the Tribe are to be permanently settled by agreement between the parties to this Stipulation.
The terms of the Settlement Agreement between the parties (hereinafter referred to as the “Settlement |

Agreement”) were ratified and approved by Congress in the San Carlos Apache Tribe Water Rights

Settlement Act of 1992, P.L. 102-575, as amended (hereinafter referred to as “the Act™). A copy of :

the Settlement Agreement is attached hereto as Attachment 1 and by this reference incorporated -
herein.
2. Some of the water supplies that are the subject of the Settlement Agreement

between the parties are subject to the jurisdiction of this Court.
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3. The parties to this Stipuation have submitted the Settlement Agreement to this
court for its approval pursuant to Section 3711 of the Act and the Arizona Supreme Court’s Special
Procedural Order Providing for the Approval of Federal Water Rights Settlements, Including Those
of Indian Tribes, Dated May 16, 1991. |

NOW THEREFORE,

4. The parties to this Stipulation request that upon this court’s approval of the
Stipulation and Settlement Agreement, and that, after completion of the conditions set forth in
Sections 3711(a), (b) and (c) of the Act, this court enter the attached Judgment and Decree of the
Tribe and of the United States acting on behalf of the Tribe decreeing the rights to the water supplies

within its jurisdiction as provided by the terms of the Settlement Agreement.

RESPECTFULLY SUBMITTED this 30" day of March, 1999.
THE UNITED STATES OF AMERICA
By: {

THE ARIZONA GAME AND FISH COMMISSION
THE ARIZONA STATE LAND DEPARTMENT
(State of Arizona Claimants)

By: ol

SAN CARLOS APACHE TRIBE

[
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SALT RIVER VALLEY WATER
USERS' ASSOCIATION

By: QJ\/‘N% L‘)ﬂ”e"“' gl\

SAL PROJECT
AGRICULTURAL IMPROVEMENT
AND POWER DISTRICT

By: %%(/JA@M \%‘\

BUCKEYE IRRIGATION COMPANY

Vitnnt

BUCKEYE R CONSERVATION
AND DRAINAGE DISTRICT

=

CITY OF TEMPE
Bd ( m MM
| 1P,
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ROOSEVELT WATER

CONSERVATION DISTRICT




[—

Vo TR - S T AU S S JCR

YT Y TR Y S 1 R N R N N X S N B T L T e T T S = B -
N T~ -~ I T N S L T T

IN RE THE GENERAL ADJUDICATION No. W-1 (Salt)
OF ALL RIGHTS TO USE WATER IN No. W-2 (Verde)
THE GILA RIVER SYSTEM AND No. W-3 (Upper Gila)
|  SOURCE. No. W-4 (San Pedro)
CONTESTED CASE NO.
JUDGMENT AND DECREE
1. The Court has approved the Settlement Agreement dated March 30, 1999, permanently

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

resolving certain water rights claims of the San Carlos Apache Tribe (hereinafter referred to as the
“Tribe”) and of the United States acting on behalf of the Tribe that are subject to the Court’s
jurisdiction in this case, a copy of which Settlement Agreement is attached as Attachment 1 to the
Stipulation and Request for Entry of Judgment and Decree.

2. The conditions to the enforceability of the Settlement Agreement, set forth in
Paragraph 22.4 of the Settlement Agreement, have been satisfied.

3. The United States Secretary of the Interior has published in the Federal Register a
notice of completion of all actions necessary to make the settlement effective, as required by Section
3711(a) of the San Carlos Apache Tribe Water Rights Settlement Act of 1992, Public Law 102-275,

as amended.

i
NOW THEREFORE, it is hereby adjudged and decreed as follows:

4, The capitalized terms used in this Judgment and Decree shall be defined as stated in |

the Settlement Agreement.

5. Pursuant to the terms of Subparagraph 5.1 of the Settlement Agreement and subject to |

i 1
the qualifications set forth in Paragraph 17 hereof, the Tribe and the United States acting on behalf of -

the Tribe shall have the permanent right to the on-Reservation diversion and use of a total of 7,300

acre-feet of Surface Water annually from the Black River, and/or from the Salt River below its
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confluence with the Black River. The priority date associated with the right of the Tribe and the
United States acting on behalf of the Tribe to Salt or Black River water shall be November 9, 1871;
i provided, however, that the Tribe or the United States acting on behalf of the Tribe rcservés the right
to assert in the Gila River Adjudication or other court of competent jurisdiction an earlier priority date
against the non-settling entities listed in Subparagraph 18.3(f) of the Settlement Agreement.

6. The Tribe, and the United States acting on behalf of the Tribe, have asserted claims in
the Gila River Adjudication to water from the Upper Salt River watershed. These claims contemplate
construction of reservoirs along the Main Stem of the Upper Salt and Black Rivers. Except for any
diversion structures as may be needed to enable the Tribe or the United States acting on behalf of the
Tnbe to Divert the water descnbed in Paragraph 5 hereof, the Settlement Agreement does not
authorize the construction of such reservoirs. Prior to construction of any such Main Stem reservoirs,
the Tribe and the Secretary shall execute a separate agreement with the Salt River Valley Water
Users’ Association and/or the Salt River Project Agricultural Improvement and Power District
regarding the operation of any such new reservoirs; provided, however, that the evaporation losses

associated with the storage of water by the Tribe or the United States acting on behalf of the Tribe in

|| such reservoirs shalt be considered Diversions for purposes of the Settlement Agreement, and such

losses shall be deducted from the amount that the Tribe and the United States acting on its behalf are
entitied to Divert from the Sait and Black Rivers under Paragraph 5 hereof.

7. Pursuant to the terms of Paragraph 4.2.1 of the Settlement Agreement and subject 10
the qualifications set forth in Paragraph 17 hereof, the Tribe and the United States acting on behalf of
the Tribe, shall have the permanent right to the on-Reservation Diversion and use of all the Surface
Water in all Tributaries within the Reservation to the Main Stem of the San Pedro River, the Black

it River and the Salt River below its confluence with the Black Rivcr, including the right to fully

regulate and store such water on the Tributaries; provided, however, that once water from the

Tributaries has flowed into the Main Stem of the San Pedro, Salt and/or Black Rivers, such water

shall be, for the purposes of the Settlement Agreement, water from the Main Stem of those rivers, and

51 the right of the Tribe and the United States acting on behalf of the Tribe to water from the Main Stem
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of those rivers shall be limited to the amounts set forth in Subparagraphs 5.1 and 7.0 of the Settlement
Agreement. .

8. Pursuant to the terms of Subparagraph 4.2.2 of the Settlement Agreement and subject
to the qualifications set forth in Paragraph 17 hereof, the Parties to the Settlement Agreement agree

that the Tribe and the United States acting on behalf of the Tribe shall have the permanent right to the

f on-Reservation Diversion and use of all the Surface Water in all Tributaries within the Reservation to

the Main Stem of the Gila River, including the right to fully regulate and store such water on the
Tributaries; provided, however, that once water from the Tributaries has flowed into the Main Stem

of the Gila River, such water shall be, for the purposes of the Settlement Agreement, water from the

k Main Stem.

9. Nothing in Paragraphs 6, 7 and 8 hereof shall be construed as permitting the Tribe or
the United States acting on behalf of the Tribe to store water from tributaries to the Gila, Salt, Black
and San Pedro Rivers in reservoirs located on the Main Stem of those rivers.

10.  Subject to the terms of Paragraph 4.3 of the Settlement Agreement, the Groundwater
Management Plan referred to in Section 3710(d) of the San Carlos Apache Tribe Water Rights
Settlement Act and Paragraph 17 hereof, the Tribe shall have the permanent right to the on-
Reservation Diversion and use of all Groundwater beneath the Reservation.

11. Pursuant to Subparagraph 4.4 of the Settlement Agreement and subject to the
qualifications set forth in Paragraph 17 hereof, the Tribe and the United States acting on behalf of the
Tribe shall have the permanent right to Effluent developed on the Reservation, which may be stored
and used on the Reservation for such purposes as the Tribe or the United States acting on behalf of
the Tribe may determine. Effluent developed on the Reservation shall not be included in the water
rights of the Tribe or the United States acting on behalf of the Tribe set forth in Paragraph 4.0 of the
Settlement Agreement. No storage or use of such Effluent by the Tribe or the United Statés acting on
behalf of the Tribe shall diminish the water rights of the Tribe or the United States acting on behalf of
the Tribe, and such Effluent may not be deducted as a set off against the rights described in the

Settlement Agreement.
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12. Subject to the qualifications set forth in Paragraphs 13 and 17 hereof, neither the Tribe
nor the United States acting on behalf of the Tribe shall have any right to Divert Surface Water from
the Main Stem of the San Pedro River or its off-Reservation Tributaries.

13.  Nothing in the Settlement Agreement shall affect the water rights or claims related to
the San Carlos Apache Allotments outside the exterior boundaries of the Reservation.

14.  The water rights of the Tribe and the Uﬁited States acting on behalf of the Tribe that
are the subject of the Settlement Agreement may be used for any beneficial purpose on the
Reservation.

15.  Except as authorized by Paragraphs 11.0 and 12.0 of the Settlement Agreement, none
of the water that is the subject of the Settiement Agreement may be sold, leased, transferred or in any
way used off the Reservation.

16.  Except as specifically provided in this Judgment and Decree and in Subparagraphs
421,422,43,4.4,45,52, and 8.0 of the Settlement Agreement, neither the Tribe nor the United
States acting on behalf of the Tribe shall have any right to store the water that is the subject of the
Settlement Agreement.

17. Subparagraphs 4.2.1, 4.2.3, 4.3, 4.4, 4.5, 5.1, 5.2 and 7.0 of the Settlement Agreement,
which define the rights of the Tribe and the United States on behalf of the Tribe to Surface Water
from the San Pedro River, the Black River, the Salt River below its confluence with the Black River
and Tnbutaries to these rivers, to Groundwater beneath the Reservation, and to Effluent shall be
binding on all parties to the Gila River Adjudication other than the non-settling entities specifically
excepted by Subparagraph 18.3(f) of the Settlement Agreement. Subparagraph 4.2.2 of the
Settlement Agreement, which defines the rights of the Tribe and the United States on behalf of the |
Tribe to Surface Water from Tributaries to the Gila River, shall be binding on all Parties to the
Settlement Agreement, but shall not be binding on any other parties to the Gila River Adjudication. |

| 18. Neither this Judgment and Decree nor the Settlement Agreement shall limit, interiere
with or affect in any way, any right the United States or the Tribe may have under the Globe Equity

Decree,
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19. The Tﬁbe, and the United States acting on its behalf, reserve the right to assert, as
specified in Subparagraphs 18.3(f), (g) and (h) of the Settlemcnt Agreement, in the Gila River
Adjudication or other court of competent jurisdiction: (1) claims against certain non-settling entities
for the water supplies described in Paragraphs 4.0 and 5.0 of the Settlement Agreement, and to the
Gila River and its tributaries, other than the San Pedro River and its off-Reservation tributaries,
upstream of Gila Crossing; (2) objections contesting all water uses and/or claims for water rights by
the non-settling entities; and (3) objections contesting the applicability of Arizona law to the
Reservation and to the water rights of the Tribe and the United States acting on behalf of the Tribe.

20.  In exchange for the benefits realized under the Settlement Agreement and as
authorized by the Act, the Parties have executed Waivers and Releases of Claims for water rights and
injuries to water rights, which are attached as Exhibits 1 and 2 hereto which are by this reference
incorporated herein.

21, Nothing in the Settlement Agreement, the Act or this Judgment and Decree shall be
deemed to recognize or establish any right of a member of the Tribe to water on the Reservation.

22, Nothing in this Judgment and Decree or the Settlement Agreement shall be construed
to quantify or otherwise affect the water rights or entitlements to water of any Arizona Indian tribe,
band or community, or the United States on their behalf, other than the San Carlos Apache Tribe and
the United States acting on its behalf.

23.  Nothing in this Judgment and Decree or the Settlement Agreement shall affect the
right of any Party, other than the Tribe and the United States acting on behalf of the Tribe, to assert
any priority date or quantity of water for water rights claimed by such party in the Gila River
Adjudication or other court of competent jurisdiction.

24.  This Court retains jurisdiction over this matter for enforcement of this Judgment and |
Decree and the Settlement Agreement, including the entry of injunctions, restraining orders or other
remedies under law or equity; provided, however, nothing in this Judgment and Decree or the
Settlement Agreement shall waive the right of the United States, the Tribe or the United States acting

on behalf of the Tribe to object to the jurisdiction of the courts of the State of Arizona to adjudicate
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any disputes arising under this Agreement.

DATED this ___ day of

, 1999.

Judge of the Supedor Court

10
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SPARKS, TEHAN & RYLEY, P.C.
7503 First Street
Scottsdale, Arizona 852514573
(602) 949-1339
.- - (602) 949-7587 FAX

Joe P. Sparks, State Bar 1.D. No. 002383
Kevin T. Tehan, State Bar I.D. No.005175
John H. Ryley, State Bar I.D. No. 002095

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
PHOENIX DIVISION

SAN CARLOS APACHE TRIBE OF
ARIZONA,

Cause No. CIV 79-186 PHX-PGR

Plaintiff, NOTICE OF DISMISSAL OF CERTAIN

)
)
)

) CLAIMS TO WATER
vs. )
)
STATE OF ARIZONA, et al., )
)
)

Defendants.

The San Carlos Apache Tribe (herein “the Apache Tribe”), Plaintiff, pursuant to Rule
41(a) of the Federal Rules of Civil Procedure, gives Notice of Dismissal with prejudice of all claims
against THE STATE OF ARIZONA, THE STATE LAND DEPARTMENT OF THE STATE OF
ARIZONA; and JOHN M. LITTLE and SALT RIVER VALLEY WATER USERS’
ASSOCIATION, Defendants in this action, as to surface water to the Black River and the Salt River
below its confluence with the Black River, as specified in that Settlement Agreement dated March
30, 1999, between and among the Tribe, the United States, the Salt River Valley Water Users’
Association, the Salt River Project Agricultural Improvement and Power District aﬁd other parties

pursuant to the San Carlos Apache Tribe Water Rights Settlement Act of 1992 PL-102-575, as
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amended, hereafter referred to as the “Settlement Agreement,” which is attached and made a part
of this Notice.

RESPECTFULLY SUBMITTED this ___ day of December, 1999.
SPARKS, TEHAN & RYLEY, P.C.

By

vin T. Tehani
7503 First Street
Scottsdale, AZ 852514573
Attorneys for San Carlos Apache Tribe

%F. Sparks(/

COPIES of the foregoing delivered
by fax and mail this ___ day of
December, 1999, to:

Mary Mangotich Grier

Steve Were

Assistant Attorneys General

Natural Resources Section

Office of the Attorney General (Arizona)
1275 W. Washington Street

Phoenix, AZ 85007-2997

John B. Weldon, Jr.

M. Byron Lewis

Salmon, Lewis & Weldon, P.L.C.
4444 N. 32nd Street, Suite 200
Phoenix, AZ 85018

Michael Pearce

Arizona Dept. of Water Resources
Litigation Support Section
Adjudications Division

500 N. Third Street

Phoenix, AZ 85004

IANCLIENTSMNDIANASCAT\79-1B6\NOTDISS. PLD
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____FILED ODGED
RECEIVED COPY
NOV 2 271999
SPARKS, TEHAN & RYLEY, P.C.
7503 First Street CLERK U S DISTRICT SOURT
Scottsdale, Arizona 85251-4573 DISTRICT OF ARIZONA
(602) 949-1339 BY. £ DEPUTY

.- (602) 949-7587 FAX

Joe P. Sparks, State Bar I.D. No. 002383
Kevin T. Tehan, State Bar I.D. No.005175
John H. Ryley, State Bar 1.D. No. 002095

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

PHOENIX DIVISION

SAN CARLOS APACHE TRIBEQF ) Cause No. CIV 79-186 PHX-PGR
ARIZONA, )

) MOTION TO LIFT STAY TO FILE

Plaintiff, ) NOTICE OF DISMISSAL OF CERTAIN

) CLAIMS TO WATER
V. g
STATE OF ARIZONA, et al., )

)

Defendants. )

The San Carlos Apache Tribe (herein “the Apache Tribe”), Plaintiff, moves for an order
lifting the stay in these proceedings entered by order of the Ninth Circuit Court of Appeals on
December 9, 1983 on the grounds that Plaintiff has partially settled its claims and wishes to dismiss
that portion of the complaint comprising those claims as well as claims for declaratory and/or
injunctive relief premised upon those claims. A copy of the proposed Notice of Dismissal as to

Certain Claims pursuant to Rule 41(a) of the Federal Rules of Civil Procedure is attached.

RESPECTFULLY SUBMITTED this @'zﬁﬁr of November, 1999.
SPARKS, TEHAN & RYLEY, P.C.

ALRE!
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MEMORANDUM OF POINTS AND AUTHORITIES
" The San Carlos Apache Tribe’s Claims in this case have been pending in Federal Court
since 1979. Pursuant to the Order of the United States Court of Appeals for the Ninth Circuit dated
December 9, 1983, this Court has stayed this proceeding, except for the filing of the next status
report. See Minute Order dated February 8, 1999.

This Motion is filed to lift the stay to allow the San Carlos Apache Tribe to file a Notice
of Dismissal of Certain Water Claims,

Congress enacted the San Carlos Apache Tribe Water Rights Settlement Act of 1992,
Public Law 102-575, 106 Stat.4740, as amended, on October 30, 1992. (“Act”).

The Act authorizes the settlement of certain claims to water by the San Carlos Apache
Tribe, and the United States acting on behalf of the Tribe, pursuant to an Agreement which may be
entered into by certain entities.,

On March 30, 1999, that Agreement, together with a Stipulation and proposed form of
Judgment, was filed with the Superior Court for the State of Arizona (“Superior Court™) in the
General Stream Adjudication Of All Rights To Use Water In The Gila River System And Source,
W-1 (Sait) W-2 (Verde) W-3 (Upper Gila) W-4 (San Pedro), Consolidated, on March 30, 1999,
pursuant to the Special Procedural Order Providing for the Approval of Federal Water Rights
Settlement, Inqluding Those of Indian Tribes entered by the Supreme Court of the State of Arizona
on May 16, 1991. (Contested Case No. W1-204).

Upon approval by the Superior Court, of the Agreement and Stipulation by the entry of
the Judgment attached to the Agreement, the Notice of Dismissal (Exhibit “E”) will be filed with
this Court dismissing certain claims against certain Defendants before this Court. The hearing on
any objection to the Final Report on the Settlement by the Special Master will be held at 9:30 A.M.
MST, Wednesday, December 8, 1999. The Superior Court is expected to rule sh(;rtly thereafter.
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The statutory deadline is December 31,1999 to complete the requirements under the Act
set forth in Section 3711 of the Act.

The Secretary of Interior must publish a statement of findings in the Federal register that
the requirements of §3711 have been met by December 31, 1999, December 31, 1999 is a federal
holiday, therefore fhe statement in the Federal Register must be published “prior” to December 31,
1999. Section 3711(a)(6) of the Act, includes this Court’s approval of Exhibit “E” of the
Agreement. (106 Stat. 4751, 4752).

The parties to the case before this Court have stipulated in State Contested Case No. W1-
204 that Exhibit “E” can be filed with this Court. Exhibit “E” attached consists of two (2)
documents:

1. This Motion to Lift Stay to File Notice of Dismissal of Certain Claims to Water.
(“Motion to Lift Stay™) which will be labeled as Exhibit E-1 to the Agreement.

2. Notice of Dismissal of Certain Claims to Water (“Notice of Dismissal™) which will

be labeled E-2 to the Agreement,

The Motion to Lift Stay in this case (Cause No. CIV 79-186 PHX-PGR) is necessary to
permit the San Carlos Apache Tribe to file the Notice of Dismissal.

The San Carlos Apache Tribe therefore respectfully requests this Court to grant the Motion
to Lift Stay for the limited purpose of filing the Notice of Dismissal.

RESPECTFULLY SUBMITTED this Mﬁay of November, 1999.

SPARKS, TEHAN & RYLEY, P.C.

John H. Ryley
7503 First Street
Scottsdale, Arizona 85251
Attorneys for the Plaintiff,
San Carlos Apache Tribe
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NOV 2 31999
SPARKS, TEHAN & RYLEY, P.C. CLERK U S DISTRICT COURT
7503 First Street DISTRICT OF ARIZONAUTY
Scottsdale, Arizona 85251-4573 | BY B BEPWTY

s (602) 949-1339
(602) 949-7587 FAX

Joe P. Sparks, State Bar I1.D. No. 002383
Kevin T. Tehan, State Bar I.D. No.005175
John H. Ryley, State Bar I.D. No. 002095

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
PHOENIX DIVISION

SAN CARLOS APACHE TRIBE OF
ARIZONA,

Cause No. CIV 79-186 PHX-PGR

NOTICE OF ERRATA RE: MOTION
TO LIFT STAY TO FILE NOTICE OF
DISMISSAL OF CERTAIN CLAIMS TO
WATER

Plaintiff,
Vs,

STATE OF ARIZONA, et al.,

S vt Y St o S S gt e’ gl

Defendants.

The San Carlos Apache Tribe of Arizona, Plaintiff, filed their Motion to Lift Stay to File
Notice of Dismissal of Certain Claims to Water (“Motion to Lift Stay”) on November 22, 1999.
A Draft Notice of Dismissal of Certain Claims to Water is attached as Exhibit “E” to the Motion
to Lift Stay. The following language was inadvertently omitted from the Draft Notice of Dismissal
of Certain Claims to Water:

“...aﬁd the Salt River below its confluence with the Black
River...”

The corrected Draft Notice of Dismissal of Certain Claims to Water is attached as Exhibit

“E” and the language has been added to page 1, lines 22 and 23.

-
L

0




10
11
12
13
14
15
16
17
13
19
20
21
22
23
24
25

26

RESPECTFULLY SUBMITTED this.»;_@fa{i of November, 1999.
SPARKS, TEHAN & RYLEY, P.C.

COPIES of the foregoing delivered
by fax and mail thi day of
November, 1999, fo:

Mary Mangotich Grier

Steve Were

Assistant Attorneys General

Natural Resources Section

Office of the Attorney General (Arizona)
1275 W, Washington Street

Phoenix, AZ 85007-2997

John B. Weldon, Jr.

M. Byron Lewis

Salmon, Lewis & Weldon, P.L.C.
4444 N. 32nd Street, Suite 200
Phoenix, AZ 85018

Michael Pearce

Arizona Dept. of Water Resources
Litigation Support Section
Adjudications Division

500 N. Third Street

Phoenix, AZ 85004

7503 First Street
Scottsdale, Arizona 85251
Attorneys for the Plaintiff,
San Carlos Apache Tribe
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UNITED STATEY BISTRIGT COYRT
Tr DEC - ¢ 1999

FOR INA
CLERK U S DISTRICT COURT

DISFRICT OF ARIZONA
BY DEPUTY
A

Cause No. CIV 79-186 PHX-PGR

ORDER GRANTING MOTION TO LIFT
STAY TO FILE NOTICE OF DISMISSAL
OF CERTAIN CLAIMS TO WATER

—

SAN CARLOS APACHE TRIBE
OF ARIZONA,

Plaintiff,
vs.

STATE OF ARIZONA, et al.,

O 00 ~1I N W b W N

Defendants.

P e et
o= @

The San Carlos Apache Tribe (herein “the Apache Tribe™), Plaintiff, having moved to lift the

ot
(WS

stay in these proceedings for the limited purpose of filing a Notice of Dismissal of Certain Claims

it
I

To Water in order to effectuate a portion of the San Carlos Apache Water Rights Settlement Act of

f—
w

1992, Public Law 102-575, (106 Stat. 4740), as amended, including §3711(a)(6), and good cause
appearing for such motion, IT IS ORDERED THAT:

- e
~1 O

The stay in these proceedings is lifted for the limited purpose of permitting the San Carlos

—
co

Apache Tribe to file a Notice of Dismissal of Certain Water Claims.

Signed this G772 day of Noverber 1999.

United States District Court Judge'
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eftest and certity on__J ‘—/7
the foregoing document is & A, Wue
of the original on Sle In my ofios and In my ous-

X, U.3, DISTRICT COURT
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EXHIBIT 20.2.2

SRRD LANDS
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Land Classifications Subject to RWCD Credit
of 5.6% of Water Diverted at Granite Reef Dan

SSIFICATION
Association Regular Member Land
Special District Land - Tempe
Special District Land - Mormon Flat
Special District Land - Utah
New State Irrigation and Drainage District
Maricopa Garden Farms
Pump Contract Land (surface water only)

SUBTOTAL ASSOCIATIONS LANDS

Townsite Lands

Tempe Non-Member

Normal Flow Only Land Within SRRD

State of Arizona Tree Rows

SRPMIC Land in Sections 34, 35, & 36 T2N RSE

TOTAL

ACRES
200,074.50
22,494.65
9,707.30
2,091.65
2,327.70
1,258.10
15.10

238,170.00

9,615.30
458.35
79.10
35.50

1,125.00

249,483.25




EXHIBIT 20.5.1
ARIZONA GAME AND FISH

COMMISSION RIGHTS
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- EXHIBIT 22.5

WATER COMMISSIONER'S REPORT

OF JUNE 3, 1977
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IN THE SUPERIOR COUAT OF THE STATC OF AXTIONA

IN AND FOR THE COUNTY OF MARICOPA

PATRICKX T. HURLZY,
NQ., C-41564
Plaineiff,
UNITED STATES OF AMERICA, WATER COMMISSIONCR'S REPORT’
lntervenor,
vs.
CHARLES F. ABBOTT: et al.,

Cefendan=s.

et i S i et N T et Nl W A W

The undersigrned, A. L. Msnette, heresolore having
been selected and desigrased as the FWater Cox=uissioner o
execuee and carry out the provisicns of the Cecrzee herein
and report to the Coure with refesenca thereto, respectfully
sﬁbmits the following Repore for the Court's infeormation:

I

The Stilt River Valley Water Users' Asscciazion
:heraizﬁi:ar refcrred 0 as the “"issociasion®), By contraz:y
ith the Unizad States GCovernmens of Jure 25, 1934, and
Septerxkar 6, 1917, cperazes the Sals River Federal Reclazaiiss
Proiccet (hezeinafiesr referzed 20 as the "Sale Pivers ?téje::‘:.

and delivers watazr pursuant to and in accordance wisth the

- Decroe of the Couz: hereinioce enazed herein and coczonly

referred %0 as the “Ken: Jccres”. The Association has, as
provided fcr in zuch dacres, rezorted to, or mada its recosds
available %0, the Water Cormnissioner as Eo the operation andA
maintenaace of the Salt River ?réjec: and the distribucion

of water adminissered by the Association under the aushority

of the Water Cornnissioner and the YXent Decrae.




4
T

[
?

IO
vhe Association nas herctofore reported to the

Water Commigsionet that 1t has entered into contracts wvith

the City of Phoenix, the City of Nesa, the City of Scottsdale,

the City of Tempe. the City of Glendale, the City of Peoria,

the City of Chandler and the Tewn of Gilberz, all of which .

are municipalities lying within the Salt River Reservoir

Districet, the service area of the Association: in view of

the expanded urban development within the Reservoir Districe
fpofees Shmi ceNEibt

of the Salz River Project land area, the Salt River Project

s s

new provides a maior partion of the total comestiz, commercial

S — T s dmm—— S b A me— . *

and industrial vater supply nesded by the munisipal populazisn

of the above Cities; this water supply and delivery is made
passible by virive of contraz:is hetween the Cities and the

e ————

Association, each of which has been approved by the Secretary
Jasecean

of the Iasarisr ¢f the Unized S:ates, whereby the Cities
pay tha Assczlation the annual assessnent oved by each land-
;une: on lands thas Save Secome vrbanized 2ad afe no longer
utilized for agriculsural ;urposes:';he water to which these
lands ars eazitled, including normal flew, stored and develcpad,
sugface and underground water is delivered by the Association
to the Cities' water filtration plants for use on regular
member and townsite lands within the Reserveir Discrice,
primarily for muaicipal and industrial purzoses; the Cities
are contrac:ing saszies with the Assceiation {or prosose
to become contzracting parties with the Associatien) in order
that each muaicipalicy contracsing with tﬁe Asscciation may
make available to the ovrers or occupants of Association~
merber lands wvater available for bcéeticiaf use in connection
with such land;, all as will be furcher describ;d hecein.
. 111
The use of vater by members of the Associaticn in

connection with their respective pazcels of regular memher

-2~
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landz and zownsite lands has chaneed as valley lands have

becn urbaaized, a3 the opulazion of che arca has incrcased
and as mynicipal water sources have changed: as agricultural
uses of member lands have chanqed to uses for residential,
commercial, industrial and municipal uses, in like manner
the water uses appurtenant to such lands have accordingly
changed: the water distribution facilities of the Association
were originally developed for the purpose of delivering
irrigation water to the high point of each quarzer section:
without filtrasion and further =reatdeat, the watar deliverzed
by the Asscciation is not adagtable Ioar urban and muaicigal
uses other tRan urbaa and aunicipal irzigation uses; as
the same tine, the owners and occusancts of these memler lands
reguire a wa:e} supoly for che beneficial uses for vhich
the lends have been and are now being adapted and used.
v

The regular menmber l:ads lying within the Reservoir
pistric: are beconming urbanized and reliabla forecasss .
indiczze thas thig urbanizasien will continve: ‘te water
which has been macde subiect 20 i witer delive:y contraces
.be:ueen s~e Association and the Cizias, and whiceh will, in

the fusure, prograssively be dalivered by the Cities for

domestic, conmerzial and induscrial uses, has beea and

will coatinue to be PU% o beneficial usa; the uses now
being made and which will he »ade of the water in the future
will not lawfully intazfere with any other existing vater

righes; the Water Cormissioner heredy reports tha changes in

- —— .

e of w from agricultur o _2unicipal aa adaserial
use of water a9 yral_to.=unicipal aad laqusrrial,

and’ the city domestic uses for certain lands within the
confines of the Salt River Reseurvoir Districe, as shown on

the attached Exhibit "A°,
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!,
in the degree entered herein it i3 provided that the Water

Commissioner shall supervise the proper * * * distribution of

the water to be diverted by the canals under the said decree * » »

in accordance with the rights of the persons entitled thereto as

"found by the decision and decree herein,

In the decree it is further provided in part as follows:

“Cowmissiorer shall = + « apply to the judge of the

court for such further or specific directions 3% 10

his powers and duties whenever such directions shall

be necestary or orooer for the effective carrying

out of tFe srovisions of the decree herein,"

Your Commissionrner respec:fully requests thar the court
give specific directions 2s to his duties in respect to the
proper distribution of water to the lands affected by the afore-
said ccntractg and specifically described in the tables attached
hereto, in view of the changes in delivery and use under said
contracts,

V1

The ater Commissionsr respectfuily recquests the court
to give notice of the filing of this r?bort to Fepresenia:ives
of all intercsted parties, viz, City of Phoenix, City of Mesa,
City of Scottsdale, City of Terpe, City of Glendale, City of
Peoria, City of Chandler, Town of Gilbert, the United States
and the Salt River Valley Water Users' Association, The Water
éommis;ioner respectfully requests that the court fix 3 time
within which the interested parties may (ile objections or other
response to the report and that a time and place be fixed by the
court for considering the report and all dbjections‘or other re-
sponses thereto ard that appropriate notice be ordered to all in-
terested parties of the time within which responses may be filed
to this report and of the time and place fixed by the court for
considering the report and any objections and responses theretp,

Respectfully svomicted this _agﬁ{day of d{.""/—’. 1977.

. Z
/7677(&: L!,{:Z;_r

A, L. JonetLe
-t Water Commissioner




EXHIBIT 22.11
STATEMENT OF POLICIES AND PRINCIPLES
REGARDING THE USE OF CAP FACILITIES

TO FACILITATE INDIAN WATER RIGHTS

SETTLEMENTS
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ADOPTED BY THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT
BOARD OF DIRECTORS - March 3, 1988

STATEMENT OF POLICIES AND PRINCIPLES REGARDING
THE USE OF CAP FACILITIES TO FACILITATE
INDIAN WATER RIGHTS SETTLEMENTS

" Policy

The Board of Directors of the Central Arizona Water
Conservation District recognizes that unresolved Indian water rights
claims are a constraint on orderly and efficient water management.
The Board recognizes that a broad public benefit is a potential
result of resolution of these claims, and. wishes to lend the
resources of the District to efforts to realize those benefits while
protecting the ability of the CAP to accomplish its primary purpose
of delivering CAP water to CAP customers. Accordingly, we support
and direct the use of CAP facilities to facilitate Indian water
rights settlements which we find to be consistent with our basic
responsibilities. As a general condition, we find that such

settlements should be implemented and given priority over non-Project

~uses of CAP facilities, subject to the following principles:

Principles:

1. Water Supply

a) There should be no adverse impact on water
supplies otherwise available for CAP.

b) There should be no adverse impact on CAP users .
that are not parties to the settlement.

c) Supplemental water supplies delivered_through CAP
facilities should share losses pro rata with all
other water supplies del.vered through such

facilities.
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2.

5.

System Capacijty

There should be no reduction in the delivery
capacity otherwise available to existing CAP
subcontractors (i.e., there should be no change
required in the anticipated water delivery
schedules of those that are not parties to the

settlement).

Navaioc Power

a) There must be no reduction in Navajo Surplus
available for long term marketing under the Navajo
Marketing Plan.

b) The settlement should not interfere with the
District's receiving optimum value from the sale
of short term Navajo Surplus.

c) At no time may the power costs to settlement
participants be less than those paid by CAP water
users generally.

O&M Costs
The settlement should provide for the recovery of
an appropriate charge to foset fixed O&M costs
associated with the delivery of settlement water
supplies. .

Repayment

Water delivered through Project facilities to
facilitate Indian settlements (such as replacement
water and water leased by Indians to non-Indians)

should be treated as if it were Jroject water




delivered to Indian entities for purposes of
determining CAWCD's repayment obligation.
Subject to the foregoing principles, each proposed settlement should

be considered on its own merits. The Board's approval of any

‘particular settlement shall not be regarded as establishing any

precedent for any other settlement.
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Amendment No. 1

to San Carlos Apache Tribe Water Rights
Settlement Agreement Dated March 30, 1999




AMENDMENT NO. 1TO

SAN CARLOS APACHE TRIBE WATER RIGHTS SETTLEMENT
MENT D D 1999

DATED DECEMBER 16, 1999

This Amendment, Number One to the San Carlos Apache Tribe Water Rights Settlement
Agreement dated March 30, 1999 is entered into among the United States of America; the State
of Arizona; the San Carlos Apache Tribe; the Salt River Project Agricultural Improvement and
Power District; the Salt River Valley Water Users’ Association; the Roosevelt Water
Conservation District; the Buckeye Irrigation Company; the Buckeye Water Conservation and
Drainage District; the Arizona Cities of Chandler, Glendale, Mesa, Scottsdale and Tempe, and
the Town of Gilbert, and the Central Arizona Water Conservation District.

1.0 Paragraph 3.0 of the San Carlos Apache Tribe Water Rights Settlement
Agreement is amended by adding the following:

“B Central Arizona Project Water Lease (Scottsdale)

2.0 Exhibits 11.1 and 11.3 to the San Carlos Apache Tribe Water Rights Settlement
Agreement are deleted and are superseded by and replaced with Exhibits 11.1 and 11.3 to this
Amendment No. 1, which are attached hereto and incorporated herein by this reference.

3.0  Subparagraph 11.3 of the San Carlos Apache Tribe Water Rights Settlement
Agreement is amended as follows:

11.3  Except for the water supplies leased to Phelps Dodge
Corporation, the City of Scottsdale and the Town of Carefree, any
water supplies leased by the Tribe pursuant to this Paragraph 11.0
shall be used as provided in Section 3706(b)(3) of the Act and all

1




such leases shall contain provisions consistent with Exhibit 11.3
attached hereto unless otherwise agreed by the Tribe, CAWCD, the
lessee, the United States, and the Parties to this Agreement who are
CAP subcontractors.
4.0 The San Carlos Apache Tribe Water Rights Settlement Agreement is amended to
add Subparagraph 11.4, which provides as follows:
11.4  The Central Arizona Project Water Lease (Scottsdale)
between the United States, the Tribe and the City of Scottsdale is
attached hereto as Exhibit B and incorporated herein by this
reference.
5.0 Footnote 2, to Paragraph 3 of the San Carlos Apache Tribe Water Rights
Settlement Agreement is amended as follows:
“There are no Exhibits A and C to this Agreement.”

IN WITNESS WHEREOF, the parties have executed this Agreement as shown below.

THE UNITED STATES OF AMERICA

@z/‘ _# Secretary of Intefior
{

THE STATE OF ARIZONA

Byz%&;%c@
OVEernor




CENTRAL ARIZONA WATER
CONSERVATION D{STRIC:I‘

e 000

Secretary
Approved a%é 2/ T % -
to Form: Z "

Geneyﬂ] Counsel

SAN CARLOS APACHE TRIBE

Attest: (éﬁﬁz/&mﬁ / %W

Witness

Approved as
to Form:

SALT RIVER VALLEY WATER
USERS' ASSOCIATION

Attes{\?%,{}é(/d‘ ¢ % W By: ﬁ,’/é/;@gﬁ' /7 7[/4 e

ts SECRETARY Jts PRECTDENT




Anesﬂ Z%M,(/ﬁ : %Wl/

Its SRCREIoY

Approved as ¢~ / _
to Form: _ /Vz A \/,//’1 LedUese

Attest:

Secretary

Approved as
to Form:

SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT
AND POWER DISTRICT

By: ettcain /7 %%»QAA_

[ts_PRustveNT

ROOSEVELT WATER
CONSERVATION DISTRICT

- President

BUCKEYE IRRIGATION COMPANY

By: -/wj/x,é——:;/ //AA&*Q‘;\

resident

BUCKEYE WATER CONSERVATION
AND DRAINAGE DISTRICT




Attest: By: W 220 P e pher et

/ ﬁﬂ’/ ”/President
Approved

to Form:

CITY OF SCOTTSDALE

Cler

Altest: Q/M@m By: j//m\- [’QW
\Atayor / )

Approved as - 7

tO FOI’m’ "/E L~ / }‘Z{ T e I
City Attomey /
CITY OF GLENDALE
Attest: By:
Clerk Mayor
Approved as
CITY OF MESA
By: : . (E—
4 City Clerk / Mayor
Approved as ﬂ’,
to Form: M} Y ; ﬁ
[ul4tE }Z\City Attorney




Attest:

o tom O et WW%/

Clty Attorney

Attest:

zr;,, 4 ]-? 17 0‘\\?\“\\\\\\

e

Va7 EV 1S

Approved as
to Form:

City Attorney

Attest: MM@% M’
Clerk

Approved as //
to Form:

City Aztorney

CITY OF TEMPE

q
e /

v-\\

CITY OF CHANDLER

TOWN OF GILBERT

%Z—




CITY OF GLOBE

Atte&’ilil;w AT 4/6‘5‘

Clerk

Approved as
to Form: m h{%

City Attorney V7

CITY OF SAFFORD

/ -
Attest M 4 oo Froaess By Jdm W

Clerk Mayor

Approved as

. o =""".' 4 o / . 7
to Form: PN e ("\

City Attorney




EXHIBIT 11.1

to Amendment No. 1 to San Carlos Apache Tribe Water
Rights Settlement Agreement Dated March 30, 1999
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Amendment No. 3

UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY
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INDIAN WATER DELIVERY CONTRACT
BETWEEN THE UNITED STATES AND THE SAN CARLOS APACHE TRIBE




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Article

Contract No. SANCARLOSAP121180A
Amendment No. 3
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Contract No. SANCARLOSAP121180A
Amendment No. 3

UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY
CENTRAL ARIZONA PROJECT

INDIAN WATER DELIVERY CONTRACT
BETWEEN THE UNITED STATES AND THE SAN CARLOS APACHE TRIBE

1. PREAMBLE: THIS AMENDMENT NO. 3, made this _____ day of , 1999,
hereinafter called “Amendment No. 3," to Contract No. SANCARLOSAP121180A, as amended,
(Tribal CAP Water Delivery Contract) or (Contract), in pursuance generally of the Act of June 17,
1902 (32 Stat. 388), and acts amendatory thereof and supplementary thereto; the Boulder Canyon
Project Act dated December 21, 1928 (45 Stat. 1057) 43 U.S.C. § 614 et seq.; the Colorado River
Basin Project Act dated September 30, 1968, as amended, (82 Stat. 885) 43 U.S.C. § 1501 et seq.;
the San Carlos Apache Tribe Water Rights Settlement Act of 1992, as amended (San Carlos
Settlement Act); and the various authorities and responsibilities of the Secretary of the Interior,
hereinafter called “Secretary,” in relation to Indians and Indian tribes as contained in Title 25 U.S.C.
and 43 U.S.C. § 1457; between the UNITED STATES OF AMERICA, hereinafter called “United
States,” and the SAN CARLOS APACHE TRIBE, hereinafter called “Tribe,” located on the San
Carlos Apache Reservation, Arizona, both sometimes collectively called “Parties;”
WITNESSETH, THAT:

2. EXPLANATORY RECITALS:

2.1 WHEREAS, Amendment No. 1 to the Contract, executed on January 29, 1999,
obligated the Secretary to make available to the Tribe all of the water referred to in subsection (f)}(2)
of Section 2 of the Ak-Chin Indian Community Water Rights Settlement Act of October 19, 1984,
which is not required for delivery to the Ak-Chin Indian Reservation under that act, and authorized

the Tribe to lease such water pursuant to terms and conditions set forth in subsection 3711(d) of the

-1-




10
11
12
13
14
15
16
17
18
19

21
22
23
24
25

San Carlos Settlement Act;

2.2  WHEREAS subsections 3704(a), (¢) and (d) of the San Carlos Settlement Act
provide, among other things, that the Secretary shall reallocate, for the exclusive use of the Tribe,
all of the Excess Ak-Chin Water and annual entitlements to fourteen thousand six hundred sixty-five
(14,665) acre-feet of M&I Water which the Secretary previously allocated to the Phelps Dodge
Corporation, and to three thousand four hundred and eighty (3,480) acre-feet of M&I Water which
the Secretary previously allocated to the city of Globe, Arizona, in the Notice of Final Water
Allocations to Indian and Non-Indian Water Users and Related Decisions, dated March 24, 1983
(48 FR 12466 et seq.) ;

23 WHEREAS subsection 3706(b)(1) ofthe San Carlos Settlement Act requires, among
other things, the Secretary to amend the Tribal CAP Water f)elivery Contract to include therein the
obligation of the United States to deliver to the Tribe, upon the same terms and conditions set forth
in the Tribal CAP Water Delivery Contract, water from the source described in subsections 3704 (a),
(c) and (d) of the San Carlos Settlement Act; Provided, however, That pursuant to subsection
3706(b)(1) of the San Carlos Settlement Act, the cost to the United States to meet the Secretary's
obligation to design and construct new facilities to deliver water shall not exceed the cost of
construction of the delivery and distribution system for twelve thousand seven hundred (12,700)
acre-feet of CAP Water originally allocated to the Tribe;

2.4  WHEREAS, Amendment No. 2 was executed by the Parties on April 29, 1999, to
provide for the obligation of the United States to deliver to the Tribe water from the source described
in subsection 3704(c) of the San Carlos Settlement Act; and

2.5 WHEREAS, after execution of Amendment No. 2, the Parties determined that certain
technical corrections and modifications were required in the Amendment, and that it was desirable
to further amend the Tribal CAP Water Delivery Contract to provide for such corrections and
modifications,

NOW THEREFORE, in consideration of the mutual and dependent covenants herein, it is

2.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

agreed by the Parties hereto as follows:

3, PURPOSE OF AMENDMENT NO. 3: This Amendment No. 3 modifies the Tribal CAP

Water Delivery Contract to incorporate certain provisions required by the San Carlos Settlement Act
and to make certain technical corrections and modifications to Amendment No. 2.

4. REALLOCATION OF CAP WATER: The following CAP water allocations are hereby

reallocated to the Tribe:

(a) All of the water referred to in subsection (f)(2) of Section 2 of the Act of
October 19, 1984 (98 Stat. 2698) which is not required for delivery to the Ak-Chin Indian
Reservation under that Act (Ak-Chin Water) as provided in Section 3704(a) of the San Carlos
Settlement Act;

(b) All of the water referred to in subsection 3704(c) of the San Carlos Settlement Act,
which is 14,665 acre-feet of water per year from the Central Arizona Project having a CAP
municipal and industrial priority, which the Secretary previously allocated to the Phelps Dodge
Corporation in the Notice of Final Water Allocations to Indian and Non-Indian Users and Related
Decisions, dated March 24, 1983 (48 FR 12466 et seq.); and

(c) Three thousand four hundred and eighty (3,480) acre-feet of water from the Central
Arizona Project having a CAP M&I priority, which the Secretary previously allocated to the city of
Globe, Arizona, in the Notice of Final Water Allocations to Indian and Non-Indian Water Users and
Related Decisions, dated March 24, 1983 (48 FR 12466 et seq.).

5. AMENDMENT OF CONTRACT:

5.1 Amendments No. 1 and 2 to the Contract are hereby rescinded.

5.2  The following definitions are hereby added to the Contract as Subarticles 3.23
and 3.24:

3.23  “Tribe,” or “San Carlos Apache Tribe,” shall mean a tribe of
Apache Indians organized under section 16 of the Indian

Reorganization Act of June 18, 1934 (48 Stat. 987; 25 U.S.C. 476),
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and duly recognized by the Secretary.
3.24 “CAP Water” as used in this Amendment No. 3 shall mean
Project Water as defined in subarticle 3.8 of the Contract.

In each instance where the term “Contractor” is used in the Contract, it 1s hereby

replaced by the term “Tribe.”

5.4

thereof:

Subarticle 4.2 of the Contract is hereby deleted and the following substituted in lieu

4.2 Term of Contract: This Contract shall become effective upon its

execution and shall remain in effect through December 31, 2100; Provided, That this
Contract may be renewed upon written request by the Tribe upon terms and
conditions of renewal to be agreed upon not later than one year prior to the expiration

of this Contract.

5.5 Subarticle 4.3(e) of the Contract is hereby deleted and the following substituted in

lieu thereof:

(e) The Tribe shall not sell or permit the sale or other disposition of any
Project Water for use outside the Tribe’s Reservation except:

(1)  The Tribe is hereby authorized to enter into Project Water lease
agreements or options to lease Project Water to which the Tribe is entitled under this
Contract, as amended, within Maricopa, Gila, Graham, Greenlee, Pinal, and Pima
Counties, for terms not exceeding one hundred (100) years, and to renew such leases;
Provided, That all conditions in subsection 3711(b)(1) of the San Carlos Settlement
Act have been met;

(2) The United States shall be a party to all lease agreements,
amendments thereto, or options to lease Project Water entered into pursuant to this
Contract;

3) The United States shall deliver the Tribe’s Project Water to the
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Tribe’s lessees as provided in the Project Water lease agreements; Provided,
however, That the Secretary shall not be obligated to make such deliveries if, in the
Secretary’s judgment, delivery of water to the lessees or the schedule of deliveries
to the lessees would limit to a degree greater than would deliveries to the Tribe,
deliveries of CAP Water under:

(a) existing CAP Water delivery contracts or subcontracts having terms
of at least 50 years;

(b) future CAP Water delivery contracts or subcontracts, having terms of
at least 50 years, for the 65,647 acre-feet of M&I Water which was not contracted for
by the original allottees under the Secretarial water allocation decision published in
the Federal Register on March 24, 1983; and

(c) existing contracts in which CAP Water 1s mandated to be delivered
pursuant to statutory obligations.

4) Except for leases which the Tribe may enter into with Scottsdale,
Carefree, or the Phelps Dodge Corporation, the terms and conditions of Exhibit 11.3
to the San Carlos Apache Tribe Water Rights Settlement Agreement shall be
included in all water leases; and |

(5) The Tribe may exchange Project Water and may change times and

places of delivery of Project Water, subject to the approval of the Secretary.

5.6 Subarticle 4.5 ofthe Contract is hereby deleted and the following is substituted in lieu

thereof:

4.5  Delivery Entitlements and Obligations. Subject to the provisions of
this Contract, the United States or the Operating Agency shall deliver to the Trnibe,
annually, under this Contract, and the Tribe shall be entitled to the annual delivery
of, the following quantities of Project Water:

(a) 12,700 acre-feet of Project Water allocated to the Tribe in accordance
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with the Secretarial notice of December 1, 1980, 45 FR 81265;

{b)  Allofthe water referred to in subsection (f)(2) of Section 2 of the Act
of October 19, 1984 (98 Stat. 2698) which is not required for delivery to the Ak-Chin
Indian Reservation under that Act;

{c) 14,665 acre-feet of M&I Water which the Secretary previously
allocated to the Phelps Dodge Corporation in the Notice of Final Water Allocations
to Indians and Non-Indian Water Users and Related Decisions, dated March 24, 1983
(48 FR 12446 et seq.); and

(d) 3,480 acre-feet of M&I Water which the Secretary previously
allocated to the city of Globe, Arizona in the Notice of Final Water Allocations to
Indians and Non-Indian Water Users and Related Decisions, dated March 24, 1983

(48 FR 12446 et seq.).

5.7 Subarticle 4.9 of the Contract, Priority in Time of Shortages, is hereby deleted and

the following is substituted in lieu thereof:

4.9 Priority in Time of Shortage.

(a) The priority of the water referred to in subarticle 4.5(a) of this
Contract shall be determined as follows. In Time of Shortage, deliveries of Project
Water to miscellaneous and non-Indian agricultural uses will have been terminated,;
available Project Water shall be delivered to Indian contractors (including the Tribe)
and to non-Indian contractors for municipal and industrial uses according to the
following formula:

IP = /{1 + MI) where:

- IP is the Indian Share of Project Water;,

- 1 is the Project Water used on Indian lands during the most recent

calendar year which was not a Time of Shortage, up to a limit of

309,810 acre feet, less ten (10%) percent of the amount allocated to
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Indian Contractors for agricultural purposes; Provided, that for the
purposes of this formula, such ten {10%) percent reduction shall not
operate to reduce the amount of Project Water used for Indian
agricultural purposes to less than ninety (90%) percent of the Indian
agricultural allocation. (Included in I is any water delivered under a
Substitute Water Contract; Provided, that where substitutions occur
at aratio greater than one-to-one, the ratio shall be considered as if it
were one-to-one for the purposes of this section.)

- MI is the aggregate Project Water used by Subcontractors for
municipal and industrial purposes during the most recent calendar
year which was not a Time of Shortage up to a limit of 510,000 acre
feet. (Excluded from Ml is Project Water obtained under a Substitute
Water Contract.)

The non-Indian M&I water supply in Time of Shortage shall be the
difference between Project Water and 1P.

(b) For purposes of delivery in times of shortage, Ak-Chin Water
delivered pursuant to this Contract shall retain the priority such water held prior to
being reallocated to the Tribe. Section 2(c) of the Ak-Chin Indian Community
Water Rights Settlement Act of October 19, 1984, defines “time of shortage” of
Colorado River water available to the Central Arizona Project. That definition is
applicable to determining the “Time of Shortage™ for the Ak-Chin Water available
to the Tribe under this Amendment No. 3.

(c) For purposes of delivery in times of shortage, the water referred to in
subarticles 4.5(c) and (d) of this Contract shall retain the same priority as it had
before it was reallocated to the Tribe.

5.8 Subarticle 4.11 of the Contract, Exchange Water, is hereby amended by adding the
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following additional paragraph:

The Secretary shall, in consultation with the Tribe, enter into agreements necessary
to permit the Tribe to exchange all or part of the water available to it under this

Contract.

5.9  Subarticle 6(a) of the Contract is hereby deleted and the following is substituted in

lieu thereof:

(a) Except as provided in the San Carlos Settlement Act and this
Contract, repayment of construction costs associated with the Tribe’s Project Water

shall be subject to the provisions of 43 U.S.C. 1542 and 25 U.S.C. 386a.

5.10 Article 6 of the Contract is hereby amended by adding subarticles 6(e), 6(f), and 6(g)

after subarticle 6(d):

6.

(e) Water service capital charges, municipal and industrial subcontract
charges, or any other charges or payments for CAP Water other than OM&R costs
shall be non-reimbursable to the extent provided in the San Carlos Settlement Act.

(D The United States shall not impose upon the Tribe the OM&R charges
described and set forth in Article 6 of the Tribal CAP Water Delivery Contract or any
other charge with respect to CAP Water delivered or required to be delivered to the
lessee or lessees of the options to lease or leases herein authorized.

(g) The Tribe shall not be required to pay OM&R costs for CAP Water
under this Contract for which the Tribe has no delivery system through which to
deliver such water, or for which the Tribe has not placed a delivery order pursuant

to subarticle 4.6 of the Contract.

NEW FACILITIES: The Secretary shall design and construct new facilities to deliver the

water that is subject to this Contract in accordance with the San Carlos Settlement Act.

7.

CONTROLLING TERMS AND CONDITIONS:

7.1 Except as expressly provided in this Amendment No. 3, the terms and provisions of
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the Contract shall remain in full force and effect. In the event any of the terms and conditions of this
Amendment No. 3 and the Contract conflict, this Amendment No. 3 shall controi.
7.2 This Amendment No. 3 will become effective on the “Enforceability Date” set forth

in paragraph 22.4.1 of the San Carlos Apache Tribe Water Rights Settlement Agreement.

IN WITNESS WHEREOQF, the Parties hereto have executed this Amendment No. 3 the day

and year above written.

LEGAL REVIEW AND APPROVAL: THE UNITED STATES OF AMERICA

\%\wm o o DS

Field Soljgitor Ro%rt W. ohnson N
Regional Director (
Lower Colorado Region
Bureau of Reclamation

ATTEST: SAN CARLOS APACHE INDIAN TRIBE

By: %M/ﬂ% m By-.

Secretary

/Tribal Administrator




EXHIBIT 11.3

to Amendment No. 1 to San Carlos Apache Tribe Water
Rights Settlement Agreement Dated March 30, 1999




1.0 Conditions Relas Defivere and s

Delivery and use of water under this lease is conditioned on the following, and the Lessee hereby
agrees that:

" (@  All uses of Project Water and Remrn Flow shall be consisicnt with Arizona water
lzw unless such law is contrary 1o the Federal law applicable to the Central Arizona Project.

(0)  The system or systems through which leasc water is conveyed after delivery 10 the
Lesseas shall consist of pipelines, canels, distribution systems, or other conduits provided and
maintained with linings adequare in the Secretary’s judgment to prevent excessive conveyance
losses, |

{¢)  The Lessce shall not sell or otherwise dispose of or permit the sale or other
disposition of any Project Water for use cutside of its service ares; Provided, however, that this
does not prohibit exchanpe of Project Water covered by separate agreements approved by the
Lessor, which approval shall not be unreasonsbly withheld.

(@  Project Water scheduled for delivery in any Year under this lease may be used by
the Lessee or exchanged by the Lessee pursuant to appropriets agreements approved by the
Secretary and the Lessor, which approval shall not be unreasonably withheld.

20  Procedure for Ordering Water.

(@  Onor before the date of execution of this lease, or a§ soon thereafter as is
practicable, Lessor will norify Lassee of the amount of Project Water gvailable for delivery in the
first Year under this lease (the initial Year of water dalivery). The Lessee shall, within 2
reasonable period of time &s determined by the Lessor, submit a written schedule o the Lessor,
the Secretary and the Operating Agency showing the quantity of water desired by the Lessee

during each month of the initial Yeer, The Sccretary or, if such authority has beer delegated to




the Operating Agency, the Operating Agency shall notify the Lessor and Lesses by wrirten notice
of the Secretary’s or, if such authority has been delegated to the Operating Agency, the Opesating
Agency's action on the requested schedule as soon as practicable following receipt of the
Le‘ssae’s request,

()  The amounts, times, and rates of delivery of Project Water to the Lﬁ;ee during
cach Year subsequent to the initial Year of water dalivery shall be in accordance with a water
delivery schedule for that Year. Such schedule shall be dstermined in the following manner:

O On or before June 1 of each Year beginning with the Year fo!lawing‘thc
initial Year of water delivery under this leass, the Secretary shall anhounce the amount of Project
Water available for delivery during the following Year in a written notice to the Lessor and
Lesses. In arriving et this determinetion, the Secretary, subject to the provisions of the
Repayment Cartract, shall use his best efforts to maximize the availability and delivery of
Arizona’s full entitlement of Colorado River over the term of Lessor's contract and any renewal
thereaf, Within 30 days of receiving said notice, the Lessor shall igsue a notice of availability of
Project Water to the Legsee,

(i)  On or before August I of each Year beginning with: the Year following the
initial Year of water delivery, the Lesses shall submit in writing to the Lessor, the Secretary and
the Operating Agency a water dalivery schedule indicating the armounts of Project Water desired
by the Lessee during each month of the following Year along with a preliminary estimate of
Project Water desired for the succeeding two years,

(iti) Upon receipt of the sshedﬁlc. the Lessor and the Secretary shall review it
and, after consultation with the Operating Agency and the Lessee, shall make only such
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modifications 1o the schedule as are necessary to ensure that the amounts, times, and rates of
delfvery to the Lessee are consistent with the delivery capability of the Project, considering,
among other things, the availability of water and the delivery schedules of all CAP conrractors
a£d subcontractors, Provided, that this provision shall not be construed to reduce annual
deliveries to the Lesses.

{ivy  On or before December 1 of each Year beginning with the Year following
said initial Year of water delivery, the Secvetary ar, if such authority has been delegated to the
Operating Agency, the Operating Agency shall determine and furnish to the Lesscr and Leszee
the water delivery schedule for the following Year which shall show the amount of water to be
delivered to the Lessce during each month of that Year, contingent upon the Lessee remaining
eligible to receive water under all terms contained herein. |

()  The monthly water delivery schedules may be amended upon the Legsee’s written
request to the Lessor, Secretary and Operating Agency. Proposed amendments shall be
submitted by the Lessee to the Lessor, Secretary and Opeérating Agency promptly upon the
Lasses’s determinetion that an amendment is needed but no later then 15 days before the desired
change is to become effective, and shall be subject to review and modification in like manner a8
the schedule. The Secretary or, if such authority bas been delsgated to the Operating Agency, the
Operating Agency shall notify the Lessee and the Lessor of the action on the Leases’s requested
scheduie modification within 10 days of the Secretary's or, if such authority has heen delegated
to the Operating Agency, the Operating Agenocy’s receipt of such request,

(d)  Inno event shall the Secretary, the Operating Agency or the Lessor be required 1o
deliver to Lessee from the Water Supply System in any one month a total emount of Project
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Watar greeter than 11 percent of the Lessee’s maxirmum annual entitlement; Provided, howevzr,
thay the Secretary may deliver a greater percentage in any month only if such increased dalivery
will not interfere with Lessor's ability to receive the amount of Project Water schedulad for
deﬁvéry by Lessor under its CAP contract and is compatible with the overall delivery of Project
Water to other CAP contractors and subcontractors es determined by the Secretary and the

Operating Agency and if the Lessee agrees to accept such increased deliveries.

(8  Unless the United States and the Lessse agreed by contract to the contrary, the
Lesssc shall construct end install, at its sole cost and expense, connection facilities required to
take and convey the water from the turnouts to the Lessee's service area. The Lasces shall
fumish, for review by the Operating Agency and approval of the Secretary, drawings showing
the construction to be performed by the Lessee within the Water Supply Systam right-of-way six
months before starting said construction. The facilities may be instelled, operated, and
maintained on the Water Supply System right-of-way subject to such reasonzble restrictions and
repulations as to type, location, method of installation, operation, and meintenance as may be
prescribed by the Secretary,

(b)  All water delivered from the Water Supply System shall be measured with
equipment furnished and installed by the United States and operated and maintained by the
United States or the operating Agency. Upon the request of the Lesses, Lessor or the Operating
Agency, the accuracy ol such measurements shall be investigated by the Secretary, the Operating

Agency, Lessor, and Lessee, and any error which may be mutually determined to have occurred




therein shail be adjusted; Provided, that in the cvent the parties cannot agree on the requirsd
acjustment, the Secretary's determination shall be conclusive,

{c}  Neither the Urited States, the Lessor, nor the Operating Agency shall be
re;ponsiblc for the ¢omtrol, carriage, handling, use, disposal, or disaibution of Project Water
beyond the delivery point(s) agreed to pursuart to paragraph 3.0. The Lessee ghall hold the
Unitad States, the Lessor, and the Operating Agency harmless on account of damags or claim of
damape of any namure whawoever for which there is legal responsibility, inoluding property
damage, personal injury, or death arising out of or connected with the Lesaze's contro), carriage,
hendling uss, disposal, or distribution of such water beyond said delivery point(s).

4.0  Temnporary Reductions.

Tn addition to the right of the United States under Subarticie 4.3(a)(4) of the Lessor’s
CAP Contract temporarily to discontinue or reduce the amount of water to be delivered, the
United States or the Opereting Agency may temporarily discontinue or reduce the quantity of
water to be furnished to the Lessee a5 herein provided for tha purpose of investigation,
inspection. maintenance, repair, or replacement of any of the Project facilities or any part thereof
recessary for the furnishing of water 1o the Lessee, but so far as feasible the United States or the
Operating Agency shall coordinate any such discontinuence or r;eduction with Lessor ar Lessee,
except in case of emergency, in which case no notice need be given. Neither the United States,
its officers, agents, and employees, nor the Lessor, its officers, egeats and employees, nor the
Operating Agency, its officers, agents, and employees, shall be iiable for demages when, for any
reason whatsoever, any such temporary discontinuance or reduction in delivery of water oceurs.

If zny such discortinuence or temporary reduction results in deliveries to the Lesses of less water
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than what kas been paid for in advance, the Lessee shall be entitled to be reimbursed for the
appropriate proportion of such edvence OM&R payments prior to the date of the Lessee’s next
payment of water service charges ar the Lesscs may be given credit toward the next payment of
ws;tef charges if the Lessee should so desire.

50  Pricrty in Case of Shoriage. In the event of a shortage of Project Water, the water
provided 1o Lesses under this lease will have the same priority &s that weter had when it was
allocated or reallocated to the Lessor.

60  Water and Air Pollution Control. The Lesses, in carrying out this lease, shall comply
with all applicable warer and air pollution laws and regulations of the United States and the State
of Arizona and shall obtain all required permits or licenses from the appropriate Federal, State, or
local authorities.

7.0 Quality of Water. The operstion and maintenance of Project facilities shail be performed
in guch manner ag is practicable to maintain the quality or water made available through such
farilities at the highest level reasonably artainable 25 determined by the Secretary. Neither the
United States, the Lessor, nor the Operating Agency warrants the quality of water and is nnder no
obligation to construct or frnish water treatment facilities to maintain or better the quality of
weter. The Lessee waives its right to make a claim against the United States, the Operating
Agency, the Lessar, any CAP conmactor or subcontractor, or another Lesses becavse of changes
in water quality caused by the commingling of Project Water with other water.

8.0  Lossof Entitlement The Lessee shall have no right to delivery of water from Project
facilities during any period in which the Lesses may be in arrears in the payment of any charges
due the Lessor. Failure to pay any lease payment, OM&R charge or other appropriate charge
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related to this lease shall constitute a default under this leasz. Failure to cure such default within
the periods set forth in this lerse may constitute a material breach which may subject Lessee to
all remedies availabie to Lessor, including termination of this lease. During any period of default
am'mg which deliveries to Lessee have been terminated dus to such default, the Lessor may use
the water within its Reservation or lezse to another entity any water determined to be available
under the Lessee’s lease for which payment is in arrears. Prior to the time any termination for
default is deemed final, the Lessee may regain the right to use any unused or unleased portion of
the water determined to be available under the lease upon payment of all delinquent charges pius
any differerce between the obligation under ths lease and the price received in the lease of the
water by the Lessor and payment of charges for the curreat period.

9.0  Refueal to Accept Delivery, In the event the Lessee fails or refuses in any Year to accept
delivery of the quantity of water available for dslivery b and required to be accepted by it
pursuant to this lease, or in the event the Lessee in any Year fails to submit a schedule for
delivery as provided in Paragraph 2.0 hereof, said failure or rgfusa.l ghall not relievs the Lessee
of its obligation to make the payments required in this lease.

100 Charge for Late Pavments, The Lessee shall pay & late payment charge on installments or
charges which are received after the due date. The late payment charge percentage rate
calculated by the Departmest of the Treasury and published quarterly in the Federal Register
shall be used; Providad, that the late payment charge percentage rate shall not be less than 9,5
percent per month, The late paymer:t charge percentage rate applied on an overdue payment
shall remain in effect until psyment is received. The late payment rate for e 30-day period shall
be determined on the day immediately foliowing the due date and shall be epplied to the overdue
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payment for any pertion of the 30-day period of delinquency. In the case of partial late
payments, the amount received shall first be applied to the late charge on the overdue payment
end then to the overdue payment.

1 1:0 Water Conservatipn Program. There is # strong Lessor énd Federal interest in developing
an effective water conservation program because of this lease,

(2)  If Lessee has a subcontract with the United States and CAWCD for municipai and
industrial (“M&T™) CAP water, use of water received under this lease shall be consistent with
Article 6.4 of Lessee's CAP M&T subcantract,

(®)  IfLesses does nof have a CAP M&I subcontract, the Lessee shall develop and
implement an effective water canservation program for all uses of water which is provided from
ot conveved through Pederally constructed ar Federally financed facilities. The water
conservation program shall contain definite goals, appropriate water conservation measures, end
time schedules for mecting the water conservation objectives. A water conservation program,
acceptable to the Secretary, shall be in existence prier to delivery of water to Lesseo under this
lease. Following execution of this lease, and et subsequent S-year intervals, the Lesses shall
resubmit the water consetvation plan to the Secretary for review. After review of the result of
the previous 5 years and after consultation with the Lessee, and the Arizona Department of
Water Resources or its successor, the Secretary may approve such plan or require modifications
in the water conservation program to better achieve program goals.

12,0 Qfficials Not jo Benefit.
(a)  Ne Member of or Delegate to Congress or Resident Cormmissionez, no officer or
employee of the United States, the Lessor, the Lessee or the Operating Agénoy shall be admitted
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1 any share or part of this lease or to any benefit that mzy arise herefrom. This restriction shell
not be sonstrued 1o extend to this lease if made with a corporation or company for its genaral
benefit.

‘ {b)  No officer or employee of the Lesser, the Lessee, the United States or the
Operating Agency shall receive eny benefit that may arise by reason of this lease other than as e
water user within the Project and in the same manner as other water users within the Project.
13.0 Books, Recorde, and Reports. The Lesseo shall establish end masintain accounts and other
books and records pertaining to its financial trensactions, tand use and crop census, water supply,
water vse, changes of P;-ojcot works, and to other matters es the Secretary and Lessor may
rezsonably require. Reports thereon shall be furnished to the Secretary and Lessor in such form
and on such dare or dates as the Secretary may require. Subject to applicable Triba! and Federal
laws and regulations, each party shail have the right during office and upon 10 deys written
notice to examire and make copies of each other's books and records relating to matters coverad
by this lease.

140 Equal Ogmotfunity. Mgﬁc performance of this Jease, the Lessee agrees as follows:
(a)  The Lessse shell not discriminate against any employee or application for
emmployment beceuse of race, color, religion, sex, or national origin. The Legsee shall taks
affirmative action to ensure that applicants are smployed, and that employess are teated during
employment without regard to their race, color, religion, sex, or national origin. Such action
shall include, but not be iimited, to the following: Employment, upgrade, demotion, or transfer;
recruitment or recreitment edvertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, inchuding appremtioeship. The Lessee agrees to post in
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conspicuous places, available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination tlause.

(b)  The Lassee shell, in all solicitations or sdverticements for employees placed by or
on behalf of the Lesses, state that all qualified applicants shall receive consideration for
employment without discriminarion because of race, color, religion, sex, or nadona! origin,

(c)  The Lessce shall send to each iabor union or representative of workers with which
it has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the Sceretary, advising said labor union or workers' representative of the Lessee's
commitments under Section 202 of Executive Ozder 11246 of September 24, 1965, and skall post
copies of the notice in conspicuous places aveilable to employses and applicents for
employment.

(d)  The Lessee shall comply with all provisions of Executive Order No. 11246 of
Septemnber 24, 1965, as amended, and of the rules, regulations and relevant orders of the
Secretary of Labor.

(&)  The Lessce shall furnish all information and reports required by said amended
Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and shall permit eccess to its books, records, and accounts by the Secyetary and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulstions, end orders.

(f)  Inthe event of the Lessee's noncompliance with the nondissrimination clauses of
this lease or with any of the such rules, regulations, or orders, this lcase may be canceled,
tzrminated, or suspended, in whole or in part, and the Lesses may be declared ineligible for
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further Government contracts in acesrdance with procedures sutherized in ceid amended
Executive Order an such other Sanctions may be imposad and remedies invoked as provided m
seid amendzd Executive Order, or by rule, regulation, or order of the Secrerary of Labor, or as
otherwise provided by law,

(g)  The Lessee shall include the provisions of paragraphs (a) through (g) in every
lesse or purchase order unless exempted by the rales, reguletions, or orders of the Secretary of
Labor issued pursuant to Section 204 of said amended Executive Order, sb that such provisions
shall be binding upon each lessee or vendor. The Lessee shall take such action with respect
any lease or purchase order 25 may be directed by the Secratary of Labor as a means of enforoing
guch provisions, including sanctions for noncompliance; Provided, however, that i the event a
Lessee becories mvolved in, or is reatensd with, litigation with & lessee or vendor as a result of
such dircction, the Lessee may request the United States 1o enter into such litigetion to protsct
the interest of the United States.

150 Title VI Civil Rights Act of 1964.

(#)  The Lesses agrees that it shall comply with Title VI of the Civil Rights Act of
July 2, 1964 (78 Stat 241), and all requirements imposed by or pursuant to the Department of the
Interior Regulation (43 CFR 17) issued pursuant to that title to the end that, in accordance with
Title V1 of that Act and the Regulation, no person in the United Stetes sheil, on the grounds of
Tace, color, or nationsl origin be excluded from participation in, be denied the benefits of, or be
otherwise subjected to discritsination under any program or activity for which the Lessee
receives financial assistance form the United States and hereby gives assurance that it shall
immediately take any measures to effectuste this agreement.
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(b)  If any rcal property or structure thereon is provided or improved with the sic of
Federal financial assistance extended to the Lessee by the United States, this assurance obligeres
the Lesses, o7 in the case of any ‘ransfer of such property, any wansferes for the period during
which the real property or structure 15 used for & purpose involving the provision of similar
services or benefi. If any personal property is so provided, this assurance obligates the Lessee
for the period during which the Federal financial assistance is extended o it by the Untiad States,

(¢}  This assurance is given in consideration of and for the purpose of obfaining any
and all Fedessl grants, loans, contacts, property, discounts, or other Federal financing assistance
exiended after the date hereof fo the Tegses by the United States, including installment payments
after such date on account of arrangements for Federal financial assistance which were approved
before such date. The Lessee recognizes and agrees that such Federal finsncial assistance shall
be extended in reliance on the representations and agreements made in this assurance, and that
the United States shell reserve the right to sesk judicial enforcement of this assurance. This
assurance is binding on the Lesses, its successors, ransferees, and assignees.

160 Contingent on Appropriation or Allotment of Funds. The expenditure or advance of any
money or the performence of any work by the United States or the Lassor under this lease which
may require appropriation of money by the Congress or the allotment of funds shall be
contingent upon such appropriation or allotment being made. The fallure of the Congress to
appropriate funds or the absence of any allotment of funds shall not reliove the Lessee from any
oblipaticn nnder this lease, No liability shall accrue 1o the United States or the Lessor in case

such funds are not appropriated or allotted.

12




170 DecSnigons. ‘Definitions included in the Lessor’s CAP water delivery contract ere
applicable to this lease. In addition. when used herein, unless otherwisc distinctly expressed or
manifestly incompatible with the iatsrt hereof, the terms!

(a)  *“Water Supply System™ shell mean the Navajo Projzct, Havasa Pumping Plant,
the Granite Reef, Salt Gila and Tucson agueducts and associated pumping plants and appurtenant
works, bur not including Tucson Terminat Starage or any distribution works.

18,0 The Lessor's Covenants. The Lessor agrees:

(8)  To observe and perform all obligations imposed on the Lessor under the Lessor's
CAP water delivery conwact which are rot assumed by Lessee so that Lesses’s rights are not in
any way impatred. |

(b)  Not to execute auy other leass or obligate by contract any of the Lessor's righ: to
the delivery of Project Water under the Lessor’s CAP water dalivery contract in a mannar that
would impair Lessee's rights under this lease.

(¢)  Noto alier or modify the terms of the Lessor’s CAP water delivery contract,
except as p:ovicied herein, in such a way as to impair Lessee's rights to recsive delivery of
Project Water under this lease, or te exercise any option required or permitted by the Lessor’s
CAP water delivery contract so as to interfere with or cha.ﬁge Lessee's rights to receive delivery

of Project Water under this lease.
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City of Scottsdale Agreement No. 99-019-COS

CENTRAL ARIZONA PROJECT WATER LEASE
1. PREAMBLE

This Central Arizona Project Water Lease is entered into between the United States of America,
the San Carlos Apache Tribe, and the City of Scottsdale, Arizona, sometimes collectively referred to as
the “Parties.”

2. RECITALS

2.1 The Parties to this Lease are also parties to the San Carlos Apache Agreement.

2.2 Pursuant to Section 3710(c) of the Act, the United States confirmed the San Carlos Apache
Agreement.

2.3 Pursuant to Section 3706(b) of the Act, the Secretary has been directed to amend the
Tribe’s CAP Delivery Contract to authorize the Tribe to lease water to which the Tribe is entitled under
the Tribe’s CAP Delivery Contract, and to authorize the lease of a portion of such water to Scottsdale.

2.4  Pursuant to Section 3706(b) of the Act, and the San Carlos Apache Agreement, the United
States and the Tribe have executed Amendment No. 3 to the Tribe’s CAP Delivery Contract, which
authorizes the Tribe to make this Lease.

2.5  Pursuant to Paragraph 11.4 of the San Carlos Apache Agreement, this Lease is attached
thereto as Exhibit B and incorporated therein by reference.

2.6 The Parties acknowledge that the covenants and benefits under this Lease represent good
and valuable consideration, the sufficiency of which is hereby acknowledged.

NOW, THEREFORE, the Parties agree as follows:
3. DEFINITIONS

3.1 Any capitalized terms which are not defined in this Section 3 or elsewhere in this Lease
shall have the meanings ascribed to them in the Tribe’s CAP Delivery Contract and/or the CAP Master
Repayment Contract.

1
/i
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3.2 *“Act” shall mean the San Carlos Apache Tribe Water Rights Settlement Act of 1992,
Public Law 102-575, as amended.

33 “CAP” shall mean the Central Arizona Project, a reclamation project authorized under
Title 3 of the Colorado River Basin Project Act of 1968 (43 U.S.C. § 1521 ef seq.).

34  “CAP Master Repayment Contract” shall mean the contract between the United States and
the Central Arizona Water Conservation District for delivery of water and repayment of costs of the
Central Arizona Project, dated December 1, 1988 (Contract No, 14-06-W-245, Amendment No. 1), and
any amendment or revision thereof.

35  “CAWCD” shall mean the Central Arizona Water Conservation District, a political
subdivision of the State of Arizona, which is the contractor under the CAP Master Repayment Contract.

3.6  “CAWCD Service Area” shall mean the area included within the Central Arizona Water
Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well as any other counties that
may hereafter become part of the District.

3.7  “Gila River Adjudication” shall mean that action pending in the Superior Court of the
State of Arizona, in and for the County of Maricopa, styled as In Re The General Adjudication of All
Rights to Use Waters in the Gila River System and Source, W-1 (8alt), W-2 (Verde), W-3 (Upper Gila),
W-4 (San Pedro).

38 “Lease” shall mean this Central Arizona Project Water Lease.

39 “Lease Water” under this Lease shall mean 12,500 acre-feet of the 14,665 acre-feet of
water from the Central Arizona Project having a CAP municipal and industrial priority, which the
Secretary previously allocated to Phelps Dodge Corporation in the Notice of Final Water Allocations to
Indian and non-Indian Water Users and Related Decisions, dated March 24, 1983 (48 F.R. 12446 et seq.),
which is reallocated to the Tribe under the Tribe’s CAP Delivery Contract pursuant to Section 3704(c) of
the Act, and which is leased by Scottsdale pursuant to this Lease.

3.10 “OM&R” shall mean the care, operation, maintenance and replacement of the Main

System, or any part thereof.
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3.11 “Reservation” shail mean the San Carlos Apache Reservation authorized by the Treaty
with the Apache Nation dated July 1, 1852 (10 Stat. 979), established by the Executive Orders of
November 9, 1871 and December 14, 1872, as modified by subsequent Executive Orders and Acts of
Congress, including the Executive Order of August 5, 1873.

3.12  “San Carlos Apache Agreement” shall mean the San Carlos Apache Tribe Water Rights
Settlement Agreement, dated as of March 30, 1999, as amended, entered into among and between
Scottsdale, the Tribe and the United States, and other signatories to that Agreement settling specified
water rights claims raised in the Gila River Adjudication. This Lease constitutes Exhibit B to the San
Carlos Apache Agreement.

3.13  “Scotisdale” shall mean the City of Scottsdale, an Arizona municipal corporation, its
predecessors, successors and assigns.

3.14 “Setretary” shall mean the Secretary of the Interior or the Secretary’s lawful designee.

3.15 “Tribe” shall mean the San Carlos Apache Tribe, a tribe of Apache Indians organized
under Section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 987; 25 U.S.C. § 476), and
duly recognized by the Secretary.

3.16 The “Tribe’s CAP Delivery Contract” shall mean that certain Central Arizona Project
Indian Delivery Contract between the Tribe and the United States dated December 11, 1980, as amended
by the fully executed Amendment No. 3 to that contract and attached as Exhibit A to this Lease, as the
same may be amended from time to time.

3.17 “United States” shall mean the United States of America in its capacity as trustee for the
Tribe and of the Reservation and in all other capacities necessary to effectuate the terms of this Lease.

4. LEASE OF CENTRAL ARIZONA PROJECT WATER

4.1 Tribe’s CAP Delivery Contract. This Lease is subject to the provisions of the Tribe’s CAP

Delivery Contract (as defined in Subsection 3.16 of this Lease and attached hereto as Exhibit A), which 1s
incorporated into and made a part of this Lease. In the cvent the Tribe’s CAP Delivery Contract and this

1
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Lease are construed to be inconsistent, the terms of the Tribe’s CAP Delivery Contract shall govern unless
the Parties otherwise agree in writing at such time.

42 Subject of Lease. The Tribe leases to Scottsdale the right to the delivery of 12,500 acre-

feet per year of municipal and industrial (“M&I”) priority Lease Water under the Tribe’s CAP Delivery
Contract, subject to the terms and conditions of the Tribe’s CAP Delivery Contract and this Lease.

43 Term of Lease. The term of this Lease (“Lease Term™) shall commence on January 1,
2000, or the Date of Initial Payment under Subsection 4.10(b) of this Lease, whichever is later
(*“Commencement Date”), and shall end 100 years later.

4.4 Amendment of Tribe’s CAP Delivery Contract. In the event the Commencement Date of

this Lease is after January 1, 2001, owing to events described in Subsection 4.10(b) of this Lease, the
Tribe and the United States shall amend, as soon as reasonably possible, Subsection 4.2 of the Tribe’s
CAP Delivery Contract to provide for a Lease Term of not less than 100 years from the Commencement
Date.

4.5  Lease of Water Only. This Lease shall never be construed to be a sale or assignment of the

Tribe’s right or interest in the Lease Water. The allocation of the Lease Water to the Tribe shall always be
deemed to be the property of the Tribe, to which Scottsdale has acquired only a leasehold interest for the
Lease Term and any renewal of this Lease, but not thereafter. Scottsdale shall never assert the permanent
or perpetual right to the Lease Water, whether during the Lease Term or thereafter. The Tribe reserves to
itself all rights to use the Lease Water in its total discretion upon expiration or termination of this Lease.

4.6  Joint Prosecution. If, at any time during the ten (10) year period commencing with the

Enforceability Date of this Lease, the Arizona Department of Water Resources (“DWR”) or a successor
agency refuses or otherwise fails, for purposes of Scottsdale’s designation of Assured Water Supply, to
determine that this Lease -- by its terms and without necessity of demonstrating a backup supply of water
-- satisfies the requirements of the Assured Water Supply law as it existed on the Effective Date of this
Lease, as a physically, continuously and legally available supply of surface water for 100 years, then

Scottsdale and the Tribe agree to jointly prosecute Scottsdale’s claims against DWR or any successor
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agency concerning DWR’s interpretation, application and/or enforcement of the Assured Water Supply
law, including reasonable joinder in actions filed by Scottsdale against DWR or any successor agency.

47  Right of First Refusal During Lease Term. Except for any potential leases or other

transfers of its CAP water supplies not subject to this Lease to Phelps Dodge Corporation, the Cities of
Globe and Tempe, and the Town of Carefree, prior to offering, or accepting an offer, during a twenty (20)
year period beginning with the Effective Date of this Lease, to lease or otherwise transfer to a
municipality all or part of its CAP water supplies not subject to this Lease for use in Maricopa, Pinal or
Pima Counties, the Tribe shall first offer said CAP water to Scottsdale in writing on the same terms and
conditions as offered to or by the municipality. Scottsdale shall have ninety (90) days from receipt in
which to accept any such offer, or such additional time as the Parties may agree to in writing.

4.8  Right of First Refusal Following Lease Term. Prior to leasing or otherwise transferring to
a third party all or part of the Lease Water within fifteen (15) years following the expiration of this Lease
for use in Maricopa, Pinal or Pima Counties, the Tribe shall first offer such water to Scottsdale in writing
on the same terms and conditions as offered to or by the third party. Scottsdale shall have one hundred
twenty (120) days from receipt in which to accept any such offer, or such additional time as the Parties
may agree to in writing.

49 Consideration for Lease. In consideration for the Lease Water which is the subject of this

Lease, Scottsdale shall pay to the Tribe a one-time water lease charge (“Water Lease Charge”) applicable

to the Lease Term which is equal to the result obtained by multiplying: (a) 12,500 acre-feet, by (b) a base
payment of One Thousand Two Hundred Three Dollars ($1203) adjusted in direct proportion to the
percentage change in the All Items Consumer Price Index for All Urban Consumers, U.S. City Average
(1982-84 = 100) (“CPI-U”) published by the U.S. Department of Labor, Burcau of Labor Statistics, which
occurs between the index published for the month of December, 1991, and the index published for the
month in which the Date of Initial Payment under this Lease occurs. An example showing the manner in
which the adjustment required by this Subsection 4.9 shall be made, and the manner in which the total

consideration shall be calculated, is as follows:
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Assuming, solely for purposes of this example, that the CPI-U index published for
the month of December, 1991, is 137.9 (“previous period”), and that the CPI-U
index published for the month in which the Date of Initial Payment of this Lease
occurs is 167 (“current period”).

Calculation (all numbers rounded to the nearest hundredth):

CP1-U for current period 167.0
Divided by CPI-U for previous period 137.9

Equals 1.21
Result multiplied by base payment  1.21 x $1,203

Equals = $1,455.63
$1,455.63 x 12,500 AF = $18,195,375
Total Consideration =$18,195,375

In the event the CPI-U index is discontinued or not otherwise available as of the Date of Initial Payment,
the Parties shall select a comparable index.

4,10 Payment of Water Lease Charge.

(a) Method of Payment. Scottsdale shall, at its election, pay the Water Lease Charge either by
(i) payment of the Water Lease Charge in full (without interest) on the Date of Initial Payment (as
hereinafter defined); or (i) payment of one-half of the Water Lease Charge on the Date of Initial Payment
and the balance in seven (7) equal annual installments, payable without notice on the next seven (7)
anniversary dates of the Date of Initial Payment, together with interest on the unpaid balance at the rate of
eight percent (8%) per annum. Interest accrued shall not be added to principal and shall not itself bear
interest unless delinquent.

Scottsdale may at any time, without any prepayment penalty, elect to pay the balance in full
together with interest on the unpaid balance to the date of such payment, and such a payment shall satisfy
the Water Lease Charge in full.

In no event shall Scottsdale have a right under this Lease to the delivery of water in advance of the
Date of Initial Payment.

i
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(b) Date of Initial Payment. The “Date of Initial Payment” shall be the later of: (i) the
thirtieth day after the time expires under the Arizona Supreme Court’s Special Procedural Order
Providing for Interlocutory Appeals dated May 16, 1991, to file an interlocutory appeal from the
judgment of the Superior Court of Arizona in and for Maricopa County approving the San Carlos
Apache Agreement, provided, that no such interlocutory appeal is filed; (ii) if one or more
interlocutory appeals is filed from the judgment approving the San Carlos Apache Agreement, then the
Date of Initial Payment shall be thirty days after a decision has been rendered from which no further
appeal(s) may be taken, which fully disposes of any and all such interlocutory appeals; provided,
however, that this Lease continues to be enforceable in light of the decision(s); or (iii) the thirtieth day
after the later of the effective date or the date of execution of the amendment referred to in Subsection
4.4 of this Lease, if any.

411 Operation, Maintenance and Replacement Costs.

(a) Scottsdale. Scottsdale shall pay to the United States or, if directed by the Secretary, to
CAWCD, for any Leasc Water Scottsdale schedules for delivery pursuant to Subsection 4.15 of this
Lease, all OM&R costs of such water that would be charged to the Tribe for non-Indian use off the
Reservation. Scottsdale’s obligation to pay OM&R costs shall not begin earlier than the date that
Scottsdale is entitled to receive water under this Lease. Scottsdale shall not be obligated to schedule any
amount of Lease Water for delivery in any year and Scottsdale shall not be responsible for any OM&R
costs for Lease Water not scheduled for delivery.

(b) The Tribe. The Tribe shall pay, or cause to be paid, OM&R costs to the United Statés o,
if directed by the Secretary, to CAWCD, for any Lease Water scheduled for delivery to other than
Scottsdale.

412 Other Charges or Payments. Neither the Tribe nor Scottsdale shall be obligated to pay
OM&R costs, water service capital charges, M&I subcontract charges or any other costs, charges or
payments for the Lease Water other than as provided in Subsections 4.9, 4.10, and 4.11 of this Lease.

i
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4.13. Permussible Uses of Lease Water. Scottsdale shall have the right to use the Lease Water

for any purpose in conformance with Federal law applicable to the CAP, and consistent with Arizona law.
Permussible uses include, but are not limited to, groundwater recharge as that term is defined in the CAP
Master Repayment Contract, underground storage and recovery projects, as that term is defined in
Arizona Revised Statutes § 45-802.01, and groundwater savings facilities, as that term is defined in
Arizona Revised Statutes § 45-802.01, as these sections may be amended from time to time.

4.14 Conditions Relating to Delivery and Use. Delivery and use of Lease Water are

conditioned on the following:

(a) All uses of Lease Water and Return Flow of Lease Water shall be consistent with
Arizona water law unless such law violates the Federal law applicable to the CAP.

(b) The system or systems through which Lease Water is conveyed after delivery to
Scottsdale shall consist of pipelines, canals, distribution systems, or other conduits provided and
maintained with linings adequate in the Secretary’s judgment to prevent excessive conveyance losses.

(c) Scottsdale shall not sell, sublease, transfer or otherwise dispose of or permit the sale,
sublease, transfer or other disposition of any Lease Water for use outside of its service area without
prior written approval of the Tribe and the Secretary, which approvals shall not be unreasonably
withheld; provided, however, that this does not prohibit exchange of Lease Water covered by separate
agreements which have been approved in writing by the Tribe and the Secretary, which approvals shall
not be unreasonably withheld.

(d)(i) Lease Water scheduled for delivery in any Year under this Lease may be used by
Scottsdale or exchanged by Scottsdale pursuant to appropriate agreements approved by the Tribe and
the Secretary, which approvals shall not be unreasonably withhéld.

(i)  In the event Scottsdale, the Tribe, or the Secretary on behalf of the Tribe, do not use,
lease, sublease, exchange, transfer or otherwise dispose of a portion of Scottsdale’s Lease Water
scheduled for delivery in any Year and not required by Scottsdale, Scottsdale shall be relieved of the

1
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pumping energy portion of the OM&R costs associated with the undelivered water to the extent the
Tribe 1s relieved of such charges as determined by the Secretary.

4.15 Procedure for Ordering Water.

(a) On or before the date of execution of this Lease, or as soon thereafter as is practicable,
the Tribe will notify Scottsdale of the amount of Project Water available for delivery in the first Year
under this Lease (the initial Year of water delivery). Scottsdale shall, within a reasonable period of
time as determined by the Tribe, submit a written schedule to the Tribe, the Secretary and the
Operating Agency showing the quantity of water desired by Scottsdale during each month of the initial
Year. The Secretary or, if such authority has been delegated to the Operating Agency, the Operating
Agency, shall notify the Tribe and Scottsdale by written notice of the Secretary’s or, if such authority
has been delegated to the Operating Agency, the Operating Agency’s, action on the requested schedule
as soon as practicable following receipt of Scottsdale’s request.

(b) The amounts, times, and rates of delivery of Lease Water to Scottsdale during each
Year subsequent to the initial Year of water delivery shall be in accordance with a water delivery
schedule for that Year. Such schedule shall be determined in the following manner:

(1) On or before June 1 of each Year beginning with the Year following the initial Year of
water delivery under this Lease, the Secretary shall announce the amount of Project Water available for
delivery during the following Year in a written notice to the Tribe and Scottsdale. In arriving at this
determination, the Secretary, subject to the provisions of the CAP Master Repayment Contract, shall
use the Secretary’s best efforts to maximize the availability and delivery of Arizona’s full entitlement
of Colorado River water over the term of the Tribe’s CAP Delivery Contract and any renewal thereof.
Within 30 days of receiving said notice, the Tribe shall issue a notice of availability of Lease Water to
Scottsdale.

(11) On or before August 1 of each Year beginning with the Year following the initial Year
of water delivery under this Lease, Scottsdale shail submit in writing to the Tribe, the Secretary and the

Operating Agency a water delivery schedule indicating the amounts of Lease Water desired by
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Amendment No. 2

to San Carlos Apache Tribe Water Rights
Settlement Agreement Dated March 30, 1999



AMENDMENT No. 2

TO THE SAN CARLOS APACHE TRIBE
WATER RIGHTS SETTLEMENT AGREEMENT

This Agreement is entered into this l Q day OM 1999, by and among the
United States of America on behalf of the Tribe and in no other capacity; the State of Arizona;

the San Carlos Apache Tribe; the Salt River Project Agricultural Improvement and Power
District; the Salt River Valley Users’ Association; the Roosevelt Water Conservation District;
the Buckeye Irrigation Company; the Buckeye Water Conservation and Drainage District; the
Cities of Chandler, Glendale, Mesa, Scottsdale, Safford, Tempe and Globe; the Town of Gilbert;
and the Central Arizona Water Conservation District. In order to include Safford as a Party to
the Agreement, the Agreement is amended as follows:

1.0 Pagel, atlines 9 and 18 of the Agreement is amended to expressly include
Safford as a Party to the Agreement..

2.0  Paragraph 3.0 at page 9 of the Agreement is amended to include Exhibit 14.1,
Safford (*Supplemental Agreement”), as an Exhibit.

3.0  Paragraph 14 at page 23, line 20, is amended to read as follows (new language is
italicized):

As among the parties to tHe Agreement, the right of the City of Safford to
withdraw and use water from Bonita Creek Watershed as provided in the Agreement, as limited
and conditioned thereunder and in Exhibit 14.1 to the Agreement.

4.0  Subparagraph 22.15 (b) at page 45, beginning at line 9, is amended to add Safford
_ as a Party to be noticed under this Agreement:

As to the City of Safford: City of Safford
P.0O. Box 272
Safford, Arizona 85548-0272
Attn: City Manager

This amendment is entered into on the date and year first set forth above.

THE UNITED STATES OF AMERICA

o et 0 Mo

Acting Deputy Secretary of Iq}e'rioyrv ﬂ




THE STATE OF ARIZONA

byl ope loe T

Governor

CENTRAL ARIZONA"WATER
CONSERVATION DISTRICT
¥, e

)
Attest: Mq@\ By:

Sécr‘etary

SAN CARLOS APACHE TRIBE

Attest: /%Mw" : By:
TN y
} 2

Secretary vige=Chai

SALTRIVER VALLEY WATER USERS’
ASSOCIATION

Atth:\///ML(/,‘O 4 . %W‘/ By:
1 SECRETARY

ts: Its: PRESIDENT




SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

s..camur Tts: ‘PRESIDENT

ROOSEVELT WATER CONSERVATION
DISTRICT

Approved as /T / .
to Form: -{_/K[L a /Y\-(:WLW
BUCKEYE IRRIGATION COMPANY

' BYLL{A@_M’.\
/Secretaﬁ President

Approved as
to Form:

BUCKEYE WATER CONSERVATION AND
DRAINAGE DISTRICT

Attest: / Byiﬁm_

S;éretary ' President

Approved as




CITY OF SCOTTSDALE

Attest: MQM:/ By: »m JW / gﬂ/’”"ﬁ/m‘*
Clerk " “Mayor / E‘
; 4

Approved as 4 A 7
to Form: / LA 277 7 /- e
City Attorney ’

CITY OF GLENDALE
Attest: By:
Clerk Mayor
Approved as
to Forps
CITY OF MESA
CANR
M/ By' . i —ﬂ—‘f
Mayor




CITY OF CHANDLER

'S¢ CHaz
o*° 'Gn ) '? |
: : By'
’I”,’” 7 S TTI I ot \‘?\ '
gpg;::;eiisj ,/’/,,,ﬁﬁ! 1 %\\\Q /

TOWN OF GILBERT
Clerk
Approved as
to Form: 7
Clty AttOmEy
CITY OF GLOBE
et z?ﬁ’*‘ 1< )
Clerk

Approved as
to Form:




CITY OF SAFFORD

Attest: zﬁ A0 1L %2‘3 ol By: 7% mm

Clerk Mayor v
27 Lin
Approved as ‘K / Lo ..
to Form:__ St AL (A 4 —
City Attornéy
CITY OF TEMPE

-

. ¢
Attest: ﬁ;;‘ﬁﬂ o{ é)gﬁg !.#Qﬂ By: ;/'E Q é{;; 4 iiéﬁﬁdﬂ )
Oep. Clerk
Approved as
to Form:_ (- M

City Attorney

[AClients\Indian\SCAT\W I\W 1-204\Amendmen.2




EXHIBIT 14.1

SUPPLEMENTAL AGREEMENT BETWEEN

SAN CARLOS APACHE TRIBE
AND

CITY OF SAFFORD




SUPPLEMENTAL AGREEMENT BETWEEN
SAN CARLOS APACHE TRIBE AND
CITY OF SAFFORD

This Supplemental Agreement ("Supplemental Agreement") is entered into as of the
last date executed below, by and between the San Carlos Apache Tribe, a federally recognized
Indian Tribe organized pursuant to section 16 of the Indian Reorganization Act of 1934, (the "Tribe")
the City of Safford, Arizona, a municipal corporation, ( the "City") and the United States of America,
(collectively, the "Parties") to supplement the Agreement (the "Settlement Agreement"), dated
March 30, 1999, between the United States of America, the State of Arizona, the Tribe and others,
including the City.

RECITALS

A.  The City Diverts water from Bonita Creek to provide a portion of its municipal
water supply from a system of infiltration galleries, pumps and pipelines (the "Bonita Creek
Facilities") in the watershed of Bonita Creek ("Bonita Creek Watershed"), a tributary of the Gila
River more specifically described in Attachment A to this Supplemental Agreement, and illustrated
on the map at Attachment C.

B.  The Tribe believes that the water Diverted by the City through the Bonita Creek
Facilities includes water to which the Tribe has prior and superior rights.

C. The City believes that its use of water Diverted by the City through the Bonita
Creek Facilities does not infringe upon the Tribe’s water rights.

D.  The Tribe claims that the external boundaries of its Reservation includes land
upon which certain Bonita Creek Facilities are located. The City does not agree with the Tribe’s
boundary claim.

E.  The San Carlos Apache Water Rights Settlement Act of 1992, P.L. 102-575,
106 Stat. 4740, et. seq., (the "Act") provides for the settlement of certain Surface Water and
Groundwater rights claims of the Tribe, and for a Supplemental Agreement between the City and
Tribe.

F.  The Tribe and the City are entering into this Supplemental Agreement to resolve
their differences and avoid disputes over the use of water on the Reservation and the Bonita Creek
Watershed, and the use of the Bonita Creek Facilities.

G. The City claims 5310.14 acre feet per annum ("AFA") of water in State
Certificated Water Rights in Bonita Creek, more fully described in Attachment D to this
Supplemental Agreement.

H. This Supplemental Agreement will employ abbreviated terms which will have
the meanings stated herein and in Section 2 of the Seitlement Agreement.




WHEREFORE, in consideration for the mutual promises contained in this Supplemental
Agreement and other valuable considerations, the Parties agree as follows:

1. City Diversions from Bonita Creek Watershed.

a.  The Tribe, and the United States acting on behalf of the Tribe, agree that
the City shall be entitled to Divert up to 3876.8 AFA of water from the Bonita Creek Watershed
through its Bonita Creek Facilities. The City agrees not to expand the capacity of its Bonita Creek
Facilities beyond 3876.8 AFA, except as may be provided under 1(b).

b. The City shall not Divert or develop the water of the Bonita Creek
Watershed through its Bonita Creek Facilities beyond 3876.8 AFA except upon (1) mutual written
consent of the City, the Tribe and the Secretary of the Interior, (2) separate agreement with the City,
Tribe and the Secretary as part of an Upper Gila River settlement other than Bonita Creek, or (3)
confirmation of the City’s rights identified in Attachment D by the superior court presiding over the
Gila River General Stream Adjudication or other court of competent jurisdiction. Nothing in this
Supplemental Agreement shall be deemed to be an admission against interest by the City or operate
as a relinquishment, abandonment, or forfeiture of the City’s right to claim the use of water rights
in Bonita Creek in excess of 3876.8 AFA.

¢.  The Tribe, and the United States acting on behalf of the Tribe, will not
develop the Surface Water or Groundwater of the Bonita Creek Watershed in such a way as to
unreasonably interfere with the ability of the City’s Bonita Creek Facilities to produce 3876.8 AFA
of water; provided, however, that the Tribe, or the United States acting on behalf of the Tribe, shall
not be responsible for any impacts on the production ability of the Bonita Creek Facilities which
result from the development, Diversion, pumping or withdrawal of Surface Water or Groundwater
off the Reservation by any other person, claimant, irrigation district, corporation, municipality, tribe
or entity, except the Tribe and the United States acting on behalf of the Tribe.

d. If the City’s Bonita Creek Facilities are located within the exterior
boundary of the Reservation, the title to which the Tribe does not waive, the Tribe, and the United
States acting on behalf of the Tribe, agree that the City shall have the permanent right of ingress and
egress to the City’s Bonita Creek Facilities for the purpose of inspection, maintenance, repair or
replacement of the City’s Bonita Creek Facilities, and irrespective of a final resolution of the Tribe’s
boundary claim, the Tribe and the United States acting on behalf of the Tribe, hereby agree to the
City’s permanent right to access and use the lands more fully described in Attachment B for the
purposes set forth in this Paragraph.

2. Recognition and Confirmation of the Rights of the Tribe and City.
a.  The City hereby ratifies, confirms, declares to be valid, and agrees not

to object to, dispute, or challenge in the Gila River Adjudication, or in any other judicial or
administrative proceeding, the rights of the Tribe, and the United States acting on behalf of the Tribe,

2




to Divert and use Surface Water on the Reservation from the Black and Salt Rivers and their
Tributaries, the Bonita Creek as a Tributary of the Gila River, the San Pedro River, Effluent
developed on the Reservation, and Groundwater beneath the Reservation in the Black and Salt
Rivers, the San Pedro River, and the Bonita Creek Watershed, including the right to fully regulate
and store such Surface Water, Groundwater and Effluent as set forth in the Settlement Agreement,
except as provided in Paragraphs1(c) and 1(d) herein.

b. The Tribe and the United States hereby ratify, confirm, declare to be
valid, and agree not to object to, dispute, or challenge in the Gila River Adjudication, or in any other
judicial or administrative proceeding, the rights of the City to Divert and use water from the Bonita
Creek Watershed through the City’s Bonita Creek Facilities at the capacity of 3876.8 AFA. The City
and Tribe agree that the Diversion may be subject to cail by the Tribe as against all then-existing
priorities under the Globe Equity Decree, if applicable, or under the Gila River Adjudication.

3. Pavment of Claims and Other Consideration.

a.  The City shall pay one hundred thousand dollars (3100,000) to the Tnibe,
payable within ten (10) business days following the Enforceability Date of this Supplemental
Agreement under the Act.

b.  This payment shall be adjusted for CPI from October 30, 1992 until paid.
4. Release of Claims and Covenant Not to Sue.

a. The Tribe and the United States acting on behalf of the Tribe hereby
release the City from any and all past or present claims for injuries to their water rights that the Tribe
and the United States may have against the City related to:

(1) the City’s Diversion and use of water from the Bonita Creek
Facilities;

(2) the City’s construction, operation and maintenance of the Bonita
Creek Facilities and related pipeline and ditches; and

(3) theCity’suse of the land described in Attachment B, and reasonably
necessary for location of and ingress and egress to the Bonita Creek Facilities.

b.  The Tribe and the United States shall not sue the City for any claims for
injuries to their water rights related to the withdrawal or use of up to 3876.8 AFA of water from the
Bonita Creek Facilities, except to the extent that such claims arise from a breach of this
Supplemental Agreement.




¢.  The City hereby releases the Tribe, and the United States acting on behalf
of the Tribe, for any and all past or present claims for injuries to their water rights in the Bonita
Creek Watershed that the City may have against the Tribe or the United States acting on behalf of
the Tribe.

d. Therelease and covenant described in Paragraph 4 of this Supplemental
Agreement shall be in addition to all waivers, releases and covenants of the Tribe and the United
States in the Settlement Agreement.

5. Compliance and Reporting.

The City shall install, operate and maintain accurate metering devices on all
pumps and other Diversion facilities owned or operated by or for the City in the Bonita Creek
Watershed. The City shall keep records of all purmnping from all wells and other Diversions from the
Bonita Creek Watershed and shall deliver to the Tribe and the Secretary, a copy of such records
together with a summary of the total Diversions within thirty (30) days of the end of each quarter
for the preceding quarter, showing all Diversions for the previous quarter, and the total Diversions
for the calendar year through the proceeding quarter, verified and certified as to accuracy.

6. Default.

In the event that any party fails to fulfill its non-monetary obligations under this
Supplemental Agreement, such party shall have ten (10) days, after receiving written notice of such
failure from the other party, to cure any such non-monetary default before such failure shall be
deemed to constitute an event of default.

7. Injunctive Relief.
The Parties agree that monetary damages shall be deemed inadequate for
non-monetary breaches under this Lease, and that Injunctive relief shall be available for the

enforcement of the non-monetary terms of this Lease. _

8. Condition to Enforceability of Supplemental Agreement.

The rights and obligations of the Parties under this Supplemental Agreement
shall become enforceable upon the Enforceability Date under the Act. In the event that such
Enforceability Date does not occur by December 31, 1999 as provided in Act or any amendment or
extension of the Act, this Supplemental Agreement shall be void and shall have no further force and
effect.




9. Incorporation and Ratification of Supplemental Agreement.

The Parties shall cause the terms of this Supplemental Agreement to be
incorporated into the Settlement Agreement for ratification by all parties to the Settlement
Agreement.

10. Applicability.

a.  This Supplemental Agreement shall apply to the water rights and claims
of the City Diverted through the Bonita Creek Facilities in the Bonita Creek Watershed. For
purposes of this Supplemental Agreement, the Bonita Creek Watershed shall mean the drainage of
Bonita Creek to its confluence with the Gila River.

b.  Nothing in this Supplemental Agreement shall be construed so as to limit
the Parties from entering additional written agreements for the use of water in excess 0£3876.8 AFA
from the Bonita Creek Watershed through the Bonita Creek Facilities upon mutual consent of the -
City, the Tribe and the Secretary.

c.  This supplemental Agreement shall not limit, interfere with or affect in
any way, any right the United States, the Tribe, or the City may have under the Globe Equity Decree.

11. Enforcement.

The rights and obligations under this Supplemental Agreement may be enforced
in the federal district courts of the United States pursuant to the Act, and the Tribe and the United
States on behalf of the Tribe hereby waive their sovereign immunity from suit as provided in Section
3710(a) of the Act, and the City consents to jurisdiction in federal district court in regard to any
claim which relates to the interpretation or enforcement of this Supplemental Agreement.

12. Governing Law.

This Supplemental Agreement shall be construed in accordance with the
applicable law of the State of Arizona and applicable Federal law. Nothing contained herein waives
the right of the United States or the Tribe to object to the jurisdiction of the courts of the State of
Arizona to adjudicate any disputes arising under this Supplemental Agreement.

13. Successors and Assigns.

This Supplemental Agreement shall inure to the benefit of and be binding upon
the Parties to this Supplemental Agreement, and their successors and assigns.




14. Disclaimers.

a.  Nothing in this Supplemental Agreement shall be construed in any way
to quantify or otherwise affect the water rights, claims, or entitlement to water of any Arizona tribe,
band or community other than the Tribe.

b.  Nothing in this Supplemental Agreement shall be construed as establishing
any standard to be used for the quantification of federal reserved rights, aboriginal claims, or any
other Indian claims to water in any judicial or administrative proceeding.

15. Evidentiary Effect of Negotiations.

This Supplemental Agreement is subject to Rule 408 of the Arizona Rules of
Evidence and the Federal Rules of Evidence and has been arrived at in the process of good faith
negotiation for the purpose of resolving legal disputes including pending litigation, and all Parties
agree that no offers and/or compromises made in the course thereof shall be construed as admissions
against interest or be used in any legal proceeding other than one for approval, confirmation,
interpretation, or enforcement of this Supplemental Agreement.

16. Officials Not to Benefit,

No member of or delegate to Congress or resident commissioner shall be
admitted to any share or part of this Supplemental Agreement or to any benefit that may arise
herefrom. This restriction shall not be construed to extend to this Supplemental Agreement if made
with a corporation or company for its general benefit.

17. Counterparts.

This Supplemental Agreement may be executed in duplicate originals, each of
which shall constitute an original Supplemental Agreement.

18. Notices.

Any notice to be given hereunder shall have been properly given when received
by the Officer or Manager designated herein or when deposited in the United States mail in an
Arizona or Washington D.C. post office, certified or registered, postage prepaid, addressed as
follows:

As to the United States of America: Secretary of the Interior
Department of the Interior
Washington, D.C. 20240




As to the Tribe:

As to the City:

Area Director

Phoenix Area Office
Bureau of Indian Affairs
P.O. Box 10

Phoenix, Arizona 85001

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 427

Boulder City, NV 89005

Bureau of Indian Affairs
San Carlos Agency

P. O. Box 209

San Carlos, Arizona 85550
Attn: Superintendent

San Carlos Apache Tribe
P.O. Box "0"

San Carlos, Arizona 85550
Attn: Tribal Chairman

San Carlos Apache Tribe
P.O. Box "0"

San Carlos, Arizona 85550
Atta: Tribal Vice-Chairman

San Carlos Apache Tribe

c/o Joe Sparks, Attorney
Sparks, Tehan & Ryley, P.C.
7503 First Street

Scottsdale, Arizona 85251

City of Safford

P.O. Box 272

Safford, Arizona 85548-0272
Attn: City Manager




or addressed to such other address as the party to receive such notice shall have designated by
written notice given as required by this Paragraph.

IN WITNESS WHEREOF, the Parties have executed this Supplemental Agreement dated
as of the day and year signed below.

SAN CARLOS APACHE TRIBE

--_—---—--rr-!"? -

By: /‘Vgﬂé/z A [l ol
SAN CA{LOS APACHE TRIBAL COUNCIL

Its: Assistant Administrator

Dated: /@r—ﬁ 29{1 /9) 49

Secretary

Approved as
to Form:

State of Arizona )
) ss
County ofMaricopd

Subscribed and sworn to before me this é 2 %y of%& 1999 by

Rupert Alden

Public
My commission expires:

My Commigsion Expires Aug. 25,1993




CITY OF SAFFORD

o Lo Tl

Mayor

Dated: %/k = B/ 77

Attest

Clerk
Approved as W
to Form:

City Attorney

State of Anizona )

)} ss
County ofes ’fd’/)

4
Subscribed,and swom to before me this <> day o%'l 999 by
75
otary Public 4

My commission expires:

OFFCIAL SEAL

& JANETS ANGLE

' GﬂAHAM COUNTY
My Comm. Expires Ogt, 23, 2002




This Agreement is approved pursuant to the San Carlos Apache Water Rights Settlement
Act of 1992, as amended, 106 Stat. 4740, et. seq., and 25 U.S.C. §81.

THE UNITED STATES OF AMERICA

By: Z&Q/Q %‘/
Acting Deputy Sedretary of th terigt

NOV=3 B

Dated:

10
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ATTACHMENT A
TO
SUPPLEMENTAL
AGREEMENT BETWEEN
SAN CARLOS APACHE TRIBE AND
CITY OF SAFFORD

criptio e City’s it acilities:
A.  Infiltration Galleties and Associated Diversion Facilities:® Galleries
(Bopita Wells Nos. 3, 4, 7, 8, 11 & 12 located in Galleries), Bonita Wells
Nos. 5, 6 & 13°
B. Northern Wells: Bonita Wells Nos. 9* & 1¢°

C.  Southern Pipeline Wells; Bonita Wells Nos. 1, 2, 14 & 15°

'The approximate locations of all Bonita Cresk Facilities, including the Aqueduct
Pipeline from the Galleries through Bonita Creek, are shown on Attachment C,

*The word “well” includes ali well features such as casings, standpipes, meters, valves,
pipes and similar equipment.

*Including Registration Nos. 55-607087, 55-607090, 55-607092, 55-607093, 55-607094,
55-607097, 55-607098, 55-607108 & 55-607109,

“Registration No. 55-607095,
*Registration No. 55-607096,

“Including Registration Nos. 55-607089, 55-607099 & 55-607110.




A)

B)

O

D)

s gz jts /clf)

ATTACHMENT B
TO
SUPPLEMENTAL
AGREEMENT BETWEEN
SAN CARLOS APACHE TRIBE AND
CITY OF SAFFORD

N1y i acilitie !

Infiltration Galleries and Associated Diversion Facilities: located in
Sections 5 & 6, Township 6 South, Range 28 East, Gila and Salt River
Meridian (“G&SRM”) and Section 31, Township 5 South, Range 28 East,
G&SRM (legal description of patented land contained in United States
Patents Nog. 1130309 & 02-64-0034).

Northemn Wells: located in Section 27, Township 4 South, Range 27 East,
G&SRM (Bonita Well No. 9) and Section 11, Township 5 South, Range
27 East, G&SRM (Bonita Well No. 10) (legal description of patented jand
contained in United States Patent No. 1182747 and Arizona Patents Nos.
5349 & 6799).

Southem Pipeline Wells: Jocated in Sections 9 (Bonita Well No. 15), 16
(Bonita Well No. 14) & 21 (Bonita Well Nos, 1 & 2), Township 6 South,
Range 28 Bast, G&SRM) (legal description of patented land contained in
United States Patent No. 02-71-0036).

Northern Pipeline/Aqueduct: the Northern Pipeline/Aqueduct begins at the
Infiltration Gaileries (described above) and runs through Sections 5, 8, 9,
16, 21, Township 6 South, Range 28 Rast, G&SRM.

* Approximate locations of all land upon which the City's Bonita Creek Facilities are
located and shown oty Attachment C.




PUM LI SV IR [ CINTS

ATTACHMENT D
TO
SUPPLEMENTAL
AGREEMENT BETWEEN
SAN CARLOS APACHE TRIBE AND
CITY OF SAFFORD

- -

City of Safford"s Bopita Creck Water Rigl

1. CWR 1950
Amount: 3629.3 AFY
Priority: Octcber 18, 1950

2, CWR 1746
Amount; 1447.84 AFY
Priority: December 20, 1933

3, Statement of Claimant No. 36-80661
Amount: 233 AFY
Priotity: January 1, 1959

s :?/:s/ 5%
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Cortificare Rooord No.. 2450 . Puge Moo 1250
STATE OF ARIZONA

Water Dlstries No., Counyy of  Graliam

Gertificrate of Hater Right

(For rights porfected under origingl, onlarydmatt or sceonduty permiis)

Ghia ia tao Ueehify, oo 0w OF safpomo,

of Salford, Siate of Arlizona, Ad made prosf
13 tha satitfoction of the STATE LAND COMMISSIONER of Arisoma of 0 vight 16 the waw of the woters of

30nlte Creok, Tribvutery of Odla Hiwver,
for tmxl:al.cipul Purposcs, wnder
Apglication No. &~3009,  Paemit Ne. A=21lly, of ke Stafs Luand Commirsione,
and that said right te the ves of soid waters hae been porfecied im socordancy with the laoy of Lvisens,
oud made esd sniered of record in the Records of the Bicts Lond Comudmiener of Phoonia, Arigona,
it Volums 5, «f page 1950 on the 3:-& dey of December, 15983 thi the priovity of the
#ight hareby confirmed dates from  Octover 18, 1950 ;o the smowwt of vk o which suck
right i antrtiod snd harsky oenfirmed, for Hhe purpotes aforasid, is limited 1o en omount ectuslly bens-

{n‘a'cﬂy xsed for said purposes, ond ehall xet sweeed Three Mllllan Two Hundired Forty
honeund (3,240,000) sellons per day,

A depeription of the lands under such vight, aid fo which 1he water kereby aOnfirmed & appurtanoni, or

if for other purponet, the place where such waler (s put 30 dovafivial uee. s ac follows:

The plueo whorv such waber 1z put to benoflflielal uge
and ri ht to the wao of the water 1a within ths Town of
Salford wid vielnlty, the worlts bLeing desipnatod «s the
Safford liunloinal Water Supply Syetem.of firaher Gounty,
Arizonu; the point of diverslon being N, 090.02! W s
2,908,7 fect from tho South one-guarier ooener of Scetlen
Five (5}, Tounehip Six (6} South, Range Twenty-elght (20)
Zast, Being within the Scutheant Cuarter aof the Horbhwerot
Churter (2D)M41) of sald Secticn Pive {(5). '

Tha right to the uas of the waler aforeasid havsby confiwmad io rustricted 1o the londs or plass of was
hereln descrided, and vubject o all prior axiciiag riphis,

Eights to the wie of wetsr for powcr pirposst are Buvited 10 6 pariod of forly goars from the daiz of
priovity of fhe right, & kevein wet forth, rwbject (9 o preforence right of rewswcl wndor she lows exiviing at
lis dats of #ho axpiraiion of the vight for power purperass, us herviy canfirmed ond’ limiiad,

IBURULES e aeci ond signaters of the BTATE

R " LAND Q0MMISSIONEE offized
thiz Jrd day of Deccmbor,
l9 - 31 .
ST AL

ROGUR BKRST
Biate Land Comnirioner,

Attete T WMapniond

Secretery.
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Centificate Retord No. 748, .
STATE OF ARIZONA

Page No__. 2758, ____

Water Distwicr No. CounTY OF GRAHAM

Certiticate of Water Right

(For rights petfecied under originel, salargemast or sscopdaty permits)

Tlfis s to Certify, 76 TONY OF SAFFORD
of Baffard Siale of Arizeme hs oxade proof to the satis-

Jaction of the STATE LAND COMMISSIONER of Arizona of a right to the use of the waters of
‘ Bonlte Gmnyon Grook, Tributary af Gila RMvor,

for Kuniolipal smd Domeetic purpeses ’ ander

A‘ppﬂudan No. 42477 Parmit No. h=074  of e Siate Land  Comnrissioner, and that said
right fo the wse of wid waters hw boen porfected in accordance with the faws of Arizona, and
made end antered of record in the Records of the Staie Land Commisioner a! Phoenix, Arizonay
inVelume B  alpage 1746 on the 15th day of Fobruary, 198 ; that the priogty of the
vight hereby confirmed dales from Dwosmber 20, 1983  ; that the amount of waler lo whick mch

vight & enfiled and herchy comfirmed. ‘for the purpeses afosesald, b Umiled to an amount, aclually.

beneficially used for sid mmil. and shall not exceed Two (2) ouble Lest per socond
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AMENDMENT No. 3

TO THE SAN CARLOS APACHE TRIBE
WATER RIGHTS SETTLEMENT AGREEMENT

This Amendment is entered into this | & day of Ml%& by and among

the United States of America on behalf of the Tribe and in no other capacity; the State of Arizona;
the San Carlos Apache Tribe; the Salt River Project Agricultural Improvement and Power District;
the Salt River Valley Water Users> Association; the Roosevelt Water Conservation District; the
Buckeye Irrigation Company; the Buckeye Water Conservation and Drainage District; the Arizona
Cities of Chandler, Glendale, Mesa, Scottsdale, Safford, Tempe and Globe; the Town of Gilbert;
and the Central Arizona Water Conservation District. In order to include Globe as a Party to the
Agreement, the Agreement is amended as follows:

1.0 Page 1, at lines 9 and 18 of the Agreement is amended to expressly include Globe as a Party
to the Agreement.

2.0 Paragraph 3.0 at page 9 of the Agreement is amended to include Exhibit 13.1, Map of the
Cutter subarea, as an Exhibit.

3.0  Subparagraph 4.1 at page 11, lines 1 through 6 is amended as follows (new language is
italicized): '

MAXIMUM
PARAGRAPH DIVERSION AMOUNT
REFERENCE SOURCE (AF/YR)
Salt/Black River 7,300
11 The Tribe’s CAP Contract (original) 12,700

Ak-Chin CAP Allocation (referred to in Sections
3704(a) and 3704(b) of the Act) in normal yearsupto 33,300

10 CAP M&I Priority Water Previously Allocated

to Phelps Dodge Corporation 14,665°
13 CAP M&I Priority Water Previously Allocated

to City of Globe 3,480

71,445

4.0  Subparagraph 10.1 at page 20, lines 3 through 7, is amended to read as follows (new
language is italicized):

} Number used in the Act is incorrect.
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10.1  The Secretary, in accordance with Section 3704(c) of the Act, shall reallocate
to the Tribe an annual right to 14,665 acre-feet of CAP water having a municipal and
industrial priority, which the Secretary previously allocated to Phelps Dodge
Corporation in the Notice of Final Water Allocations to Indian and Non-Indian Water
Users and Related Decisions, dated February 10, 1983, 48 Fed. Reg. 12446, et seq.
(March 24, 1983); and in accordance with Section 3704(d) of the Act, the Secretary
shall reallocate to the Tribe an annual right to 3,480 acre-feet of CAP water having
a municipal and industrial priority, which the Secretary previously allocated to
Globe in the Notice of Final Water Allocations to Indian and Non-Indian Water
Users and Related Decisions, dated February 10, 1983, 48 Fed. Reg. 12446, et seq.
(March 24, 1983).

5.0  Subparagraph 10.2 at page 20, beginning at line 9, is amended to read as follows (new
language is italicized):

10.2  With respect to the water referred to in Subparagraph 10.1 hereof, the
Secretary, in accordance with Sections 3704(c) and (d} of the Act, shall exclude, for
purposes of determining the allocation and repayment of the costs of the CAP as
provided in Article 9.3 of the CAP Master Repayment Contract, the costs associated
with such water from CAWCD’s repayment obligation and such costs shall be
nonreimbursable.

6.0  Subparagraph 11.1(a) at page 20, beginning at line 23, is amended to read as follows (new
language is italicized):

(a) To include the obligation by the United States to deliver water to the
Tribe upon the same terms and conditions set forth in the Tribal CAP Delivery
Contract as follows: water from those sources described in subsections (a), and (¢),
and (d) of Section 3704 of the Act; except that the water reallocated pursuant to such
subsections shall retain the priority such water had prior to its reallocation. The cost
to the United States to meet the Secretary’s obligation to design and construct new
facilities to deliver CAP water shall not exceed the cost of construction of the
delivery and distribution system for the twelve thousand and seven hundred acre-feet
of CAP water originally allocated to the Tribe.

7.0  Paragraph 13 at page 23, line 18, is amended to read as follows (new language is italicized):

13.0 THISPARAGRAPHINTENHONABINFEFT-BEANK THE CITY OF
GLOBE.

(a) Definitions. The Cutter Aquifer underlies the Cutter Subarea which
straddles a portion of the westerly boundary of the San Carlos Apache Indian
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Reservation (the “Reservation”). For purposes of this Agreement, the Cuiter
Subarea is defined as the area described on Exhibit “13.1” to this Agreement; and
the Cutter Aquifer is defined as the geologic water-bearing formation underlying the
Cutter Subarea. The right of Globe to Divert and use water from the Cutter Aquifer
as defined, described, limited and conditioned hereunder, is hereby ratified and
confirmed by the Parties to the Agreement.

(b) Cutter Basin Withdrawals. Subject to the provisions set forth herein,
Globe agrees that it will not Divert from the Cutter Aquifer and use more than two
thousand five hundred (2,500) acre-feet per year; Globe further agrees that on a
year-by-year basis, Globe’s Diversion and use from the Cutter Aquifer shall not
exceed the following:

Year Not to Exceed
2000 1750 acre-feet per year
2001 1855 acre-feet per year
2002 1966 acre-feet per year
2003 2084 acre-feet per year
2004 2209 acre-feet per year
2005 2342 acre-feet per year
2006 2482 acre-feet per year
2007 2500 acre-feet per year

2008 and 2500 acre-feet per year
thereafter

Globe agrees not to provide any potable water for mining purposes or
agricultural use, provided that Globe shall be entitled to provide water o a mining
company for potable use only. Globe agrees that any water provided to mining
companies for potable use or to neighboring communities shall fall within the limits
set forth in this paragraph. Any amounts provided by Globe to the Tribe or Tribal
members for use on the Reservation shall not count against the limits set forth above,
provided that any such provision of water to the Tribe or Tribal members shall be
metered separately.

Neither the Tribe nor the United States guarantee the availability of any
amount of water to Globe under this Agreement.

{c) Compliance_and Reporting. Globe shall install, operate and

maintain, at its own expense, accurate metering devices on all pumps and other
Diversion facilities owned or operated by or for Globe on wells within the Cutter
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subarea. Globe shall keep permanent records of all pumping from all wells and
other Diversions from its wells within the Cutter Subarea and shall deliver to the
Tribe and the Area Director of the Bureau of Indian Affairs, a copy of such records
together with a summary of the total Diversions within thirty (30) days of the end of
each quarter for the preceding quarter, showing all Diversions for the previous
guarter, and the total Diversions for the calendar year through the preceding
quarter, verified and certified as to accuracy. Upon reasonable notice to Globe, the
Tribe, or the United States acting on behalf of the Tribe, may inspect the Diversion
wells or facilities of Globe located in the Cutter Subarea to measure water levels and
determine the accuracy of the metering devices. The cost of any such inspection or
determination shall be borne by the Tribe or by the United States on behalf of the
Tribe.

(d) Well Spacing. Any production well drilled by either the Tribe or
Globe shall not be closer to the boundary of the Tribe’s Reservation than the closest
of Globe's existing wells. Globe will provide to the Tribe and the United States a
survey depicting the legal description for each of its wells prior to December 31,
1999. Notwithstanding the foregoing, subject to the appropriate consents and
permits from all applicable agencies, any Party to this Amendment shall be entitled
to drill an observation well or wells for monitoring purposes closer to the
Reservation boundary.

{e).  Forest Service Special Use Permits. Provided that Globe is in
compliance with the terms and conditions of this Paragraph, the Tribe and the
United States on behalf of the Tribe and in no other capacity, will not object to the
next renewal, or any subsequent renewal thereof, of the special use permit dated
6/26/96, expiration date 12/31/04, or the special use permit dated 1/24/94, expiration
dated 12/31/04, issued by the United States Forest Service to Globe for its Cutter
Subarea well field and water mains therefrom, provided that if Globe attempts to
acquire title to the land described in the special use permits, the Tribe or the United
States shall be free to object to any such acquisition. The terms and conditions of
this Amendment shall be referenced as an attachment and as a limitation to the
special use permits. Approval of this Agreement by the United States shall not be
construed as consent to the renewal of the special use permits. If it is determined
that any or all of Globe's wells or any portion of its water mains or related facilities
are located within the exterior boundary of the Reservation, the title to which the
Tribe does not waive, the Tribe, and the United States acting on behalf of the Tribe,
agree that Globe shall have the permanent right of ingress and egress to Globe’s
wells and facilities for the purpose of Diversion of water, use, inspection,
maintenance, repair or replacement, irrespective of a final resolution of the Tribe's
boundary claim.

Neither the Tribe nor the United States convey or grant any interest in
property to Globe under this Agreement.
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() Right of Refusal. Except for any potential leases or other transfers
of its CAP water supplies to Phelps Dodge Corporation, the Cities of Scottsdale,
Tempe and the Town of Carefree pursuant to the Agreement, prior to offering, or
accepting an offer, during a twenty (20) year period beginning with the Effective
Date of the Agreement, to lease or otherwise transfer to a municipality all or part of
its CAP water supplies not subject to such potential leases or other transfer, the
Tribe shall first offer nine hundred eighty (980) acre-feet per annum of said CAP
water to Globe in writing on the same terms and conditions as offered to or by the
municipality. Globe shall have ninety (90) days from receipt in which to accept any
such offer, or such additional time as Globe and the Tribe may agree to in writing.

(g¢)  Default. Inthe event that either Globe or the Tribe fails to fulfill its
non-monetary obligations under this Paragraph, such Party shall have ten (10) days,
after receiving written notice of such failure from the other Party, to cure any such

non-monetary default before such failure shall be deemed to constitute an event of
default.

(h)  Injunctive Relief Globe, the Tribe and the United States agree that
monetary damages shall be deemed inadequate for non-monetary breaches under
this Paragraph, and that injunctive relief shall be available for the enforcement of
the non-monetary terms of this Paragraph. Any such claim for injunctive relief shall
be brought in Federal District Court pursuant to Section 3710(a) of the Act.

(i) Covenant Not to Sue. Neither the Tribe nor the United States acting
on behalf of the Tribe shall (1) sue Globe for any claims (other than for enforcement
of the Agreement) related to Globe's Diversion or use of water from the Cutter
Aquifer, or related to the transportation of such water across basin or sub-basin
boundaries, or (2) interfere with Globe's access to, maintenance, repair or
replacement of Globe's wells or water mains.

8.0  Subparagraph 18.3(f) at page 27, beginning at line 18, is amended to read as follows (deleted
language is illustrated by strike-out):

(f) claims in the Gila River Adjudication or other court of competent
jurisdiction (1) to water from the Gila River and its tributaries, other than from the
San Pedro River and its off-Reservation tributaries, upstream from Gila Crossing
against the States of Arizona and New Mexico or any agency or political subdivision
thereof, the-City-ef Glebe; the City of Safford, SCIDD, the U.S. Forest Service, the
Gila River Indian Community, its members and allottees and the United States acting
on their behalf and on behalf of the San Carlos Irrigation Project, or any other person,
corporation or municipal corporation; (2) to the water supplies specified in
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Paragraphs 4.0 and 5.0 hereof, against the White Mountain Apache Tribe and its
members and the United States acting on their behalf, the U.S. Forest Service, and
Phelps Dodge. All parties referred to in this Subparagraph (f) are herein referred to
as “the non-settling entities”;

9.0  Subparagraph 22.15(b) at page 45, beginning at line 9, is amended to add Globe as a Party
to be noticed under this Agreement:

As to the City of Globe: City of Globe
150 North Pine Street
Globe, AZ 85501
Attn: City Manager

This amendment is entered into on the date and year first set forth above.

THE UNITED STATES OF AMERICA

By: ﬂO %/

Acting Deputy Secretary of Int

THE STATE OF ARIZONA

Governor

CENTRAL ARIZONA WATER CONSERVATION
DISTRICT  <~..
RICT o

¢
1 ‘.

r‘:\_

Attest: M Q('Qv~

Secretary

Approved 35/ %/?%L
to Form: Gtagln -
s
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SAN CARLOS APACHE TRIBE

Approved g
to Form:

SALT RIVER VALLEY WATER USERS’
ASSOCIATION

ij %W/ By:

Its:  PRESIDENT

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

Attesf’ ﬂWdf %WIBY

SECRETARY

Its:

ROOSEVELT WATER CONSERVATION
DISTRICT

Secretary

e ' =
Approved as / . A A _
to Form: \_/;, L %/2— ’] g ?,{4 E
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BUCKEYE IRRIGATION COMPANY

Attest: By: £ ‘M /A,V_/Z-—-\
/gecretar}'/ President

Approved as
to Form:

BUCKEYE WATER CONSERVATION AND

DRAINAGE DISTRICT
Attest: ——— ‘ By:
ecretary President
Approved as
to Form:
CITY OF SCOTTSDALE
Attest: %M% By: M/Z /Z/ 4”“3%10—
Clerk Mayor
Approved as
to Form: (,/" e "//
City Attompy
CITY OF GLENDALE
Attest: By:
Clerk Mayor
Approved as
to Form:

City Attorney
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CITY OF MESA

QAR e

Mayor

Approved as _ /
(Q-*c (5
CITY OF TEMPE

to Form:
Depo 3“’\\*€/ity A"t?:)dmey
R Bijf I it
Mayor

Attest:
Clerk
Approved as 52 /M
to Form: ; é/
1ty Attorney
““\ummum,”
SRR OR CITY OF LER
I L
uﬂu\“"ﬂz L "o ,
aygr
UM / ﬂ

Attest: e'/ ml,l"yf,,
%,

%,

Pt IEL
g e
gy

L]

Approved as
to Form:
City Attorney

TOWN OF GILBERT

- Adtest: %ALLM%
Clerk
y74 ; 74

- Approved as
to Form:

City Attormney
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CITY OF GLOBE

L T >}75 BQ/}—I/«:&/, N2
Clerk u Mayor / /
wwoer Lo,

City Attormey V4

CITY OF SAFFORD
Attest: :Q))é Yy \j‘_/jz wid,. By /B[w W(va
: ' Mayor J

Approved as
yJ
to Form:
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City of Scottsdale Agreement No. 99-019-COS

Scottsdale during each month of the following Year along with a preliminary estimate of Lease Water
desired for the succeeding two years.

(i1i)  Upon receipt of the schedule, the Secretary shall review it and, after consultation with
the Tribe, the Operating Agency and Scottsdale, shall make only such modifications to the schedule as
are necessary to ensure that the amounts, times, and rates of delivery to Scottsdale are consistent with
the delivery capability of the CAP, considering, among other things, the availability of water and the
delivery schedules of all CAP contractors and subcontractors; provided, that this provision shall not be
construed to reduce annual deliveries to Scottsdale.

(iv)  On or before December 1st of each Year beginning with the Year following the initial
Year of water delivery under this Lease, the Secretary or, if such authority has been delegated to the
Operating Agency, the Operating Agency, shall determine and furnish to Scottsdale and the Tribe the
water delivery schedule for the following Year, which shall show the amount of water to be delivered
to Scottsdale during each month of that Year, contingent upon Scottsdale remaining eligible to receive
water under all terms contained herein.

{c) The monthly water delivery schedules may be amended upon Scottsdale’s written
request to the Secretary, the Tribe and the Operating Agency. Proposed amendments shall be
submitted by Scottsdale as soon as Scottsdale determines it requires such amendments, but no later
than 15 days before the desired change is to become effective, and such requests shall be subject to
review and modification by the Secretary in like manner as the schedule. The Secretary or, if such
authority has been delegated to the Operating Agency, the Operating Agency, shall notify Scottsdale
and the Tribe of the its action on Scottsdale’s requested schedule modification within 10 days of the
Secretary’s or, if such authority has been delegated to the Operating Agency, the Operating Agency’s,
receipt of such request. No modification shall prevent the delivery of Project Water to the Tribe and
its lessees in accordance with their previously scheduled CAP water supplies.

(d)  Inno event shall the Secretary, the Operating Agenéy or the Tribe be required to deliver

to Scottsdale from the Water Supply System in any one month a total amount of Lease Water greater
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than 11 percent of Scottsdale’s maximum entitlement under this Lease; provided, however, that the
Secretary may, upon the request of Scottsdale, deliver a greater percentage in any month: (i) if such
increased delivery is compatible with the overall delivery of Project Water to other contractors and
subcontractors as determined by the Secretary and the Operating Agency; and (ii) with the consent of
the Tribe. Such consent may only be withheld where Scottsdale’s request will prevent the delivery of
Project Water to the Tribe in accordance with its schedule requests.

4.16 Points of Delivery - Measurement and Responsibility for Distribution of Water.

(a) The water to be furnished to Scottsdale pursuant to this Lease shall be delivered at
Scottsdale’s CAP turnout.

(b)  All water delivered from the CAP shall be measured with equipment furnished and
installed by the United States and operated and maintained by the United States or the Operating
Agency. Upon the request of Scottsdale, the Tribe, or the Secretary on behalf of the Tribe, the
accuracy of such measurements shall be investigated by the Secretary or the Operating Agency, the
Tribe, and Scottsdale, and any errors which may be mutually determined to have occurred therein shall
be adjusted; provided, that in the event the parties cannot agree on the required adjustment, the
Secretary’s determination shall be conclusive.

(c) Neither the United States, the Tribe, nor the Operating Agency shall be responsible for
the control, carriage, handling, use, disposal, or distribution of Lease Water beyond the delivery
point(s) agreed to pursuant to Subsection 4.16(a) of this Lease. Scottsdale shall hold the United States,
the Tribe, and the Operating Agency harmless on account of damage or claim of damage of any nature
whatsoever for which there is legal responsibility, including property damage, personal injury, or death
arising out of or connected with Scottsdale’s control, carriage, handiing, use, disposal, or distribution
of such water beyond said delivery point(s).

4.17 Temporary Discontinuance or Reduction. In addition to the right of the United States
under Subparagraph 8.3(a)(iv) of the CAP Master Repayment Contract to temporarily discontinue or

reduce the amount of water to be delivered, the United States or the Operating Agency may, after
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consultation with the Tribe and Scottsdale, temporarily discontinue or reduce the quantity of water to
be furnished to Scottsdale as herein provided for the purpose of investigation, inspection, maintenance,
repait, or replacement of any of the Project facilities or any part thereof necessary for the furnishing of
water to Scottsdale. So far as feasible, the United States or the Operating Agency shall coordinate any
such discontinuance or reduction with the Tribe and Scottsdale, except in case of emergency, in which
case no notice need be given. The United States, its officers, agents, and employees, the Tribe, its
officers, agents and employees, and the Operating Agency, its officers, agents, and employees, shall
not be liable for damages when, for any reason whatsoever, any such discontinuance or reduction in
delivery of water occurs. If any such discontinuance or reduction results in deliveries to Scottsdale of
less water than what has been paid for in advance pursuant to Subsection 4.11(a) of this Lease,
Scottsdale shall be entitled to reimbursement from the United States, or CAWCD if Scottsdale paid
CAWCD pursuant to Subsection 4.11(a), for the proportionatc amount of such advance OM&R
payments prior to the date of Scottsdale’s next payment of OM&R costs, or Scottsdale may be given
credit toward the next payment of water charges if Scottsdale should so desire.

4.18 Priority in Case of Shortage. Lease Water shall have the priority provided in Section

3706(b)}(1) of the Act.

4.19 Water and Air Pollution Control. Scottsdale, in carrying out this Lease, shali comply
with all applicable water and air pollution laws and regulations of the United States and the State of
Arizona and shall obtain all required permits or licenses from the appropnate Federal, State, or local
authorities,

420 Quality of Water. The operation and maintenance of Project facilities shall be

performed in such manner as is practicable to maintain the quality of water made available through
such facilities at the highest level reasonably attainable as determined by the Secretary. Neither the
United States, the Tribe, nor the Operating Agency warrants the quality of water and is under no
obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Scottsdale waives its right to make a claim against the United States, the Operating Agency, the Tribe,
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or another lessee or CAWCD subcontractor because of changes in water quality caused by the
commingling of Lease Water with other water.

421 Water Conservation Program. There is a strong Tribal and Federal interest in
developing an effective water conservation program because of this Lease. Therefore, use of the Lease
Water shall be consistent with Article 6.4 of Scottsdale’s CAP M&I subcontract, a copy of which
Article is attached hereto as Exhibit B and incorporated into and made a part of this I ease.

422  Officials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident Commissioner, no officer or
employee of the United States, the Tribe, Scottsdale or the Operating Agency shall be admitted to any
share or part of this Lease or to any benefit that may arise herefrom. This restriction shall not be
construed to extend to this Lease if made with a corporation or company for its general benefit.

(b) No officer or employee of the Tribe, Scottsdale, the United States or the Operating
Agency shall receive any benefit that may arise by reason of this Lease other than as a water user
within the CAP and in the same manner as other water users within the CAP.

4.23 Books, Records, and Reports. Scottsdale shall establish and maintain accounts and

other books and records pertaining to its financial transactions, land use and crop census, water supply,
water use, changes of Project works, and to other matters as the Secretary may reasonably require.
Reports thereon shall be furnished to the Secretary in such form and on such date or dates as the
Secretary may require. Subject to applicable Federal laws and regulations, each Party shall have the
right during office hours and upon 10 days written notice to examine and make copies of the others’
books and records relating to matters covered by this Lease.

4.24 Equal Opportunity. During the performance of this Lease, Scottsdale agrees as follows:

(a) Scottsdale shall not discriminate against any employee or application for employment
because of race, color, religion, sex, or national origin. Scottsdale shall take affirmative action to
ensure that applicants are employed, and that employees are treated during employment without regard

to their race, color, religion, sex, or national origin. Such action shall include, but not be limited, to the
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following: Employment, upgrade, demotion, or transfer; recruitment or recruitment advertising; layoff
or termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. Scottsdale agrees to post in conspicuous places, available to employees and applicants
for employment, notices to be provided setting forth the provisions of this nondiscrimination clause.

(b) Scottsdale shall, in all solicitations or advertisements for employees placed by or on
behalf of Scottsdale, state that all qualified applicants shall receive consideration for employment
without discrimination because of race, color, religion, sex, or national origin.

(c) Scottsdale shall send to each labor union or representative of workers with which it has
a collective bargaining agreement or other contract or understanding, a notice, to be provided by the
Secretary, advising said labor union or workers” representative of Scottsdale’s commitments under
Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

(@)  Scottsdale shall comply with all provisions of Executive Order No. 11246 of September
24, 1965, as amended, and of the rules, regulations and relevant orders of the Secretary of Labor.

(e) Scottsdale shall furnish all information and reports required by said amended Executive
Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and shall
permit access to its books, records, and accounts by the Secretary and the Secretary of Labor for
purposes of investigation to ascertain compliance with such rules, regulations, and orders.

(H) If Scottsdale, in exercising its rights or discharging its duties under this Lease, fails to
comply with the nondiscrimination clauses of this Lease or with any such rules, regulations, or orders,
this Lease may be canceled, terminated, or suspended, in whole or in part, by the United States, and
Scottsdale may be declared ineligible for further Government contracts in accordance with procedures
authorized in said amended Executive Order and such other sanctions may be imposed and remedies
invoked as provided in said amended Executive Order, or by rule, regulation, or order of the Secretary
of Labor, or as otherwise provided by law.

I
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() Scottsdale shall include the provisions of Subsections 4.24(a) through (f) in every
sublease unless exempted by the rules, regulations, or orders of the Secretary of Labor issued pursuant
to Section 204 of said amended Executive Order, so that such provisions shall be binding upon each
sublessee. Scottsdale shall take such action with respect to any sublease under this Lease as may be
directed by the Secretary of Labor as a means of enforcing such provisions, including sanctions for
noncompliance; provided, however, that in the event Scottsdale becomes involved in, or is threatened
with, litigation with a sublessee as a result of such direction, Scottsdale may request the United States
to enter into such litigation to protect the interest of the United States,

4.25 Title VI, Civil Rights Act of 1964.

(a) Scottsdale agrees that it shall comply with Title VI of the Civil Rights Act of July 2,
1964 (78 Stat. 241), and all requirements imposed by or pursuant to the Department of the Interior
Regulation (43 C.F.R. § 17) issued pursuant to that title to the end that, in accordance with Title VI of
that Act and the Regulation, no person in the United States shall, on the grounds of race, color, or
national origin be excluded from participation in, be denied the benefits of, or be otherwise subjected
to discrimination under any program or activity for which Scottsdale receives financial assistance from
the United States and hereby gives assurance that it shall immediately take any measures to effectuate
this agreement.

(b) If any real property or structure thereon is provided or improved with the aid of Federal
financial assistance extended to Scottsdale by the United States, this assurance obligates Scottsdale, or
in the case of any transfer of such property, any transferee for the period during which the real property
or structure is used for a purpose involving the provision of similar services or benefits, If any
personal property is so provided, this assurance obligates Scottsdale for the period during which the
Federal financial assistance is extended to it by the United States.

(c) This assurance is given in consideration of and for the purpose of obtaining any and all
Federal grants, loans, contracts, property, discounts, or other Federal financing assistance extended

after the date hereof to Scottsdale by the United States, including installment payments after such date
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on account of arrangements for Federal financial assistance which were approved before such date.
Scottsdale recognizes and agrees that such Federal ﬁnaﬁcial assistance shall be extended in reliance on
the representations and agreements made in this assurance, and that the United States shall reserve the
right to seek judicial enforcement of this assurance. This assurance is binding on Scottsdale, its
successors, transferees, and assignees.

426 Contingent on Appropriation or Allotment of Funds. The expenditure or advance of

any money or the performance of any work by the United States or the Tribe under this Lease which
may require appropriation of money by the Congress or the allotment of funds shall be contingent upon
such appropnation or allotment being made. The failure of the Congress to appropriate funds or the
absence of any allotment of funds shall not relieve Scottsdale from any obligation under this Lease,
except where such failure constitutes a material breach of this Lease. No liability shall accrue to the
United States or the Tribe in favor of Scottsdale in case such funds are not appropriated or allotted.

4.27  The Tribe’s Covenants. The Tribe agrees:

(a) To observe and perform all obligations imposed on the Tribe under the Tnbe’s CAP
Delivery Contract which are not assumed by Scottsdale so that Scottsdale’s rights are not in any way
impaired;

(b) Not to execute any other lease or obligate by contract any of the Tribe’s right to the
delivery of Project Water under the Tribe’s CAP Delivery Contract in a manner which would impair
Scottsdale’s rights hereunder,

(©) Not to alter or modify the terms of the Tribe’s CAP Delivery Contract in such a way as to
impair Scottsdale’s rights to receive delivery of the Lease Water under the terms of this Lease, or to
exercise any option required or permitted by the Tribe’s CAP Delivery Contract so as to interfere with or
change Scottsdale’s rights to receive delivery of the Lease Water under the terms of this Lease; and

(d) Not to teﬁn'mate or cancel the Tribe’'s CAP Delivery Contract, or transfer, convey or
permit a transfer or conveyance of said Contract so as to cause a termination of, interference with, or

modification of the rights and obligations under the Tribe’s CAP Delivery Contract.
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(e) The Tribe shall deliver to Scottsdale a copy of any amendment to the Tribe's CAP
Delivery Contract within thirty (30) days of the execution of the amendment.

428 Scottsdale’s Covenants. Scottsdale agrees not to sublease, exchange, transfer or otherwise

dispose of any of Scottsdale’s right to the delivery of Lease Water under this Lease in a manner which
would impair the Tribe’s rights hereunder.

429 CAWCD Repayment. Pursuant to Section 3706(f) of the Act, for the purpose of

determining allocation and repayment of costs of the CAP as provided in Article 9.3 of the CAP Master
Repayment Contract, the costs associated with the delivery of water pursuant to this Lease shall be non-
reimbursable, and such costs shall be excluded from CAWCD's repayment obligation.

430 Taxation. The water subject to this Lease is allocated to the Tribe in partial satisfaction of
the Federal reserved water rights of the Tribe. The water is a trust asset held in trust by the United States
for the Tribe. In entering into this Lease, the Tribe and Scottsdale have assumed and relied upon the fact
that the water to which the Tribe is entitled under the Tribe’s CAP Delivery Contract is a Federal trust
resource which would not be subject to taxation. Although it is the understanding and intent of the Tribe
and Scottsdale that such water is not subject to taxation in the first instance, to the extent that any such
taxation right or power may exist, the Tribe and Scottsdale, on a government to government basis, each
agree to refrain from imposing any tax on this Lease or the Lease Water, or any tax measured by the value
of such water to be delivered under this Lease or the transportation of Lease Water under this Lease.

5. WAIVER OF SOVEREIGN IMMUNITY

The United States and the Tribe waive their sovereign immunity from suit as provided in Section
3710(a) of the Act, and Scottsdale waives any right it may have to claim that it may not be sued under the
Eleventh Amendment of the United States Constitution, in the United States District Court for the District
of Arizona on any claim or claims which they may have as against each other, or which Scottsdale may
have against either or both of them, which relate to the interpretation or enforcement of this Lease, and
any such claim or claims shall be brought exclusively in such District Court to the extent the Court

otherwise has jurisdiction.
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6. DEFAULT AND REMEDIES

6.1 Loss of Entitlement. Scottsdale shall have no right to delivery of water from Project

facilities during any period in which Scottsdale may be in arrears in the payment of any charges due
the Tribe. Failure to pay any lease payment, OM&R cost or other charge due under this Lease shall
constitute a default under this Lease. Failure to cure such default within the periods set forth in
Section 6 of this Lease may constitute a material breach which may subject Scottsdale to all remedies
available to the Tribe, including termination of this Lease. During any period of default during which
deliveries to Scottsdale have been suspended due to such default, the Tribe may, subject to Scottsdale’s
right to cure, use the water within its Reservation or on land leased by the Tribe, or lease, exchange,
transfer or otherwise dispose of to another entity any water determined to be available under this Lease
for which payment is in arrears. Prior to the time any termination for default is deemed final pursuant
to this Section 6, Scottsdale shall have the right to cure and thereby regain the right to use any unused
portion of the water determined to be available under this Lease upon payment of all delinquent
charges plus any difference between the obligation under this Lease and the price received from the
lease of the water by the Tribe, or the United States on behalf of the Tribe, and payment of charges.

6.2 Curing for Scottsdale’s Nonpayment. If the initial payment of the Water Lease Charge is

not made on or before the date such payment is due, or if any successive payment is not made on the date
such payment is due, Scottsdale shall be in default and the Tribe, or the Secretary on behalf of the Tribe,
shall give written notice of default to Scottsdale. The notice of default shall specifically describe the
default and state the amount due by Scottsdale (“Default Amount™). After notice of default, the rights of
Scottsdale and the Tribe shall be as follows:

(a) For sixty (60) days following the notice of default, Scottsdale shall have the right to cure
any such default by tendering the Default Amount to the Tribe together with interest on the Default
Amount accrued at the annual rate of one percent (1%) over the Prime Rate in effect on the due date, but
in no event less than nine percent (9%) per annum. A cure effected pursuant to this Subsection 6.2(a)

shall constitute full performance of such payment obligation. For purposes of this Lease, the term “Prime
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Rate” shall mean the per annum interest rate designated by Bank One Arizona as its “prime rate,” “base
rate,” or “reference rate” for commercial loans as publicly announced from time to time.

(b) A failure by Scottsdale to cure as provided for in Subsection 6.2(a) hereof, after notice of
default, shall constitute a material breach under this Lease and shall constitute grounds for termination of
this Lease. The Tribe shall give Scottsdale at least ten (10) days written notice prior to termination of this
Lease for material breach. Upon the effective termination of this Lease by the Tribe pursuant to this
Section 6, Scottsdale shall be indebted to the Tribe in the amount of Fifteen Million Thirty Seven
Thousand Five Hundred Dollars ($15,037,500), adjusted in accordance with Subsection 4.9 hereof, less
principal payments made before the default, together with interest, costs and reasonable attorneys’ fees as
provided by law, and the Tribe shall be entitled to judgment for such an amount. Payment of the amount
provided in this Subsection 6.2(b) prior to the effective termination of this Lease by the Tribe pursuant to
this Section 6 shall constitute full performance of Scottsdale’s obligations under Subsections 4.9 and 4.10
of this Lease.

(c) Notwithstanding the foregoing provisions of this Section 6, upon effective termination of
this Lease by the Tribe for any reason, the Tribe shall have the affirmative obligation to use its best efforts
to contract with a third party or parties for a lease or leases, transfer or transfers, or other disposition of the
Lease Water which is the subject of this Lease for a valuable consideration. All consideration received
from said lease(s) or transfer(s) shall first be applied to the costs and attorneys fees, if any, incurred by the
Tribe n reducing its claim against Scottsdale to judgment; then to reduce the accrued interest and
principal owed by Scottsdale under this Lease. The Tribe shall be entitled to any excess proceeds, as well
as to all rights to the delivery of the Lease Water which is the subject of this Lease.

6.3 Termination. In addition to any other remedy provided herein, or otherwise provided at
law or in equity, either Scottsdale or the Tribe may terminate this Lease for material breach upon written
notice of default of a material provision and failure to cure the default within the periods provided herein;
provided, however, if no period is specified, the time for curing such default shall be as soon as reasonably

possible, but not tonger than thirty (30) days.
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7. GENERAL PROVISIONS

7.1 Effective Date and Enforceability Date. This Lease shall be effective and binding when it

has been executed by all Parties hereto (“Effective Date”). However, no Party shall be required to
perform any of the obligations, or be entitled to receive any of the benefits, under this Lease until the
Enforceability Date of the San Carlos Apache Agreement as set forth in Subparagraph 22.4.1 thereof
(which date shall also constitute the “Enforceability Date” of this Lease).

7.2 Effect of San Carlos Apache Agreement. On the Enforceability Date of the San Carlos
Apache Agreement, this Lease shall be enforceable between the Parties notwithstanding the performance
or non-performance of other provisions of the San Carlos Apache Agreement not related to this Lease.
The provisions of the San Carlos Apache Agreement that are related to this Lease are set forth in
Subparagraphs 11.1 (¢), (d), 11.2, and 11.4 of the San Carlos Apache Agreement.

7.3 Invalidity of Agreement. If Scottsdale’s right to the delivery and use of the Lease Water

under this Lease is determined to be invalid by a final judgment of a Federal court entered over the
objection of Scottsdale, then the Tribe shall refund to Scottsdale within ten (10) days of said determination
that portion of the Water Lease Charge that the number of years remaining in the Lease Term at the time
of such determination bears to the total Lease Term, together with interest thereon at the rate of eight
percent (8%) per annum from the date of each payment by Scottsdale to the date of reimbursement of each
sum by the Tribe.

74  Attorneys' Fees. The prevailing party in any lawsuit, appeal or other proceeding

brought to enforce or to otherwise implement the terms and condttions of this Lease shall be entitled to
an award of reasonable attorneys' fees and costs; provided, however, this provision shall not apply to
the United States.

7.5  Delegation of Responsibility. The Tribe agrees that the Secretary may delegate
operational responsibilities to the Operating Agency. The Tribe does not consent to the delegation to
the Operating Agency of any Trust responsibility of the United States to the Tribe.

i
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7.6 Approval, Consent and Ratification. The Tribe, Scottsdale and the Secretary, by execution

of this Lease, approve, endorse, consent to and ratify this Lease.

7.7 Counterparts. This Lease may be executed in multiple counterparts, each of which shall be
considered an original and all of which, taken together, shall constitute one agreement.

7.8  Notice. Any notice to be given or payment to be made under this Lease shall be properly
given or made when received by the individual(s) designated below, or five (5) days following deposit in
the United States mail in an Arizona or Washington, D.C., post office, certified or registered, postage
prepaid, addressed as follows:

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.'W.
Washington, D.C. 20240

Area Director

Phoenix Area Office
Bureau of Indian Affairs
P.O.Box 10

Phoenix, Arizona 85001

Regional Director

Bureau of Reclamation

Lower Colorado Region

P.O. Box 61470

Boulder City, Nevada 89006-1470

Superintendent

San Carlos Apache Tribe

1 San Carlos Ave.

San Carlos, Arizona 85550

(b) As to the Tribe:
Office of Tribal Chairman
San Carlos Apache Tribe
P.O.Box 0
San Carlos, Arizona 85550
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(c) As to Scottsdale:
City Manager
City of Scottsdale
3939 Civic Center Blvd.
Scottsdale, Arizona 85251

City Attomey

City of Scottsdale

3939 Civic Center Bivd.
Scottsdale, Arizona 85251

or addressed to such other address as the party to receive such notice or payment shall have designated by
written notice given as required by this Subsection 7.8.

7.9  Governing Law. This Lease shall be govermned in accordance with Federal law

applicable to contracts and leases with Indian Tribes and the Act. To the extent that Federal law
provides no controlling precedent, the Court shall apply Arizona law as its choice of law.

7.10  Waiver. No waiver of any breach of any of the terms or conditions of this Lease shall be

construed as a waiver of any subsequent breach of the same or other terms or conditions of this Lease.

7.11 Severability. If any term or provision of this Lease is held to be unenforceable or invalid
by a court of competent jurisdiction, that term or provision shall be severable from the remainder of this
Lease and shall not affect or render invalid any other term or provision of this Lease.

7.12  Construction and Effect. This Lease and each of its provisions are to be construed fairly
and reasonably and not strictly for or against any party hereto. The Section titles used in this Lease are for
convenience only and shall not to be considered in the construction of this Lease.

7.13  Successors and Assigns. Each of the terms and conditions of this Lease shall be binding

on and inure to the benefit of the Parties and their successors and assigns.

7.14  Third Party Beneficiaries. There shall be no third party beneficiaries of this Lease.

7.15  Good Faith Negotiations. This Lease has been negotiated in good faith for the purposes of
advancing the settlement of legal disputes, including pending litigation, and all of the Parties agree that no

information exchanged or offered, or compromises made, in the course of negotiating this Lease may be
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used as either evidence or argument by any party to this Lease in any legal or administrative proceeding
other than a proceeding for the interpretation or enforcement of this Lease.

7.16  Further Instruments and Acts. Each Party will, whenever and as often as it shall be

requested so to do by either or both of the others, perform such acts and cause to be executed,
acknowledged or delivered any and all such further instruments and documents as may be necessary or
proper, in the reasonable opinion of the requesting party, in order to carry out the intent and purpose of
this Lease.

IN WITNESS WHEREOF, the Parties have executed this Lease on the dates shown below.

THE UNITED STATES OF AMERICA

By:
Bureau Af Indian Affairs

Date: /é2 /7_/7_7 Date: /?\//7/’77
/ 7/ /o

1
i
i
1
i
i
"
1/
I
1
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ATTEST:

Secretary

APPROVED AS TO FORM.:

ATTEST:

Sonia Robertson, City Clerk

APPROVED AS TO FORM:

Fredda J. Bisman
City Attorney

City of Scottsdale Agreement No. 99-019-COS

SAN CARLOS APACHE TRIBE

CITY OF SCOTTSDALE, an
Arizona municipal corporation
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EXHIBIT A

TRIBE'S CAP DELIVERY CONTRACT,
AS AMENDED BY AMENDMENT NO. 3
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uses, apd w o a limit of 510,000 acre feet of water for ron-Trdian il

ral oand Isrumnrial owses. .-
3,22 "Pxchapge Hate:” shall mean water to be deliveresd to Cercrastor

beorourehr [zom a Il sogree arsiant to an cscharee an “iem

RlARNELY

Toake asin Irojeot ot




G, DELIVOCRY U8 WAILE:

4.1} -Ohliuations cf the United States.

Subject to the termz, czna-

ditions, and provisiens set futth in this conlract during sueh periods ge it
cperal s and maintaing the Project, the United Slates will deliver Proiect

Water to the Contractor. The Unated States will use reasonabie dilicence to
make avatlable to the Conlruclor Lhe quantities of water specificd 1o the
scheaule submitted by Contracteor and shall make deliveries of Project

Waler lo Contractor to meet Contractor's waler requirements within the

constraints of and in accordunce with Section 4.6. After transfer of QMR

to Operating Agency the Uniled States will make deliveries of Projuct Water

to the fperating Agency for subuequent delivery to Contractor as provided
hercin; Lhe Secretacy shall require a Subcontractor or other Indian Contcactor
to nccrpt Project Water in exchange for or in replacement of existing supplies
other Lhan the mainstream of Lhe Colorado River so that Conlracier may receive
the wialer Lo be delivered Lo it pursuant to this contrsct frem a lacal socurce,
all purnuant to See. 304(d) of the Basin Froject Act (43 USCA 1524(d)).

&.2 lerm of Conltract.

this Contract shall become effective upan

its exrculion and shall rwemain in effect Tor a period of 50 years beginning
wilh the year following Substantial Completion of the Project; Provided, that
this funtracl may be renewed upon written request by Contractor upon terms

and condilions of renewal to be agreed upon not laler than one year prioe tao

the expiration af Lhis fantractl.

&.3 Conditions Pelating to Beliverv. Contrsctor hereby agrees that:
{a) The abhligation ol the United States to deliver ‘water under

thie vantract 1s sehject Los




— T e

(1) The avarlabibily of such water for use 1n Acyrong
encers

he provisions of the Colerado River Cormpact, executed hovember 24

1922; the Doulder Canyon Project Acl, 45 Stat. 1057, dated Decemher 21

] IEJEE;
the Cclorado River Basin Projecl act, dated Deplember 30, 1963, 82 St
£G5S the rontract between the Uniled States and the State of Arizona dateg

February §, 1544; the Opinion of the Supreae Courl of the United St

the cace of Arizena v California et al., 373 U5, 54, rendered June 3

' 1963;

the March 9, 1944, Decree of that Court in said case, 376 U.S. 340, as
now issued or hereafter modified.

(2) Executive A, Scventy-cighth Cungress, Second Session, a
tresty between the United Stales of America and the United Mexican Stales,
signed sl Washinglon, D.C., on February 3, 1964, relating to the utilizatien

of the waters of Lhe Colorsdo River and Tijuana River and of the Rio Crande

—— e

from Farl Quilman, Texas, to the Gulf of Mexica, and Executive H, Seventy-eighth

Congéc:s, Second Session, a protocol signed st Washington, D.C., on hovember 1%,

1544, rupplementary to the Treaty, all hereinaflter referred to as the Mexican
Yiater Treaty,
(3) Ihe express understanding and agreement by the Contractor
thal this contract is subject Lo Lhe coendition Lhst lwover Dam and Lake Mesd
shall be used: first, for river reguistion, improvement of navigstion, and
fiood control second, for irriguaticn and domestic uses and satisfaction of

presont perfected rights in pursuance of Article VIID of the Colorado River

Compnet opproved by Section 13(a) of thé Boulder Canycn Project Act; and third,

far power:y and furthermore, that this cantract is made upon the exprecs

candition and with the eapreus covenant that all rights hercunder shail be




subiert Lo and contralied b the Colurade River Compact and thal tho Unotey
Stales and the Contractur shall abserve and he subject to and contenlley oy
said Uolurado River Compact and Boulder Canynn Project Act in the coo-

st

ruct ion management, and cperaton of Hoover Dam, Lake Mead, carale and

othicy worbs il the storage, doversion, delivery, dind use of water Lo be
delivered to Centractor hereounder.

{5) The right of the United States tempararily to discon-

Vinwe Lo peduce bhe smoust of waler o be deliverced hereunder whenever soch
¢igcontinyance or reducticn is made necessaly for purpeses of investigstions,
inspections, replacuments, maintenance, oF repairs or any works whatsoever

affecting, utilized for, in the opinicn of the Secretary, necessary for

delivery of water hereunder, its being understaooed thst so far as feasible
the United States will (1) do so during periods of low waler demands and
(2) give reasonable netice in advance of such temperary discontinuance or

redoct ton,

(b) Ihere Le in effect measures, adequale in the judgnent
af the Sccrelary, to provide for the internally integrated mansgement and
control of surface and groundwaturs within Contractor's Reservation to the
end that groundwater willdrawnls are mansged on 3 responsible basis.

() The canals and Distribution Works through which Project
Water is conveyed afler its delivery to the Contractor shall be maintained
with Tinings wadequale in the Seeretary's jidgmenl to prevent nxcessive
conveyance losses: Provided, lhe Cnntrﬁc{Pr chall be relieved from this

abligation if the United Stales devs not make Duneds for this purpane avails

) i - TS . vt P .
sble to Contractor following a Limely [egoss for nuch funds,




{(d)  The Contracter shall not pump ner permil others te pump
arsunilealer from within the exterior boundaries of Contractor's Reservaticn
for use outcide surd Heservalion unless the Seeretary and the Contractos
anrec, or shall have previoasly agreed, thal osurploes of groundenler exigte

and drornage is reguired; Provided however, that «here

Sueh pumpling is

pnrezently permitled pursuant ta canlracl, siid pusping may continge through-

el bt fe of sad contrael; ripviihﬂj Dy}jgg. thal such frumpiog may be

permiticd in other ond addilional cases suhject tn the approval of the

Secratary.

(e) 1he Contractor shall not sell or permit the sale or other

dicpeisttion of any Projecl Waler fer use outside the Lontractor's Resnrvation

excent:

(1) 1lne Contracfor may exchange Praject Water and may change
timea and places of delivery of Project Water, subject to the approval of the
Secrelary; and

(2) e Conlructor may dispose of Prujest Water creditind
againet finally determined Waler Rights to the same extent thst said Water
Rights may then be subject la dispositon by Conlraclor,

4.0 Delivery of Project Water Priar tn Complelion of Praject

Prior Lo completion of Lhe Project works, water may be lempararily available

for delivery to Conmtructor. When such water 15 available, the Contractor

Officer will so notify Conleactor and the waler will be delivered on a "when

available™ basis al such legms as agrecd upsn belween the Contractor and the

Contracting Officer.




5.5 Delivery Entiticmends and Ublsaadsons,  The United States g

Lhe qu:ulinq'ﬁgrnc> will nol bue required to deliver to the Contractor under

—
e

- ~
thys contgact 1 escesy of 12,700 ucresfert of Progect Water yesrly during

the Jile of the Panc't‘l\.‘\-.

4.6 Procecure for Ordering Water.

Following nelice of Substantial Completion of the Project, Contracting Offices
will 1scue s Natice of Availability of Project Water to Contracter. The
Contractior will, in accordance with the pracedures hereinafter set out, submit
wiitlen schedules to the Centracting OFficer showing the quantities of water
requested for delivery. If the Noticg of Availability of Project Wster is
given by Contracloer prior to July I of any year, the first schedule for the
Lalance of the current yrar shall be submitled to the Contracting Gfficer
within 30 gaye. 1f said Notice is given after July 1 of any year, the
first schedule shall cover the halance of ihe Yhen current year and the next
sucreeding full year. Thereafter, the amaunts, times, and rales of delivery
of Project water Lo the Contractor during any year shall be in accordance Hith'
a water delivery schedule for that year, such schedule to be determined in the
following marner:

{a) 0On or before Dctaber ) of rach year, the Contractor shall
submit in writing to the Conlracting Cfficer a waler delivery schedule
indicating Lhe mmounts of Project Water denired by the Contractor during

ench month of the following year along with @ preliminary schedule of water

desired for Vhe succeeding Lwa yesrs. «7




) Hraon peeei tool o schedule the Copact i OFDirer sh

’

s i ), aTrer caomaltarion with the Crorat g faosmy g

hall medeendy ach prdifieaticons o TL a5 ane neciary to ipsure iy the

TTims, Limes, ond rates of dedeery to the Contractor wit) be

[NEEE N 4
N S

nroyinicas af cection AoHake Onoor Tefers oanadar 1 of oty v e
the Controcting Officer shall determine anvd frnish ta Uhe Contracser +ia

water delpvary schelele for e pest seecoedig year viieh shall shess toa

aunts o water to be delivorad to the Contracter durimm cach Fenthy oof toar

yoar
yoar.,

{c} A water delivery schedule may 1o amended by the Coneracling

@]

fficer wyyon Uw Contraclor's written request. Prorascd amrreionts shall ba
sdmittes! 1y the Contractor within a reascnable time fefore Uie doniriyd!
chare 15 to becree effective, and shall be subject to review and mrrlificacio

I the Contractimg Gificer in ke mamner asthe schixule 1tncelf,

4.7 Points of holivery - Measuremnt and Peoroesibility

el

Distriiution of Water.

(1) The Fecharae Vater to be fumisted to the Contractor
mursuant te this Contract will 1o deliverod at the roint{s) to ba anreed
upn in writieg by the Contracting Officer and the Contractor, or in the
event Wy are unable Lo aqree, 1o be selected by the Secretary,

(1) Al water deliverad to the Contractor shall Y meqsuredd
with eoanprent fumnished and installed by the United States anr.l oreraboe

rainsained by e United States or the Opesatieg faercy. (ron rocwenst, of

the Centrocier, the arcuracy of auch measurcrents will b invmstiassool e

e vntractiey O icer or (e creraling poency apd Coprrae

- - -p. LR
oy, Al e
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[y Loy aarii
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{c) HNeither the Unaled Stales nar the Cperating Agency shall
be respunsible for the cenlral, carfiane, handling, use, dizposal, ur dig-

tributicn of wster beyand the turnout point(s) from the Main Sysiem tn the

Distritintion Yorks servimg the Contracter, and the Contraclor

saall hnlag

the Unjled States and the Operating Agency harmless on account of damange
cr claim of dumane of any nature whatsoever for which thers |

19 leqn!

responaahinlily, e laliog propesty domsge, nerssonai Iniury or odeath nr\sing
out of ur cunnected with the Centractor’s control, ecarriage, handling, used,

digpasal, or distrrbution of such waler beyond said turnonl point ()

4.8 ¥aler Acnuired by Contractor Other than from the United States.

The provisions of the Conlracl shall net bLe applicable to or affec! Nona

project Waler or waler rights now owned or berealter acnuired by the
Coentruactor,
4.9 .Eilgﬁjii,iﬂ_lﬂqﬁ_ﬂﬁ Shartages,
In Time of Sharlage, deliveries of Project Water tp miccella-
neaus and non-Indion agricultural uses will have been terminated: available

Project Water shall be delivered to Indian contractors (including Contractor)

and Lo non=Indian contractors for municipal and industrial uses accarding to

the Tallawing farsula:
IP = 1/(1 + M} where:

-~ 1P is lhe Indion Shore of Project Water;

I 15 the Project ¥ater used on indian lands during the wast

recent calendar year which-was not a3 Time gf Shortage, up ta
a limit of 309,010 acre feet, less ten (10%) percent of the

waount allecated to Indian Contracters Ter agricullural purpoces;




-

rovided tut, for the purnses of this formula, such ton (00

. ~
ol bt

il
4
porcont reduccion sbhall mob orwiate Lo reduce the creunt of

Projoct Fater woel for Todlan asriculteral vunnsaes to Jeot than

nircer [90%) parcent of the Indion adricultaral alimcatisoe {in-

citad<d in I 3o any weter deliverel wder o Sesviteie ol

Provided thatl, whwermn oien

citutinas oremir At A ratio arearar than

cro-to—one, the tatio chall b eoniidered e T sere st mmen

fer the purtaoae of rhis nection.)
MI is the maredate Project Water usesd Iy Subecontracior far

—pr -
munL

ciral and industrinl puaugoses Curing the et recent ealendar vear

hich was ot a Time of Shortace un rto a limit aof 510,000 aare foet

(Peeluded fras il is Project Water obtained under a Sub

soitute Waker
Contract.}
The 1en-Trdian B8 water surply in Tioe of Shortage shall e the differepen

Lottt Prajecy Water aned 17

4.10 Secretarial Contrel of Peturn Plow,  The Secretary roeserves

the riqst to capture all Return Flow flowing from the exterior boundaries of

the Cantractor's Reservation an o souree of surniv and for distributinn to and

use of Uwe Central Arirena Projoct to the fullest extent practicable. Con-

tractar may recapture and rose or soll Petum Flow £559% within the ecxtericor

beurdlaries ef Centractor's reservation Providivl hewever, that such Return Flow

m1y 1ot be osnld for use outside the Contractor's Proervation unles:s the Secle-
tare han given prior written acoreaaal.

411 Feshaenn mater.  bBhere the fecratary determines that Cen-
Pxoianns il

tractor in pivnieally alde 1o roceive Prajoct water in o ewcharae for neo in

e ml it i suotien of water foon surface sources other Lan

: - - dpee ¥ R R I e i el
rhey (Coaly s e |);‘"|'-v‘ Loy Lrys bl oot .‘-;‘.5‘_”] T 0T WALOT et LnnT T LT
SOl IS S L A A S R4 it




e confloence of the Sall amd Yerde Bivers qd Duttes Dam site, 17 such

gam is Lhen existent, the Secrelary may require and Conlracter agrees to
said Project water 1n exchange for ur an replacesent of said existing
cunplies pucsuant to the pravisions of Section 304(d) of the Basin Project

s, QOIMLR WATLIR:

Nothing in this centract shall prevent Contractor from
agreeing with a waler user o receive water from o of feresecvatlion scurce
where Lhwe witer user dees not condition delivery upon substitution for
Frojeocl Waler.

&. Payment of Costss
(a) Repayment of conslruction cosls assccisted with
Contractor's of Project YWaler shall be subject to the provisions of 43 U.S.C

1562 and 25 U.5.C. 38és.

(b) The Secrctary shall fix MMAR charges payable by
Contractor pursuant to 29 £.5.C. =385 and regulationg pr:omulg:lted p'u:"_'.uzmt
thereta (25 C.F.R. Parl 191). Project Water will not be delivered to Con-
truclar unless the annual OMAR asseasment is paid in advance, except where
such payment is deferred, adjusied, or cancelled pursuant to 25 CFR 191.17.
(c¢) In the event lhe Contractor fails or refuses to sccept
delivery al the Deliveries Point{s) of the quantilies of water available for
delivery to and required to be avcepted by il pursuant to this Camtract, or

in the cvent the Contractor in any year fatls Yo submit a scheduyle for

delivery as provided in Section 4.6 hereof, satd failure or refusal shall
not relieve Lthe C(,,.Lrn(jlur Ur RS thigﬂti()ll tao make Lhe ;;,'[-',-mg_‘”tg Yl‘f{Uil’Ed

in this Section, Cantraclor angrees ta make pavment therefer in the n~ame




!

manrer as if said water had Iven dedivered o oan accnrsedd b d

r
[
e |

accnrdance with this Contract; "roviced bewesrr, if (erntractor fails or re-

usas to acsont delivery of Prolect ¥arer, Trserating Agercy
tn gall thar perticn of Contractor's allotient of Prodect weters to another

contracier that weuld not have ctherwis2 rececived the a'diticnal ircromens

of Frowct bater, then the Contracter's fimancind respoasinility will ke
docrcanoad T a Yike et The Fecretary shall revaire Georaticeg Aconcs

to use Jue filiqence to secure a reaserable uvrien far said waror. Praovided

further that Contracter shall be relleved frim the chiicaticn to pav for re-

fueal to accent delivery if the United States cdoes net make furds avail

abla

Contractor to consiruct Pistrilution Morks and said Piger iretion lorks ars

et in place to accopt delivery.

(@) It is anticipeted by both parties that a separate agreerent

will Le enterced into concerning the cperation, raintenance, ard renlace=rent

of the Distribution “orks, the apreintment of a Distribeticn Works Crorating

Ment

aul the sotting ard enllection of ampropriate charges for the care
operation, mintenance ard replacerent of the Distributien vierks

7. DISTRIAM™ICN SYSIM - INVIRCRI™IAL PEVIFY: Motwithstanding

any et'ir provisicon cf this contract, the United States will rot deliver
Iroject Hater tlhrough Pistribution veorks o e Contractor's Reservakion

urtil adliticnal envircnmental analyses as nncessary, relating to the Dis-

e

tribetion Eorks have boon corplotad by the Hnited States in ecoordance with

4+ 0

Uhe Hatjoral Frwvirormesital Policy Act, and the desian of Distrihution Vorks
suitable far deliven of Project VWater to the Contmacter rurs

cars of this contract is thereafter approved b the Secretae

;

|

o
s




B. CINTRAL PROVISIONG:

A.1 Yaler and Arr PFollutien Conlral, he Cantractor

L} zn

carrying ocul this contract, shall cumply with all appiicabie water anc girc

pallution Jows and regquiations of Vhe Uniled States ond shail shtain al)

recuired permits or licenses from the appropriate Federal autharities,

f.2 Cuality of Water. The eperation and maintensnce of pro-

ject Tacilities shall be perfermed in such manner as is practicable to
maintain the quality of raw water made avallable Yhrough such facilities

at the highest level reasenably ottainable as determined by the Contracting
Gfficer. The United Staltes does not warrant.thc guality of water ond is
under na shligation to construct or furnish waler treatment facililies to

maintain or beller the qualily of wsler.

B.3 Rules, Reoulations, and Delerminations.

(a) e Contracting Officer shall have the right to muke,
after an cppertunity has been offered to the Contractor for consultation,
rules and regulations consistent with the provisiens ef this contract and
the }aws of the United Slstes and to add to or to medify such rules and
regulations as he may deem proper snd necessary to carry out this contract,
and Lo supply necessary details of its administration which are not covered
by express provisinnn-or this contract. The Contractor shall cbserve sueeh
rules and regulations.

(b) Where the tecms of this contrsct provide far action to be
based upon the opinion ar determination-of either party to thi; conlract,
whether or nob siasted te be conclunive, said terns shall not be corulrued

-

as porartling such aclion lo be predicated vpon arhilrary, capcicioun, or




unressonable opinsons or deterawnations.  In the event that Yhe Cuntractor

mrnlionsg an§-fnr{un§ gt crminatron made by the Conleacbing Of fieer, Lhe

Mindings as to the facts chall be made by the Sccorelary only after

cansultation with the Contractor,

6.4 Dooks, Records, ond Reports.

The Contractor shall establizh

and maintain accounts and other books and rerucds pertaining to i

Froucial troesuctions, Tand use and erop census, witer supply, wiler use,

changes of project works, and lo olher matlers the Centracting Officer

may reasonably require. Repnrls thereon shall be furnished to the Con-

tracling Officer in such form and on such date or diles as he may require.
Subject to applicable Federal laws and regulstions, each party shall have
the right during office hours to exsmine and make copies of cach other's
books and records relating Lo matlers covered by this contract.

0.5 Notices. Any nulice, demond, or request autharized or
tenquired by this controct shall be deemed to have bueen given, on behalf of
the Contraclor when mailed, postage prepaid, or delivered to the apprepriate
agent of the United States, or when mailed, postage prepaid, cr delivered
te the [Iribe and address]. The designation of the addressce or

the address

may be changed by notice given in the same manoer as provided in this acticle

for alther nolices

=t

1.6 Contiogenl oo Appropristion or Allotment of Funds.

The

expendtture or advance ol any moncy ot the performance of any work by the
United States hereunder which may require appropriation of money by the
Congress or the allolment af funds shall be conlingent upoen such appropria-

or

3 or alletment being made. The fallure of the Congress to sppropriste

.
9

14




fundy ur the abuence ol oy allontment of funds shal) nol relieve Lhe Contractar
From e obligatrong under this Contracls Ko loabrbily shall accroe Lo

Un:tled States in case such funds are nol appropriated or allotted.

8.7 Assignment Limited--Bucgessors avd Avsions Chligated,

i'hu -
sravisions of this ceniract shall apply lo and bind the succeszers ancg

P
sZliCns

of Lhe parties hereto but ng assignment or trancfer of this cantrach

cr interest therein chall be valid until appraved by the

Contracting Officer.

§.8 Officials Mot Lo Benefit.

(3) No Meaber of et Deluegate to Cungress or Resident Commizsioner
shall be admitted to any share or part of Lthis contract or to any benefit

that may arigse herefrem.  Tnis restriction shall not be construed to extend
ta this contract if made with a corperate or company for its general benefit.
{b) No official of the Contractor shall receive any Lenefit that

may arise by reascn of this contract other han as 3 Jandowner within the

project and in Lhe same manmer as other landowners within the project,

8.9 Equal Opportunity Clause. During lhe performince of this

conlract, the Contractor agrees as follows:

{a) 1Ihe Contractor will not discriminale against any caployee or
applicant for nmplbymcnt becnuse of roce, colar, religion, sex, or :sational
erigin. The Conlractor will take alfirmalive aclion to cﬁ:urc that applicants

are coplayed, and that employers are treated during employment, without regarcd
L

to their race, color, religicn, sex, or-nationgl arigin. Such sction shall

incluge, bt not be limited to e Tollowing: Tmployment, upqrading, demation,

or transier; recruitment or recruilaent advertisiog; dayefl or termination;




rates of pay or ather forms of cumpenszation; and celection for training,

including appreaticechip.  The Lontracter agrees ta pest 1n conspicucus places

=Gy

availanle te eaployees and applicants far esployment, notices to be provided
by the Cantracting 9fficer setling farth the provisions of this nendiccriming—
tion clouse.

(b) 1Ihe Contractor will, in all nolicitations or advertis

B
o
2
e
w

for empicvecs placed by or on hehalf of the Contractor, siate
gualiflied spplicunts will receive ccnsideration for employment without
.regard to race, color, religien, sex, or naticnal origin.

(¢} The Contracter will send tc cach labor union or representative
of workers with which he has 2 collective bargaining agresment or ather
centract.or & understanding, s notice to be provided by the Agency Contract-
ing Officer, advising the labor union or workers's represantative of the
Contractor's commitments under section 202 of Executive Order 11244 of
Seplember 2&, 1965, and shall post copies af the notice in cencpicunus places
available to employces and applicants for employment.

(d) Ihe Contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, and of the rules, regulations, and
relevant orders of the Yecretary of Labor.

(e} The Contractor will furnish all informstion and regerts
required by Cxecutive Order 11286 QF September 24, 1965, and by the rules,
requlstiaons, and ordars of the Secrelary of Lahar, or pursuant therelo, and
will permit access to his books, records, ond accounts by the contracting
ncy und the Secretary of Labor for purpases of investigation to ancertain
cempliance with auch rules, requiations, and orders

HE

13




(f) In the event of the Contraclor's noncampliance with $ne

nen-cisenimination clauses of Uns contracl or with any of such rulee

r
regulalicns or orders, this contrucl may be canceled, terminated, sutpended

teowhale or oan part oand U Tuntractor may b e e iflf.‘illjihlu for
further Governmen! conlracts in accordance wilh procedures guthorized in
Cxecutive Order 11236 of Seplembnr 24, 1965, and such cthers sanctions may
Ge imposed and remedies invoked as provided in fxecutive Order 112:4, of
Scplember 26, 1565, or by rule, regulation, or order of the Secrelary
Labor, cor as otherwise provided by law.

(g} The Contractor will include the provisicns of paragraphs
(a} through (g) in every subcontract of purchasze order unless exempted by
rules, regulations, or orders of the Secretary of Labor jssced pursuant to

seclicn 204 of Executive Order 11266 of Seplember 24, 1965, sa tha! such

Provicions will be binding upon each subcontractor or vendor.

The Conlractor will take such action with respect to any subcontract or

purchase order as the contracting agency may direct as 3 means of enforcing

such provisicns including sanctions for noncomplisnce; Provided however,

that in the event the Contractor becomes involved in, ar is threstened
with, litigation with a subcontractor or vendnr as a result of such direc-
tien by the cenlracling agency, the antraclor miy request the United
States to enter into such litigation to pratect the interests of the

United States.

19




.10 Iitle VI, Cavil fiahts Act of 1964,

(3) Th-Contractor agrees thal 1t will comply with fitle VI of
the Civi! Rights Act of July 2, 1905 {78 Stal. 261), and 3l) requirenents
imposed by or pursuant to the Deparlment of the Intericr Peguiation

(63 CFR 17) issued pursuant to tnhal title, to the end that, 1n accord

Lange

with Title VI of that Act and the Requlations, no persan in the Unito:

States

1

hall, cn the grounds of race, coler, religlon, or nstiona! crigin
be excluded from participstion in, be denied the benefits of, cr be cthar-
wise subjected to discrimination under any program ot activity for which
the Conlractor receives financial assistance from the United Stales and
hereby atves assurance thst il will immedialely take any measures te
effectuate this agreement.

(b) 1T any real property or structure thereon is provided or
improved with the aid of Federal financial assistance extended to the
Contracler by the Unilted States, tnis assurance obligates the Cantractor,
or in the case of any transfer of such property, any transferee for the
period during which the real properiy or structure 15 used far a purpase
involving the provision of similar secvices or benefits. If any personzl
property is se provided, this assurance obliyales the Contracter For Lhe
period during which it retains ownership of possession of the property.

In all other cases, this assurance obligales the Contracter for the period
during which Lhe federal financial assislance is extended to it by the

United States.




(¢) Thi. assurance is Given in censideration ¢f and for the purcese

cf chraining any ard all federal grants, leans, contracts,

M

g

preecerty, dlscounts,

cr other Federal fimancial assistance extendod after the date herenf to the Con-

tracesr by the United States, incluéing installment pavrents af

r Tapms ]
ter such date

cn account of arrangerents for Fecderal fimancial assistarce whil

wlCO wore arzroved

tefore such cate.  The Contracior rocognizes and agress that such feder

fimcreial assistance will be cxtended in reliarce on the renresencarions ard

aorecrents rade in this assurance, and that the United §

the right to scek julicial enforcement of this assurance. This assurancs

Eirdim con the Contractor, its successors, transierces, arf assicnees.
J .
6. CEFDTT NADNST WATFR PIGITS:

At such time as Contractor's ¥ater Richts, are finally detemined,

by

e Prosect Water delivered to the Contrector urder this contrack will
M

ff

credited acainst those Fater Rights on such terms and corditions as mav he
agread uron botwwen the Secrerary and Contractor at that time. Thercafter

Contracter mav use that Project Hater for any and all uses consistent with such

Water Rights or the uses described in this contract. Unti] such timm as Con-
tractor's ¥Water Rights are finally cdetermined the Project Water delivered to
Contractor is sumplemental water and is ot credited aqainst, or in any way

related to, Contractor's Water Rights.
10. ALLOCATICN MNOT TO RELEASE IGHTS

Neither the allocation of Project Vater to the Contractor or other-

wise, ror the execution of Lhis oontract shall constitute a taking, either

s

..
Al
i

activ or by irplication of any watec richts of the trires, ner shall i

be cormstrued to alter or releasa the right of any cerson or entity

iry, including

Vo Contractor, to assert rvighis to water atl witheout limisn

imicazion an ton whorher

tme wator ig surface er arowndwater, nor will it constituts tho oo

21




11. EXCEPTIONS 10 APPLICATION OF CIVIL RIGHIS A%D OIHER ACTE:

The provisions 6f Subarticles 7.1, 7.9, ad 7.10 apply except where they ¢

e
=

(et mitiy Sections 201{) (1) and 203)0) of 1itle VI of tne Civi] light g

retoef 1965, 73 Stal. 253-257, 42 U.5.C. s200e, which perlsins te Incian

Yrites and to preferential treatment given lo ludians reciding cn ar nes:

& recervation or olher applicable lows which exclyde applicability tc

Incrans or Indion reservstions.

[N WIINESS WHURCCF, the parties hereto have exsculed this contract

the day and year above written.

THE UNIAED STAIES OF agRIc

\ Bfficd of the Secretary |

Sae Carlos Apache Tribe

ATILST
uy ﬁ\_f_l_é_z‘;_@_c_zﬂwq
‘r:;zz;;34%4? C:Zzif;&;é44ﬂcLﬁ_,/
ATILST:

gy




STTURFTARIAL OFDER W),

Deleazation of auttorityr Cential Arizons Project

1. Purpose.  The purprme of this Order fs o deleqate avtharity 1o
exrcute water dalivary omitracts @ith the 12 Intian Triles Al
Camunlities allocate) Cantral Arlzona Frolact water on Ircemtee;

1,
1980. (45 Fexl. Rey. 81265, leommiw=r 10, 1900}

2. Autherity. 43 U.S.C. §5 614 gt se3. (1900); 43 U.S.C. 55 1501 et

veq. (19631 A3 U.5. § 1457, Title 2%, U.S. Ov»; 5 10.5.0, § 301.

3. Delegation. Thwre fa bherely delegatel to Danlel P.obanrd, Ieputy
Anslgstant Secretary, l1and an] Hater Resources, the authority to
exmcute contracts with the 12 Indian Trites and Comunlties nam~) in

45 Fed. Reg. 81265, Decrnber 10, 1500, for dnlivery of tiw fentral

Arizcna Project watar alloaated tn tham on Deeomime 1, 1980,

4. Effective date. This Order ls elfective immrdiately, to remin in

of fect until February 1, 1981, wmlema fimt regcinded or modified,

-

- . ALy
ERILE
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Contact No. SANCARLOSAPI211R80A
Amendmen: No. 3

UNITED 8TAT=ES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY

CENTRAL ARIZONA PROJECT
INDLAN WATER DELTVERY CONTRACT
ﬁETW:._\ T5E UNITED STATES AND THE SAN CARLOS APACEE TRIBE

1. P&E.AL?V{BT_F: THIS A.\EN-DMENT NG, 3, mrade this day of

1599, hersinafter called "Amendmsenat Ne. 3," to

Contrac: No. fSANC.&RLOSAPlZ] 130A. as amended, (Tribal CAP Water Delivery Contract) or
(Contracy), ingpursunnc: generaily of the Act of June 17, 1502 (32 Stat. 388}, and acts
amendatory li'iicrcof and supplementary therato; the Boulder Canyon Froject Act dated
Decamter 21 1528 (45 Sut. 1057) 43 USC § 614 ¢t 3gg. the Colerado River Basin Projest Act
dated Scptcm'é:er 30, 1568, as amendzd, (32 Stat. 835) 43 USC § 1501 et seq.; the San Carlos
Apache Tn'bcgw;ug: Rignts Semtlement Act of 1992, as ameaded (San Carlos Sentlement Act);
and the va.:iouf.s authorities and responsibilities of the Secretary of the Interior, hereinafter called
"Sezrerary,” in relation to Indizns and Indian tribes as contained in Title 25 USC and 43 USC §
1457, bemc:% the UNITED STATES OF AMERICA, hereinafter called "United States.” and the
SAN C-'&RI.OS APACHE TRIBE, hereinafter called “Tribe,” lecated on the San Cazlos Apache
Reservaticn, éuizcnn. both sometimes collecively called "Parties;”
WITNESSETH, THAT:

2.1 WEEREAS, Ameadment No. | to the Contract, executag on Jahuar;« 29, 1999,
cbiigated the Sesrstary to make availabie to the Tribe all of the water referrad to in subsection
(0(Z) of Sc-'.xon 2 of the Ak-Chin Indiun Community Water Rights Seulemear Act of Octokber

1
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19,1524, wh.s_;ch is net reguired for delivery 10 the Ax-Chin Indian Reservation under thar Act,
and au:l-.crize!;::l the Tribe to lease such water pursuant te terms and condidons set fertd in
subsection 3’:&11(&) of the San Carjos Sctllement Ay

2.2 tu WEEREAS subsectier: 3704(c) of the San Carios Setlsment Act provices. ameang
ather things, iihm the Secretary shall reallecate. for the exclusive use of the Tribe, an annual
sntitlement Ic fourtesn thousand siz hundred sixry-five (14,665) acra-fest of M&! Water which
the Secretlary i:1-;1'3*»&01.&5@ aliecated to the Phelps Dodge Cerperalion: and

2.3 | WEEREAS subsestion 3706(b)(1) of the San Carlos Semlement Act TTSLILES,

among other things, the Secretary 1o amend the Tribal CAP Water Delivery Conmact to include

; . . . .
thersin the obiigaticn of the United States 10 deliver to the Tribe, upon the same terms and
!

1 conditions sef forth in the Tribal CAP Watar Delivery Contracl, water frem the scurce described

in subsection 33704{c) of the Sap Carlos Settlement Act; Provided, however, That pursuaat io
subseston 37;36(13)(1) of the San Carles Settlement Act, the cost to the United States to mest the
Sesrztary's ol;}igarion to design and consiruct new facilides to deliver Water shall not excsed the
cast of constriixcticn of the delivery and distribution system for twelve thousand seven hundred
(12,70Q) acrc-%fc:: of CAP Water originally allocated to the Tribe;

24  WHEREAS, Amendment No. 2 was execated by the Parties on April 29, 1995, to

provide fer Lhie cbligadon of the Unitzd Staies 10 deliver to the Tribe water from the sourcs
dcsc:i'c::i in si.absccrion 3704(c) of the San Carlos Settlement Act: and

2.5 YiVEEREAS after execution of Amendment Ne. 2, the Pantizs detarmined that
cesrtain r::hniej:al corrections and modifications were required in the Amendment, and that it was
desirable to fn.énhe: amend the Trival CAP Water Delivery Centract o provide for such
corracticns and medifications:

NOW i‘.'t'I-fE.REFORE. in consideration of the muiual and dependsnt covenants herein, it is

agreed by the Pardes hersto as follows:

)
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3. PURSOQSE OF AMENDMENT NO. 3: This Arneadment No. 3 medifies the Tribal CAP
Water Deiivc}f Contract to incsrpcralc certain provisions required by the San Carics Settlemen:
]

Act and o mmake cerain technical corrections and modifications 1o Amendment No. 2.
i

4 RE Eﬁ'l QCATION OF CAP WATER: The following CAP water allccations are hereby

[}

]
reallccated wathe Tnbe:

1

(a) ; All of the water referred to in subsection {1)(2} of Section 2 of the Act of Qctabesr

19, 1584 (98 ;S:at. 2458) which is not rzguired for delivery io the Ak-Chin Indian Reservaticn

under that Ac:t {AX-Chin Water) as provided in Se<tion 37D4(u) of the San Carlos Settiement Act.

) All of the water raferred to in subsestion 3704(c) of the San Carlos Settiement
Ac:, which is !{14,665 acre-fest of water per year from the Central Arizona Project having a CAP
municipal and industrial pderity, which the Secretary previously allecated to the Phelps Dodge
Corporadon m the Ncticz of Final Water Allocations to Indian and Non-Indian Users and

Related Decisicns, dated March 24, 1983 (48 FR 12466 et seq.).

5. AMEN NT OF CONTRACT:

5.1 i Ameadments No. 1 and 2 to the Contract are hereby rescinded.

52 The fcllowing definitions are hersby added to the Contract as Subarticles 3.23 and
;
z 323 “Trbe,” or "San Carlos Apache Tribe," shall mean 2 wibe
“of Apache Indians organized under secdion 16 of the Indian

. Rearganizatien Act of June 18, 1934 (48 St 937, 25 U.S.C. 476),
' and duly recognized by the Secretary.

324 "CAP Water" as usaﬁ in this Amendment No. 3 shall maun
%Projecx Water as defined ia subarticle 3.3 of the Contraze.

5.3 'In each instance whers the t2rm "Centractor” is used in the Contract, it is heredy

replaced by the term "Trice.”

L)




1 5.4

9 5.5

10 || liey thereof:

' Subarticle 4.2 of the Contract is hereby dzleted and the following substitutad in
2 { licu therzof: !

4.2

———

LS2G] INDIAN WATER RIGHTS

Term of Contract: This Contract shall bezome effective

L

| ugon its exccution and shail remain in effect through December 31,

. 2100; Provided, That this Contract may be renewed upen written

} request by the Tribe upon terms and conditions of resewai to be

! Contract.

- (e}

The Tribe shall ot scll or permit the sale ot other

! disposition of any Projest Water for use outside the Trike's

[}
i Resarvation except:

F

(1)  The Tribe is hereby authorized (o enler into
Project Water lease agreements or oplions 1o lease
Project Water tc which the Tnibe is entitled under
this Contract, as amended, within Maricopa, Gila,
Graham, Greenles, Pinal, and Pima Counties, for
terms not exce=ding one hundred (100) years, and to
rencw such leases; Provided, That all conditions in
subsearion 371 1{b)}(1} of the San Carlos Sexlement
Act have besn mer;

{(2)  The United States shall be 2 party 1o al] lease
agrsements. amendments thereto, or options o lease
Projest Water entered ineo pursuant to this Contract:

4

{ agresd upon not later than one year prior te the exgiration of this

Subarticle 4.3(e) of the Contract is hereby deleted and the following substituted in
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(3) The United Stares shall d=lfiver the Tribe's
Projest Water to the Tribe's Jessess as provided in
the Project Water leasz agreament; Provided,
however, That the Secretary shail net be obligated
to make such deliverias if, in the Secretary's
judgment, delivery of water to the lessess cr the
scheduie of deliverias to (he lesseas would limit e 2
degres greater than would deliveties w the Tribe,
deliveries of CAP Water under:

(@)  existing CAP Waer delivery

contracts cr subcontracis having

termns of al least 50 years;

()  fanure CAP Water delivery

contracts or subcontracts, having

terms of at Teast 30 years, for the

65,847 acre~feet of M&I Water

which was nof contracted for by the

original allottees under the

Seczetarial water allocaticn decision

published in the Federal Rezister on

March 24, 1983; and

() ¢xisting contracss in which

CAP Water is mandated o ke

deliverzd purzuant o siatrory

obligations;
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5.6

liey thersaof:

LSSOl INDIAN WRTER RIGHTS com mn e wom

# Except for leases which the Tribe may enter
into with Scorsdale, Careirss, or the Pheips Dodge
Corporation, the terms and conditicns of Exhibit
11.3 to the San Carlos Apzcie Tribe Water Rights
Settlement Agrzement shail be incluced in all water
leases: and

(5)  The Tribe may exchangs Project Water and
tnay change imes and placss of dalivery of Prcjes:

Water, sebject to the approval of the Secretary.

| Subarticle 4.5 of the Contract is hereby deleted and the following is substituted in

i

P45

Deliverv Eatitlemesnts and Obljgations.

Subjezt to the provisions of this Contract, te
United Siates er the Operating Ageacy shall deliver
to the Tribe, znnually, under this Coniract, ad the
Tribe shall be entitled 1o the annual delivery of the
following quantities of Project Water

(a) 12.700 acre-feet of Project Watar allocated
to the Tribe in accordance with the Secretunal
notice of Dezsmber 1, 1930 (45 FR 31265);

()  All of the water refesred W in subsecdon
(£)(2) of Sectien 2 of the Act of Ocloter 19,1984
(98 stat 2698) which is net required for dalivery to

the A%-Chin Indian Reservation unde that Act; and
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{c) 14,6635 acra-fest of M&I Water which the
Secretary previcusly allocated (o the Phelps Dodze
Corporaticn in the Netice of Final Water
Allccatiens o Indians and Non-Indian Water Users
and Relatzd Decisions, dated Mazch 24, 1583 (43

FR 12446 et seq.).

5.7 Subarticle 4.9 of the Contract, Prioritv in Time of Scragss, is hereby deleted and

the fcllowingis substituted in lieu thereol:

Prionrv in Time of Shorage

(a) The priofity of the water referred to in
subarticle 4.5(a) of this Contract shall be
determmined 2s follows, In Time of Shertags,
deliveries of Project Water o misczllanecus and
non-Indian agricultural uses will have besn
terminated: available Projest Water shall be
deliversd to Indian contraciors (including the Trbe)
and to nen-Indiap contractors for municipal and
industrial uses according to the fellowing formula:
1P = U(I + MI) where: |
- 1P is the Indian Shate of Project Water
- 1is the Project Water used on Indian lands during
the most rezeat calendar year which was net a Time
of Shortage, up (o a limit of 309,310 aers fast, less

ten {10%) percent of the amount allocatsd to Indian

Contraciers for agriculweral purposes: mravidad that

7
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for the purposes of this formuia, such ten (109%)
percent reduction shall not operate to racucs the
arnount of Proiest Warer uszd for Indian agricuhworai
purposes 10 less than ninety (50%) pereent of the
Indian agricultural allecanen. (Includedin | is any
water delivered undsr 3 Subsiitute Water Contrace;
Provided that, whers substingions cecur at a ratio
greater than one-10-cne, the ratio shall be censicdere
as if it weze one-to-one for the purposes of this
section.)

MI is the aggregale Project Water used by
Subconiractors for municipal and indusirial
purposes during the most reesnt calender year
which was not a Tirpe of Shortage up to a limit of
510,000 acre feet. (Excluded from M is Project

Water octained under 2 Substityte Water Conlract.)

The non-Indian M&I water supply in Time of

Shortage shall be the diffexnce berweza Project

Watsr and IP.

(®)

Fer purposes of defivery in dmes of shortage,

AX-Chin Water delivered pursuant to this Contruct

shall ratain the priority such water held prior to

being reallecated to the Tite. Sezton 2(c) of the

AX-Chin Indian Comnunity Water Rights

Sertlement Act of October 19, 1685, dafines “time

]
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of shortage™ of Colorado River warer available 10

the Ceatral Arizona Projecz That definition is

[ applicable to detzrmining the “urme of sherage” for
the Ak-Chin Wat=r availabie (o the Tribc under this
Amendment No. 3.

¢}  For purpeses of delivery in times of

shortags, the water referred (o in subaricle 4.5(<) of

this Contrac: shail refain the same pricrity as ic had
; before it was reallccated o the Tnte.
5.8 éuban:icle 4.11 of the Contract, Exchange Water, is hereby amended by addin g the
following add;iﬁcna.l paragraph:
.

The Secretary shall, in consultation with the Trite,

enter into agroaments nesessary o permil the Tribe

i to exchange all or part of the water available 1o it
under this Contract

5.9 } Subarticle 6(a) of the Conmac? is hereby delsted and the following is substituted in
lien thereot: -
(a)  Excsptas provided in the San Carles
Sealement Act and this Contract, repayment of

constuction costs associated with the Trike's

e 4 S e MeEseE I mw—m ww wmel =

Project Water shall be subjest to the provisions of
| 43U.SC 1542and 25 USC. 336

5.10 , Aricle § of the Contract is hersby amendsd by adding subarricles 6(e), 6(F), und

i . ,
8(g) after subgucle &(d):

t
¢
[
1
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(e)  Waler service capital charges, municipal and

L 18]

indusirial subcontrasl charges, or any other charges
; or payments for CAP Water other than OM&R

' casts shall be non-reimbursabie 10 the extent
provided in the San Carlos Sexement Act.

(H The United Sates shall not impese upen the

Tribe the OM&R charges descrited and set forth in

Articie 6 of the Triod CAP Water Delivery

Contract or any other charge with respest (o CAP

| Water delivered or required to be defiverzd to the

' lesse= or lessecs of the options to leass or leases
herein authorized.

' ()  The Tribe shall not e required o pay

OM&R costs for CAP Water under this Conrrac: for

which thé Tride has no delivery sysism through

which to deliver such water, or for which the Trike

has not placed a delivery order pursuant o

subarticle 4.6 of the Contrace

8. NEW FACTLITIES: The Secretary shall design and consiruct new facilities 1o daliver the
l .

water that is subjest to this Contract in accordance with the San Carlos Setlement Act,

7. CO LING MS AND CONDITIONS:
7.1 l Excapt as expressly provided in this Amendment No, 3, the terms and provisions
of the Contract shall remain in full forcs and effect. In the eveat any of the terms 2nd condidens :

of this Amendment No. 3 and the Contract conilict, this Ameadment No. 3 shall contrel.
'

10
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7.2 | This Amendment No. 3 will become effecave on the "Eaferczability Date” se:

t
farth in pa:nﬂ‘?unh 73.4.1 of the San Carlos Apache Trive Water Righis Settlement Agrasment.

IN WITNESS WHEREOF, the

1, ,
day and year rcuv: WTIGEN.
i
+
i

i
'
!
)
!
1

LEGAL RE‘JiEW AND APPROVAL:
|
By: :
Field Solicitor
Phrx:l;i:. Arzona

dir——p s e

ATTEST: |

Parties here:o have execuled this Amendment Ne. 3 the

THE UNITED STATES OF AMERICA

By:

Rebent W. Jehnzon
Regiona] Direzter
Lower Celerado Region
Burssu of Reclamanon

SAN CARLOS APACHE INDIAN TRIEE

Chairman

11

—— -




City of Scottsdale Agreement No. 99-019-COS

EXHIBIT B

ARTICLE 6.4 TO SCOTTSDALE’S

CAP SUBCONTRACT
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to make, 2fter an cpportunity has Deen oiferad to the Contoscids
and Subconiractcr for cocnsultatien, ryles -
consistent with the provisicns cf this Subcontrace, =
the United States and the State cf Arisopa, -
modify them as may be deemed procer and necessa-v +to ¢ N
this subcontract, 2ané tc  Suprly necessary Y p
aéminiseratiecn which ace net ¢overed BV exsre z
this subccntract. The Contracics ané Subecontrac -
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= € : proevide
for aciicn to Le basad uvpon the opinion or defermination of znv
rarty te this subesptract, whether or Jhct  states to ba
conclusiva, said ter=s sazll not e consis fed 25 permitiine such
azction to ke p:eéicat§ upen af;‘—“‘;)zalr}'- Eapricicus-, c

h

. )

unreascnable cpinicrs or determinations® In the event tha+t +-

Cen*rac=or cor Sabconirachor c_uestlcns‘/?a-ny factuzl Geterminatien
2 . - 3 ESimaw= - £in24 -

made by the Ceniractiag 0-:----' e SihdiAgs as ta the facts

sha o ~2I consultaticn with the

Contractor or Subcontracter ang/snall be coenclusive poan =he

- e
<cIwles,

ey

(2) No Member cf or Delegate to Conc-ess or

11 ke admitted to any share or part of

v benelit that may arise herefrem. This

restriction shail noy te construed to extend to this subecsnirzces
Taticn or ccmpany for its general benesit,

No c¢fificial oI the Subconiractar shall
thzt may arise by reason cf this subeontracs
2> usar withia the Projest 2nd in the same
rs witlzin the Project.
dssicament Limitad--Sucsessors and Assignms
oocvisieons ©f thils subconiTaci shall apciv o and
- A PR ERa -2 . T
sors anc as'-s-c_:.‘.s’ G- the pariles hsre:igo, Lus ne
swancfar of this subcoantrazer cor anv gart cr
skall e valid untll 2227oved by tha Cenzrzesine

[
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