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IN THE SUPREME COURT

10| Judge of the Pima County Superior
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aﬁ)ﬂﬂpElelcally asgerted that the logaso was in Full comsliance with
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{ PIMA MINING COMPANY, a carporatian:

{ COURT,
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OF THFE STATE OF ARIZONA

FARMERS INVESTMENT COMPANY, a
corporation,

bl -

Petitioner,

ANDREW L. BETTWY, State Land Com-—
nisgioneyxy; STATE LAND DEPARTMENT :
THE HONORABLE ROBERT O. ROYLSTON,

. Court: and THE PIMA COUNT SUPERIOR

Respondents,

iy Sy migerrpsiiielolionr . oy byl ) i .

* iy

Kespondents, HNDREW L. BETTWY, Stat.o

the STATE LAND DBPARTMENT, pmursucant to {;1¥
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Court, nmove the Court for o rehoearing oo groands. that ;
%deéisioﬁ ﬁengered by the Court Lo incorvest on two wounts, So=-wii: E
g(l) thoe Caurt.ﬂfrwﬂﬁoualy obxaerved that there was no contention é
gthat watef was not a miheraljmaﬁd“(Ei"by.conﬁludiﬁg that under 5
Section 28 of the Enabling act woter should be classificed as a é
natural wroduct of state land rather thar a nineral product of !
;state land. . %

_ E
| The State of Arizona respondents in their answer to part of ?
| | i
{ £

It}‘m provisions of Sention 28 of
i
|

Section 28 of the Bnablinyg act ugpecitically requires that no:

Fratling Act,

'Count V of the Amended Complaint filcd in the Superior Court below
admitted to the exiﬂtence_of Commuercral Lease No. 906 but 5p&¢ifimwf
ially denied that the sale of water under the lease was unlawful,

o9 (Gee Exhibit A, p. 7, lines 23-22.) These respondents thorefore

e e - i Wy den

-

N
|

L
]

FCTL000280



li state land or natural products of state land can be disposed of é
all . - |
JEItheI by sale or lcase unless notice and auction reuirenents aro i
| |
Sl - i . ]
‘ met and the property vields the true appraised valuc., One encep-
4] - !
tion to these reguirements a@s contained in Scotion U8 provides ;
5| i
that: E
° i
7 Nothing herein contained shall prevent: * * # ’
(2) the leasing of any of said lands, in such !
8 | manner as the legilslaturc of the State ol |
| Arizona may prescribe, whether or not leased 2
. . :
S for grazing and agricultural purposecs, for g
mineral purposes other than for the exploration, |
10| development, and productions of oil, gas, and i
| i
11 other hydrocarbon substances; for a term of | | i
twenty vyears or less, '
12| _ * i
; These respondoents concaede that ratural preoaucts of state |

| .
131} ) . |
- land nust be disposcd . of Ly public notice and auction,., However, :

x

it |

lsiiiithﬁ lease 1s lawiul as asgserted by respondents 1n their answer
|
I

i

J

:lsfbﬂlﬂw,'hhé only way 1t could be lawful znd consistent with the |

! |

. | | j

: = ‘. . - . D - * - . fac N o e . 4 A : E

17 {provizsions of Section. 28 is for the lease to have neen executed g

5 | "

18Hunder authority of ifhe exception cited above, namciy, 3 mineral ;

} - %

19 %

! leasce. 4

20 | ;

: Respondents ajyrec thalt the Court correctly ohscreved thal §

o1 | -?

) _ , : | i
Qpﬁ”entltlement of thizs lease as a 'commercial'’ leasce does not add

¥ AR | ..
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23;anyth1ng to the legal position of the parcies. The real mirpose |

and cffect of a transaction determines its true character, Hexrwey
24 |
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25§v. rRhode Island Locomotive Words, 93 U.S5. 664, 23 L.Ed. 1003 (18773,

Tl el hpl— - .

l |
Eﬁhand the character of a contract must be deteormined hy its provisions:
Hi
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?rather than its label, Employers Liability Assurance Corp. v. Lunt,
3 E
28 | . _ e ,‘ *
83 Ariz. 320, 312 p.2d 393 (1957). §
29! , ?
] This instrument must be construed to be a minerals lease
3 i! |
]

SIQwhereby the mineral tdentified as water i bheing cxtracted. There

32?uppearﬁ ko be no arqgument that the rovalty of one cent per 1,000
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lligallons of water removed is not a sufiicient or proper roturn. é
2 Indeed the turn s 906 i | ‘
f 1@ return on Lease 906 1is greater than any possible return

| “
3 _ - |
| which would be realized from grazing, agricultural, domestic or %
4 ' |
 commercial uses of the land under current market values. |
i _ é
46% The only question remaining then is whether water is a é
#ilmineral. This question must be determined affirmatively. Water |
| | .
8)1s a mineral. Ridgeway Light & Heat Co. v. Elk County, 43 A. 323, i
i

: ‘=

!

9 |

- -
-

324, 191 Pa. 465; Gulf pProduction Co. v. Continental 0il Co., 132

-
o ——————
-

10 553, 565, 139 Tex. 183. waters are rcgarded as wineral. Goodloe |

-I el i,

v. City of Richmond, 113 S.W.2d 834, 272 Ky. 100. Subterranean

:
|
121 - |
| waters are considered a "mineral"” in respect to the use and enjoy- |
:bggment. Hathorn v. Natural Carbonic Gas Co., &7 N.E. 5U4, 508, 194 |
i _ ’ | - : ]
I | T -
:lsquY. 2206, 23 L.R.A.N.S. 436, 128 mam.St.Rep. 555, 16 Ann. Cas. 989. |
! i
3 * L | . . L ﬁ
16 || Water, like gas and oil, 1is a mineral with peculiar attributes. :
17 The decisions in ordinary cascs oL mineval rights, |
] etc., have never been held as ungqualified precedents |
18! in regard te flowing, or even to perceolatin:gy waters. *
19? Water and oil and still more stronglv gas, mav be |
; classified by themselves, i1f the analogy 1s not too f
r . . . .
20i fanciful as minerals ferae naturaec. noocommor. with |
i animals and unlike other mincrals, they have the i
211 power and tendancy Lo escape without the volition %
? of the owner. '
22 E
] Wostmoreland & mbrin t |
23 Westmoreland & Cambriz Natural |
L Gas Co. v. DeWitt, 18 2», 724,
- - - -y *
R The lease of the mineral "water" under Lease 906 is totally E
;_ i
26 i - = : - ﬂ : _ . . f
consistent with the cited portions of Section 28 «f the Enabling ;
%
27 | | L | |
‘Act, The Court's classification of "water” as "timher or other
28 - }
- natural product" under Seoction 28 1s totally in error. | j

Thercfore, respondents submi’ the Court should grant this

:ylngtiDn for rehearing, withdraw its opinion aﬁd“dewlarﬁwcgmmgreialu
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i -
]ﬁELeaSe 906 valid consistent with the determination of the court |
1 - |
Bil bae low, ?
%' . . _ _ ~
Regpectfully submitted this Sth day of July, 1974, ;
4 | - |
N. WARNEF YEE
O | , |
6| §
g ;
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Bi |
: Assistant Attorney General
9 159 sState Capitol |
10; | Phoenix, Arizona 85007 f
=M o Attorneys for Respondents Andrew L.
11 7 Bettwy and State Land Department |
12 | - | .
|
13 ii Copy of the forogoing mailed this
5th day of July, 1974, to: i
14 g
l
15 ' Mark Wilmer, Esq. ;
'Snell & Wilmer i
16| 3100 valley Center E
%Pnoenlu, Arizona B8B5073 ;
17 |Attorneys for Petitioncer §
' i
18! nruce A. Bevan, Jr., Esg.
19|FmE1cP Peeler & Garrett | ?
Cne Wiishire Boulevard | §
EOtlxm,Amgeles, Calfironia 90017 _ @
2l John C. Lacey, Ez4. ;
W Verity & Smith 5
: §
€211177 North Church Streect
;NSFTHCSﬁh, Arizona 85707 |
“ EAttorneys for Pima Mining Co. ‘
24 | |
. The Honorable Robert O. Roylston
.P5;Juage of & perlor Court !
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Motion for Rehearing, July 5, 1974. Pages 304-307.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
ORI Notary Public State of Arizona
Cownmate\  Maricopa County
Beaw sl  Ftte Louise Muir 5 3

—r My Commission Expires > "
... D4/13/2009

.. —

Subscribed and sworn to before me this ) '>\ ) @QS

Signature, Notary Public

My commission expires OL}' ) %n/ 200(7 .
ate
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